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SUPREME  COUET. 
Joseph  Clady  agt,  Dorcas  A.  Wood. 

Arrest —  Annoer —  Time  to  answer  after  arrest -^  Code  <3f  Cltil  Pn>eedwr$, 

section  566. 

Where  an  order  of  arrest  is  procured  and  executed  more  than  twenty  da3r8 
after  the  seirvice  of  the  summons  and  complaiot,  the  defendant  has,  by 
section  566  of  the  Code  of  Ciril  Procedure,  twenty  days  after  such  arrest 

to  serve  an  answer. 

« 

Albany  Special  Terrrij  Auguaty  1883, 

Motion  to  vacate  a  judgment. 

A*  C,  Oriswoldj  for  defendant  and  motion. 

Tovmsend  cB  Townsejid,  for  plaintiff  and  opposed. 

"Westbrook,  tL  —  The  summons  and  complaint  in  the  action 
were  served  on  the  defendant  May  U,  1883-  The  complaint 
was  for  the  conversion  of  personal  property^  and  the  defend- 
ant, who  is  a  female,  did  not  appear  in  tiie  action  nor  answer 
the  complaint  in  twenty  days  after  its  service. 

On  June  4,  1883,  the  plaintiff,  npoci  facts  not  set  out  in  the 
complaint,  obtained  an  order  of  arrest  upon,  which  the  defend- 
ant was  arrested  on  July  14, 1883,.  and  held  to  bail.  On  July 
36,  1883,  twelve  days  after  the  order  of  avrest  was-  executed, 
the  defendant  appeared  in  the  action,  serving  on  that  day,  by 
an  attorney  and  by  mail,  a  notice  of  appearance  and  an  answer. 
These  were  both  returned  two  days  after  their  service  upon 
the  grounds  that  they  were  not  served  within  twenty  days 
after  the  service  of  the-  summons  and  complaint,  and  that  the 
court  had  made  an  order  for  judgnt^nt  ifi  the  action.  On 
August  1,  1883,  the  plaintiff  entered  judgment  in  the  action 
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Without  notice  to  the  defendant's  attoraey,  which  judgment 
the  defendant  moves  to  vacate  as  irregular,  because^  as  her 
attorney  contends,  she  had,  by  section  566  of  the  Code,  twenty 
days  after  the  arrest  in  which  to  answer. 

The  section  of  the  Code  referred  to  is  as  follows :  "  Except 
when  an  order  of  arrest  can  be  granted  only  by  the  court  a 
defendant  attested  before  anavyer  lias  twc  nty  days  after  the 
arrest  in  which  to  answer  th  i  cc  mplaint,  and  judgment  must 
be  stayed  accordingly." 

The  counsel  for  the  plaintiff  insists,  that  because  section 
421  of  the  Code  requires  a  notice  of  appearance,  or  an  answer 
to  be  served  within  twenty  days  after  the  service  of  the 
summons  and  complaint,  that  the  clause  of  section  566,  which 
reads,  "  arrested  before  answer,"  should  be  construed  as  if  it 
read,  "arrested  before  the  time  to  answer  has  expired." 
There  are  two  objections  to  this  view,  and  they  are  these : 

First  It  would  insert  words  in  the  section  which  are  not 
there.  The  words  "before  answer"  are  not  of  doubtful 
import,  and  they  must  be  held  to  be,  when  read  in  connection 
with  those  which  immediately  follow,  and  which  give  twenty 
days  to  answer  "  after  the  arrest,"  and  a  stay  of  judgment  for 
that  prisoner,  better  evidence  of  legislative  intent,  than  a 
resort  to  other  portions  of  the  Code  to  ascertain  it.  The 
general  rule  is,  that  an  answer  must  be  served  within  twenty 
days,  as  section  421  directs,  but  when  an  order  of  arrest  is 
made,  the  exception  created  by  section  566  applies,  and  the 
twenty  days  in  which  the  answer  is  to  be  served  begin  to  run 
after  the  service  of  the  order  of  arrest,  and  not  from  the  date 
of  the  service  of  the  summons  and  complaint,  and  so  the 
section  explicitly  declares.  The  reason  for  this  is  obvious, 
and  its  statement  brings  us  to  the  next  answer  to  the  plain- 
tiffs construction,  which  is : 

Second,  "When  no  order  of  arrest  has  been  procurred,  the 
defendant  may  be  unwilling  to  incur  the  cost  of  a  defense  of 
the  action.  When,  however,  the  arrest  has  been  made  under 
an  order,  his  or  her  situation  to  the  action  is  changed,  and 
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such  changed  condition  may  make  a  defense  necessary,  and 
when  the  defense  has  become  necessary  to  give  the  defendant 
the  ordinary  time,  twenty  days,  to  make  it,  the  time  within 
which  it  is  made  must  begin  to  run  from  the  arrest. 

The  case  of  Barker  agt.  Wheder  (23  How.  Pr.  li.,  193),  is 
relied  upon  by  the  counsel  of  the  plaintiff  to  sustain  their 
position.  In  that  case,  in  which  an  order  of  arrest  was  made 
and  judgment  docketed  on  the  same  day,  the  court  did  hold 
under  section  204  of  the  old  Code,  that  a  motion,  after  judg- 
ment, to  vacate  the  order  of  arrest  could  not  be  entertained. 
It  is  to  be  assumed  that  section  183  of  the  old  Code,  the 
provisions  of  which  are  covered  by  sections  566  and  567  of 
the  present  Code,  was  not  then  in  force  (it  was  not,  as  the 
amendment  to  section  183  was  passed  April  23,  1862,  Laws  of 
1862,  pp.  846,  848,  and  the  order  of  arrest  was  September 
25,  1861),  because  judge  Mullen  {see  pp,  196,  197),  in 
delivering  the  opinion  of  the  court  regrets  the  conclusion  to 
which  he  came,  and  states :  "  A  case  has  occurred  which  the 
ccdifiers  did  not  anticipate,  and  which  requires  legislative 
interference  to  prevent  injustice."  The  date  of  the  enact- 
ment of  section  183  of  the  old  Code  was,  as  already  stated, 
April  23,  1862,  and  the  section  as  amended  was  not  operative 
80  as  to  affect  the  action  in  which  judge  Mullen  wrote  his 
opinion.  If  it  had  been  the  decision  must  have  been  other- 
wise, for  that  section  (183)  declares:  "But  said  order  of 
arrest  shall  be  of  no  avail,  and  shall  be  vacated  or  set  aside  on 
motion,  unless  the  same  is  served  upon  the  defendant  as  pro- 
vided by  law,  before  the  docketing  of  any  judgment  in  the 
action,  and  the  defendant  shall  have  twenty  days  after  the 
service  of  the  order  of  arrest  in  which  to  answer  the  com- 
plaint, and  to  move  to  vacate  the  order  of  arrest,  or  to  reduce 
the  amount  of  bill."  (See  in  this  connection  PeLo  agt.  Glukey^ 
36  Ilow.^  179,  in  which  by  force  of  section  183,  as  amended, 
it  was  held  that  a  motion  to  vacate  the  order  of  arrest  after 
judgment  could  be  made.  See  close  of  opinion  of  Jambs,  «/.) 
This  is  too  clear  for  comment,  and  its  plain  and    explicit 
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provisions  sustain  the  view  already  taken  of  section  666  of 
the  present  Code,  which  as  to  the  time  to  answer  is  a  sub- 
stitute for  it  and  throw  light  upon  the  intent  of  the  provision 
therein  made.  In  fact  it  is  impossible  to  read  either  section 
183  of  the  old  Code,  or  sections  566  and  567  of  the  present, 
without  reaching  the  conclusion  that  twenty  full  days  are 
given  to  a  defendant  after  arrest,  either  to  answer  the  com- 
plaint, or  to  move  to  vacate  it. 

The  answer  served  should  have  been  accepted.  The  judg- 
ment is  irregular  and  must  be  vacated.  As,  however,  the 
practice  is  somewhat  obscure,  no  costs,  to  be  paid  at  present, 
will  be  imposed,  but  if  the  defendant  succeeds  in  the  action 
she  shall  be  allowed  to  tax  as  a  part  of  her  costs,  ten  dollars 
for  this  motion. 


SUPREME  COURT. 
David  S.  Dessaxj  agt.  David  I.  Johnson,  impleaded,  &c. 

BarHcruptcy  —  Effect  of  plaintiff  being   CLdjudged  a  bankrupt  after  action 
commenced —  In  whose  name  action  to  be  prosecuted. 

Where,  after  action  was  commenced,  the  plaintiff  was  adjudicated  a  bank- 
rupt and  an  assignee  of  his  property  and  estate  was  appointed : 

Held,  that  the  bankrupt  bad  no  legal  right  to  maintain  the  action  after  the 
appointment  of  an  assignee;  and  upon  these  facts  being  established 
the  complaint  chould  be  dismissed. 

The  assignee  is  not  absolutely  bound  to  prosecute  the  action,  but  if  he 
elects  to  proceed  it  must  be  in  his  own  name  and  not  in  that  of  the 
bankrupt. 

Specicd  Term^  March^  1883. 

Benedict^  Taft  <&  Benedict^  for  plaintiff. 

Siegmund  Spingai^n^  for  defendant. 

Van  Vobst,  «7.  —  The  defendant  Gallagher,  in  his  supple- 
mental answer,  alleges  that  the  plaintiff  was  duly  adjudicated 
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a  bankrupt  under  the  laws  of  the  United  States  by  the  district 
court  for  the  southern  district  of  New  York,  and  that  sucb 
proceedings  were  had  that  David  V.  Arquimbau  was  appointed 
and  qualified  as  assignee  in  bankruptcy  of  the  plaintiff  and  all 
his  property,  and  that  the  plaintiff  has  no  interest  in  nor  any 
right  to  maintain  this  action. 

The  matter  alleged  in  the  supplemental  answer  was  proved 
on  the  trial,  and  upon  that  ground  and  others  the  defendant's 
counsel  asked  for  a  dismissal  of  the  complaint.  It  is  difficult, 
in  season,  to  escape  the  force  of  the  defense  set  up  in  the  sup- 
plemental answer.  The  action  is  prosecuted  and  brought  to 
trial  in  the  name  of  the  bankrupt  as  plaintiff,  and  yet  the 
proceedings  in  bankruptcy  divested  the  plaintiff  of  all  the 
jtroperty  and  rights  therein  which  he  possessed  at  the  time  of 
the  appointment  of  the  assignee.  These  passed  to  the  assignee, 
who  was  bound  to  administer  the  same  for  the  benefit  of  the 
banknipt's  estate  and  his  creditors. 

It  would  be  an  anomalous  proceeding  which  would  allow  a 
banknipt,  an  assignee  of  his  property  and  estate  having  been 
appointed,  to  prosecute  a  suit  in  his  own  name  and  in  that 
way  recover  moneys  which  his  assignee  should  receive  for  the 
creditors  of  the  bankrupt.  This  is  not  a  technical  but  a  funda- 
mental objection,  and  is  sustained  as  well  by  the  letter  as  the 
spirit  of  the  Federal  laws  on  the  subject. 

If  the  bankrupt  can  recover  in  such  a  case,  or  if  a  suit 
may  be  prosecuted  in  his  name  to  judgment,  what  assur- 
ance is  there  that  his  creditors  will  receive  one  cent  of  the 
recovery  ?  Being  the  plaintiff  on  the  record,  he  would  bo 
entitled  to  take  the  control  of  the  moneys  recovered,  and  miejht 
apply  them  to  his  own,  instead  of  the  use  of  his  creditors. 
It  is  true  that  the  bankrupt  has  an  interest;  but  it  can 
8(rarcely  be  said  to  be  a  legal  one.  He  doubtless  has  a  con- 
cern, as  every  honest  man  should  have,  that  his  debt  should 
be  paid,  but  the  application  of  his  means  to  that  end  rests 
with  the  assignee  m  bankruptcy.  He  has  the  legal  power, 
and  he  only,  to  collect  and  apply  the  assets. 
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It  is  quite  evident  that  the  learned  counsel  for  the  plaintiff 
felt  the  force  of  these  objections,  for  on  his  points  he  urges, 
that  the  assignee  in  bankruptcy  determined  to  cany  on  this 
action,  which  was  begun  before  the  proceedings  in  bankruptcy 
were  instituted,  and  had  obtained  leave  to  file  a  supplemental 
complaint.  But  the  assignee  has  not  gone  far  enough  in 
that  direction.  He  omitted  a  necessary  step.  He  should 
have  caused  himself  to  be  substituted  as  the  plaintiff  in  the 
action,  and  have  thus  secured  the  legal  control  to  the  proceed- 
ings. The  assignee  might  elect  to  proceed  in  the  action,  or  ho 
might  refrain.  If  he  did  not  chose  to  proceed  in  an  action 
before  commenced,  in  the  bankrupt's  name,  it  must  come  to 
an  end,  as  the  bankrupt  has  no  legal  right  to  maintain  the 
action  after  the  appointment  of  an  assignee. 

Section  5047  of  the  United  States  Revised  Statutes  provides 
that  the  assignee  may  have  like  remedy  to  recover,  in  his  own 
name,  all  the  estate,  debts  and  effects,  as  the  debtor  might 
have  had,  if  the  decree  in  bankruptcy  had  not  been  rendered. 
And  further,  that  if,  at  the  time  of  the  commencement  of 
the  proceedings  in  bankruptcy,  an  action  is  pending  in  the 
name  of  the  debtor,  the  assignee  shall,  if  he  requires  it,  bo 
admitted  to  prosecute  it  in  his  own  name  in  like  manner, 
and  with  like  effect,  as  if  it  had  been  originally  commenced 
by  him. 

The  fair  and  reasonable  construction  to  be  given  to  that 
section  is,  that  the  assignee  shall  not  be  absolutely  bound  to 
prosecute  the  action,  but  if  he  elects  to  proceed,  it  must  be  in 
his  own  name,  and  not  in  that  of  the  bankrupt.  An  assignee 
in  bankruptcy  should  not  be  allowed  to  shelter  himself  behind- 
a  mental  conclusion,  not  formally  expressed,  to  prosecute  an 
action  in  the  name  of  the  debtor.  He  should  himself  assume 
all  the  ordinary  risks,  expenses  and  burdens  of  the  litigation, 
to  which  a  party  to  the  record  is  subject. 

It  is  stated  in  Bump^s  Law  and  Practice  of  Bankruptcy 
(p,  144),  that  when  a  right  of  action  passes  to  the  assignee  in 
bankruptcy,  he  must  prosecute  the  suit  in  his  own  name,  and 
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not  in  the  name  of  the  bankrupt  who  is  "  civilitu  mortuus?^ 
The  only  exception  to  this  nile,  so  far  as  I  know,  is  that  which 
allows  a  bankrupt  to  continue  the  prosecution  of  an  action  in 
his  own  name  for  the  recovery  of  an  article  which  is  set  apart 
to  him  as  exempt,  and  which  does  not  pass  to  the  assignee. 
{Scott  agt.  Willcie,  65  N.  C,  376.) 

It  is  suggested  however  that  the  Code  of  Procedure  allows 
the  action  to  proceed  in  the  name  of  the  bankrupt.  I  am 
referred  to  no  section  or  provision  of  the  Code  which  favors 
such  contention.  The  provisions  of  the  banknipt  law  must 
however  control  in  this  respect,  and  its  provisions  must  be 
adhered  to.  The  rule  in  equity  is  that  if  the  assignor  sues  in 
his  own  name,  "  he  is  turned  out  of  court."  Tlie  real  party 
in  interest  must  be  the  plaintiflE.  For  the  above  reasons  alone, 
the  plaintifPs  complaint  should  be  dismissed.  But  the  same 
result  follows  from  a  construction  of  the  entire  merits.  The 
evidence  leads  to  the  conclusion  that  the  sale  by  Johnson  to 
Dessau  was  not  a  real  or  honest  transaction.  Johnson  was  in 
debt,  and  one  or  more  suits  were  pending  against  him,  and 
hastening  to  judgment.  The  plaintiffs  statement  as  to  the 
consideration  paid,  and  the  sources  from  which  the  money 
came,  are  contradictory,  inconsistent  and  quite  unsatisfactory ; 
and  I  am  persuaded  that  the  property  seized  by  the  judgment 
creditor  was  liable  to  be  taken  as  that  of  the  judgment  debtor. 
The  ti-ansaction  between  the  plaintiff  and  the  judgment 
debtor  was  not  initiated  or  consummated  in  good  faith,  but 
was  resorted  to  for  the  purpose  of  hindering  and  delaying  the 
creditors  or  tlie  judgment  debtor. 

The  result  is  that  the  complaint  of  the  plaintiff  must  bo 
dismissed  on  the  merits,  with  costs. 
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SUPEEME  COURT. 
Egbert  Y.  Andekson  agt.  The  Market  National  Bank. 

I^ew  trial  —  Bule  as  to  granting ,  on  i?ie  ground  of  surprise  or  newly  discovered 

etidence.  ^ 

Kew  trials  are  only  granted  where  surprise  arises  in  relation  to  the  facts 
proved,  and  not  where  surprises  arise  in  relation  to  the  rulings  of#the 
Judge  upon  points  of  law. 

T\  here,  upon  a  trial,  the  plaintiffs  had  stated  they  would  go  to  the  jury 
upon  the  evidence  as  it  then  stood,  and  the  court  adjourned  till  the  next 
day  for  counsel  to  address  the  jury,  another  judge  at  special  term  should 
not  grant  a  new  trial  for  the  refusal  of  the  trial  judge  to  open  the  case 
the  day  following  and  take  further  evidence,  when  the  witness  on  the 
other  side  upon  the  same  subject  has  been  dismissed  the  court  and  had 
left  the  state. 

The  granting  of  new  trials  upon  the  ground  of  newly  discovered  evidence 
is  generally,  if  not  universally,  confined  to  cases  where  the  newly  dis- 
covered evidence  has  an  application  to  the  issues  that  have  been  tried^ 
rather  than  to  cases  where  the  new  evidence  is  alone  applicable  to  aa 
issue  that  is  to  be  framed  hereafter  by  amendment/  and  which  the  court 
may  or  may  not  allow. 

The  rule  is  that  courts  will  not  grant  a  new  trial  unless  the  newly  dis- 
covered evidence  would  probably  change  the  result  of  the  former  triaL 

If^ew  York  ChainherSy  November^  18S3. 

"Wakeman  cfc  Lotting^  for  defendants. 

NileB  d&  Bagley^  for  plaintiff. 

Potter,  «7.  —  This  is  a  motion  for  a  new  trial  npon  the 
grounds,  as  stated  in  the  notice  of  motion  :  "  First.  Of  newly 
discovered  facts  and  evidence."  "  Second.  Upon  the  grounds 
of  surprise  as  to  the  rulings  of  the  court."  I  have  read  the 
papers  funiished  upon  the  motion  with  some  degree  of  atten- 
tion and  care  on  account  of  the  nature  of  the  controversy  and 
the  position  of  the  parties  and  their  counsel ;  and  I  am 
brought  to  the  conclusion  that,  tested  by  the  well  settled 
rules  governing  applications  for  new  trials  upon  the  ground 
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of  surprise  and  newly  discovered  evidence,  this  application 
must  be  denied. 

The  action  was  brought  to  recover  of  the  defendant  the 
proceeds  of  two  checks  negotiated  at  defendant's  bank,  and 
placed  to  the  credit  of  one  Haigh,  npon  the  distinct  allegations 
in  the  complaint  that  said  checks  and  tlieir  proceeds  belonged 
to  plaintiff,  were  delivered  to  said  Haigh  for  the  purpose  of 
paying  two  certain  notes  on  which  plaintiff  was  liable,  and 
falling  due  the  day  the  checks  were  delivered  to  Ilaigh,  and 
that  the  same  were  diverted  from  the  purpose  for  which  they 
were  delivered  to  Haigh,  and  the  proceeds  appropriated  to 
his  own  use  by  being  placed  to  his  credit  at  the  bank,  and 
the  bank  had  notice  of  these  facts.  The  answer  was  a  denial 
of  these  allegations. 

The  principal  issue,  and  the  one  upon  which  the  action 
would  be  mainly  and  obviously  determined,  was  whether  the 
bank  had  notice.  Now  it  behoves  the  parties  to  produce 
the  evidence  npon  the  trial  in  relation  to  notice  to  the 
defendant.  Each  party  produced  such  evidence  as  he  had  or 
thought  it  advisable  to  produce  and  rested.  Then,  as  is 
usual,  came  requests  from  both  parties  that  the  court  direct 
the  jury  how  to  find,  and  what  to  find ;  and  that  led  to  a 
discussion  between  the  counsel,  and  to  some  intimations  from 
the  court  in  relation  to  the  evidence  and  the  principles  of  law 
involved  in  the  case,  as  to  the  liability  of  the  defendant,  if  it 
paid  the  proceeds  of  these  diverted  checks  to  said  Haigh  or 
his  assigns  after  notice.  It  does  not  seem  to  me  there  was 
anything  very  novel  or  surprising  in  the  intimations  of  the 
court  upon  the  occasion.  Still  the  defendant's  cashier,  who 
was  in  court  at  the  time,  and  had  been  used  by  the  defendant 
as  a  witness  npon  the  question  of  notice,  makes  an  affidavit 
upon  this  motion  that  he  was  taken  by  surprise  at  the  judge's 
rulings  upon  the  subject  of  notice.  I  am  myself  somewhat 
surprised  at  his  sworn  statements  that  he  was  surprised  by 
the  rulings.  I  observe,  however,  that  the  defendant's  counsel 
does  not  state  in  his  affidavit  that  he  was  surprised  at  the 
Vol.  LXVI        2 


10         NEW  YORK  PRACTICE  REPORTS. 


Anderson  agt.  Market  National  Bank. 


rulings,  though  perhaps  he  was,  but  is  not  willing  to  confess 
it.  Still  there  need  not  be  much  delicacy  about  it,  for  I 
imagine  that  counsel,  both  the  unlearned  and  the  learned,  are 
frequently  surprised  at  the  judge's  ruling ;  the  former  that  so 
many  of  the  rulings  are  sound,  and  the  latter  that  so  few  of 
them  are  sound.  But  new  trials  are  only  granted  where 
surprise  arises  in  relation  to  the  facts  pix)ved,  and  not  where 
surprises  arise  in  relation  to  the  rulings  of  the  judge  upon 
points  of  law.  If  the  latter  practice  should  come  to  prevail, 
there  would,  indeed,  be  "  no  end  to  litigation." 

After  the  discussion  had  taken  place  and  the  court  had 
intimated  its  views,  both  parties  substantially  stated  they 
would  go  to  the  jury  upon  the  evidence  as  it  then  stood,  and 
the  court  was  adjourned  till  the  next  day  for  counsel  to 
address  the  jury.  The  next  day  the  defendant's  counsel 
desired  to  put  in  some  further  proof  upon  the  subject  of 
notice.  The  court  refused  the  applicatiou  upon  the  ground 
(among  others,  probably)  that  the  plaintiffs  witness  upon  that 
subject  had  been  dismissed  the  court  and  had  left  the  state ; 
and  I  do  not  think  another  judge  at  special  term  should  grant 
a  new  trial  on  account  of  the  refusal  of  the  trial  judge  to 
open  the  case  and  take  further  evidence  under  the  circum- 
stances. Another  ground  on  which  a  new  trial  is  asked  is 
that  of  newly  discovered  evidence.  It  is  the  misfortune  of 
this  newly  discovered  evidence  that  it  has  no  relation  to  the 
question  of  notice  or  tendency  to  relieve  the  defendant's 
grievance  in  not  being  allowed  to  put  in  further  evidence 
upon  that  point ;  nor  has  the  newly  discovered  evidence  any 
relevancy  to  the  pleadings  in  the  case.  The  newly  discovered 
evidence  has  relation  to  payment,  by  the  assignee  of  Plaigh, 
of  the  plaintiffs  claim  against  the  defendant.  There  is  no 
allegation  or  pretense  of  payment  in  the  answer,  and  in  order 
to  make  it  relevant,  defendant  gives  notice  that  he  applies  for 
an  amendment  of  the  answer,  to  make  the  newly  discovered 
evidence  relevant  and  admissible  upon  the  new  trial. 

The  granting  of  new  trials  upon  the  ground  of  newly  dis- 
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covered  evidence  is  generally,  if  not  universally,  confined  to 
cases  where  the  newly  discovered  evidence  has  an  application 
to  the  issnes  that  have  been  tried,  rather  than  to  cases  where 
the  new  evidence  is  alone  applicable  to  an  issue  that  is  to  be 
framed  hereafter  by  amendment,  and  which  the  court  may  or 
may  not  allow.  It  would  be  somewhat  embarrassing  for  the 
court  to  grant  a  new  trial  with  a  view  to  another  trial  upon 
another  issue,  and  the  court  should  refuse  to  allow  the  new 
issue  to  be  framed. 

But  tliere  are  otber  objectionB  to  granting  a  new  trial  for 
the  purpose  of  pleading  payment,  which  cannot  be  disre- 
garded without  departing  from  the  established  rules  of 
practice.  This  action  \fra8  commenced  in  March,  1880. 
Haigh  made  an  assignment  for  the  benefit  of  his  creditors, 
including  plaintiff  for  the  amount  of  these  two  misappro- 
priated checks,  in  December  preceding,  and  it  is  claimed  (but 
denied  under  oath)  that  the  assignee  paid  some  $1,790  to  the 
plaintiff  upon  this  claim.  The  trial  was  had  in  April,  1883. 
The  defendant  knew  of  the  assignment,  and  actually  paid  to 
the  assignee  two  thousand  and  more  dollars,  out  of  the  pro- 
ceeds of  the  diverted  checks.  The  defendant  and  assignee 
live  in  New  York  city.  How  is  it  that  the  defendant  never 
learned  of  this  payment  until  after  this  trial,  and  its  counsel 
was  not  instructed  to  plead  payment  to  that  extent  ?  If  it 
was  learned  so  soon  after  the  trial,  why  was  it  not  learned  in 
the  two  years  or  more  that  elapsed  between  the  commence- 
ment of  the  action  and  the  trial  ?  The  affidavit  of  defendant 
fails  to  show  how  or  by  what  means  it  was  learned  at  all,  and 
are  entirely  silent  as  to  whether  any  inquiry  was  ever  made 
of  the  assignee  or  anyone  to  ascertain  whether  anything  had 
been  paid  or  not.  There  is  no  diligence  or  effort  shown  upon 
the  part  of  defendant  to  learn  whether  payment  had  been 
made.  But  a  complete  answer  to  the  application  presents 
itself  in  this,  that  it  is  positively  sworn  by  Mr.  Barber,  who 
is  in  a  position  to  know,  that  not  one  cent  has  been  paid  by 
the  assignee   upon  this  claim,  either  in  cash  or  indirectly 
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by  the  issue  of  stock  to  plaintiff.  Now,  the  rule  is  that 
courts  will  not  grant  a  new  trial  unless  the  newly  discovered 
evidence  would  probably  change  the  result  of  the  former 
trial.  Hence,  if  the  pleadings  were  amended  so  as  to  admit 
of  proof  of  payment,  payment  in  fact  would  not  be  proved. 
The  motion  must  be  denied,  with  ten  dollars  costs. 


K  Y.  CITY  COURT. 
Arthub  W.  Kipling  et  al.  agt.  Donald  R.  Coebin. 

Attachment — When  tlireats  by  debtor  t/tat  he  mil  make  an  asrignmsnt  with 
preferences  no  ground  for  —  When  there  is  not  such  a  concealment  as  to 
itarrant  tlie  maintenance  of  an  attachment. 

Although  there  is  no  positive  proof  of  the  removal  or  concealment  of 
property  with  intent  to  defraud  creditors,  yet  circumstances  sufficient 
to  establish  in  law  such  intent  would  justify  its  being  upheld. 

That  defendant  threatened  to  make  an  assignment  with  preferences,  unless 
used  in  a  coercive  manner,  furnishes  no  ground  for  an  attachmeat. 

Where  the  papers  upon  which  an  attachment  was  issued  showed  that  the 
defendant  was  indebted  to  the  plaintiff  for  goods  sold  and  delivered, 
that  defendant  was  insolvent  and  made  an  exhibit  of  his  liabilities  and 
assets  to  plaintilT.  The  cash  on  hand  and  book  debts  were  set  forth  in 
a  memorandum,  but  not  the  value  of  the  stock ;  but  such  value  was  dis- 
cussed, and  the  amount  they  would  bring  at  a  final  sale  was  a  subject 
of  conversation.  It  appeared  that  the  articles  manufactured  were  nearly 
all  in  an  unfinished  state  and  not  readily  marketable;  and  the  plaintiff 
was  cognizant  of  all  these  facts,  and  knew  the  goods  on  hand  and  was 
a  good  judge  of  their  value :  ^ 

Held,  that  what  this  value  of  the  stock  was,  was  a  subject  of  fair  conjecture 
and  it  cannot  be  held  that  there  was  any  such  concealment  as  to  warrant 
the  maintenance  of  an  attachment. 

Ai  Chairtbers^  October^  18S3. 
Motion  to  vacate  an  attachment. 
Rockwell  i&  Pearson,  for  motion. 
Samuel  Greenbaum,  opposed. 


NEW  YORK  PRACTICE  REPORTS.  18 


Kipling  et  aL  ngt.  Corbin. 


Hawbs,  t/.  —  A  careful  consideration  of  the  papers  sub- 
mitted herein  has  led  me  to  the  conclusion  that  this  attach- 
ment should  be  vacated.  It  is  admitted  that  there  is  no 
positive  proof  of  the  removal  or  concealment  of  property 
with  intent  to  defraud  creditors,  but  circumstances  sufficient 
to  establish  in  law  such  intent  would  justify  its  being  upheld. 
It  appears  by  plaintiffs  attidavit  tliat  the  defendant  threat- 
ened to  make  an  assignment  with  preferences.  This  is  denied 
by  defendant,  but  even  if  true  it  would  furnish  no  ground 
for  this  provisional  remedy  {Evans  s^t  Wai^en^  21  IIun^b^T)^ 
and  I  do  not  find  evidence  sufficient  to  warrant  a  belief  that 
it  was  used  in  any  coercive  manner,  nor  are  the  circumstances 
in  this  case  such  as  to  bring  it  within  the  ruling  in  Anthony 
agt.  Stype  (19  Hun,  265).  The  determination  of  this  motion 
depends  therefoie  upon  whether  there  was  any  concealment 
of  property  fairly  inferable  from  the  evidence  oflfered  as  to 
the  interviews  of  October  seventeenth  and  eighteenth.  The 
liabilities  of  defendant  are  not  denied  by  plaintiff,  and  the 
onlv  question  left  is  whether  he  concealed  any  assets.  The 
cash  on  hand  and  book  debts  were  set  forth  in  the  memo- 
randum, but  not  the  value  of  the  stock.  It  is  quite  clear, 
however,  that  they  were  discussed,  and  the  amount  which 
they  would  bring  at  a  forced  sale  was  a  subject  of  conver- 
sation. It  appears  that  the  articles  manufactured  were  nearly 
all  in  an  unfinished  state  and  not  readily  marketable,  and 
that  plaintiff  was  cognizant  of  all  these  facts,  and  knew  the 
goods  on  han4  and  was  a  good  judge  of  their  value,  as 
appears  in  his  additional  affidavits.  What  their  value  was 
was  therefere  a  subject  of  fair  conjecture,  and  in  view  of 
such  a  condition  of  things  I  fail  to  see  how  it  can  be  held 
that  there  was  any  concealment  in  that  regard.  It  appears 
that  defendant's  business  was  an  entirely  new  one  and  involved 
the  manufacture  of  machinery  for  a  particular  purpose,  and 
of  necessity  is  somewhat  venturesome  in  its  character.  If 
the  party  is  successful,  it  often  proves  very  remunerative ; 
but,  if  otherwise,  it  is  equally  disastrous,  as  the  machinery 
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and  fitock  often  sell  for  the  trifling  value  of  old  material.  It 
is  a  just  inference,  and  one  wholly  consistent  with  well 
known  business  experience,  that  the  assets  of  such  an  enter- 
prise are  relatively  very  small  in  comparison  with  the  outlay. 
It  seems  to  me  that  this  is  substantially  defendant's  condition, 
and  in  the  light  of  the  affidavits  submitted  upon  this  phase 
of  the  case  I  cannot  hold  that  there  was  any  such  conceal- 
ment as  to  warrant  tlie  maintenance  of  the  attachment.  It 
may  be  added  that  there  is  no  proof  that  the  moneys  raised 
in  the  business  were  not  used  to  pay  accruing  liabilities  so 
far  as  able.  The  indebtedness  of  defendant  to  Tuckennan  is 
not,  apparently,  questioned,  and,  as  between  themselves,  the 
mortgage  is  presumably  valid.  The  fact  that  it  has  not  been 
filed  inures  to  the  benefit  of  creditors,  and  in  no  sense  can 
it  be  deemed  a  concealment  of  property,  conceding  it  to  be 
valid.  At  most  it  would  be  a  concealment  of  indebtedness 
which  would  assist  rather  than  delay  creditors.  In  view  of 
all  the  facts  submitted,  I  fail  to  discover  any  fraudulent  act 
on  the  paii;  of  defendant  which  warrants  the  continuance  of 
this  attachment. 

Order  of  attachment  vacated,  with  costs. 


SUPREME  COURT. 
Thk  Peoplk  agt.  Thomas  Fitzpatrick. 

T7ie  Albany  jurp  law  —  Praetice  as  to  drawing  grand  jurors  —  Code  of  CitU 
Procedure,  tectum  1041  —  Chapter  582,  Laws  qf  \^\,  amending  same — 
Person  diarged  with  orims  cannot  object  to  grand  jury  t^tat  they  are  drawn 
under  an  unoonstUutional  law  —  No  way  provided  by  Code  of  Criminal 
Procedure  for  sudi  objection  —  Code  of  Criminal  Procedure^  section  238. 

The  defendant  had  been  held  to  await  the  action  of  the  grand  jury,  to 
convene  at  May  term,  1883,  of  the  Albany  oyer  and  terminer.  Before 
the  grand  Jurors  were  sworn  in  the  defendant  by  counsel  appeared  and 
filed  a  paper  objecting  to  such  individuals,  collectively  and  severally, 
as  grand  jurors,  and  moved  to  set  aside  and  discharge  the  entire  number 
because  each  and  every  one  had  been  obtained  pursuant  to  the  provisions 
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of  chapter  532  of  the  Laws  of  1881  (which  was  claimed  to  be  unconsti- 
tutioDal  and  void),  and  not  in  the  manner  prescribed  by  the  Revised 
Statutes.  It  was  thereupon  consented  by  both  parties  that  the  motion 
should  stand  over  without  prejudice  to  defendant's  rights  or  to  the  right 
and  duty  of  the  court;  that  if  an  indictment  should  be  found  the  objec- 
tions should  be  considered  and  determined  with  the  same  force  and 
effect  as  if  decided  prior  to  the  organization  of  the  grand  jury.  The 
grand  jury  then  organized  and  found  an  indictment  against  defendant. 
About  three  months  after  an  order  was  made  in  the  oyer  and  terminer, 
thai  as  to  said  defendant  the  body  impanneled  as  a  grand  jury  be  set 
aside  and  discharged  as  of  the  dat«  of  the  first  presentation  of  the  objec- 
tions; that  the  said  indictment  be  not  received  and  stand  as  quashed; 
that  nothing  in  the  order  was  to  affect  the  action  of  said  grand  jurors 
as  to  persons  not  having  made  such  objection.  On  appeal  from 
such  order: 

Eeld,  first,  that  it  was  improper  to  quash  or  set  aside  the  panel  as  to 
defendant,  and  yet  in  effect  hold  it  good  as  to  all  other  persons  charged 
with  crime  who  omitted  to  interpose  objections,  inasmuch  as  the  objec- 
tions raised  a  question  of  jurisdiction.  If  the  panel  was  without 
Jurisdiction  as  to  defendant's  case,  it  was  equally  without  jurisdiction 
as  to  all  others  Bimilarly  charged. 

Second,  The  objections  urged  in  defendant's  behalf,  t.  e.,  that  the  grand 
jury  was  drawn  from  names  selected  under  an  unconstitutional  law, 
cannot  be  maintained  by  one  charged  with  a  criminal  offense,  further 
than  to  see  that  the  action  or  proceeding,  challenged  as  irregular  and 
void,  was  talsen  under  the  color  of  lawful  authority;  and  it  would  not 
alter  the  case  even  if  such  action  involved  some  proceeding  of  an  officer 
or  of  officers  taken  under  an  unconstitutional  law.  The  court  would 
still  retain  their  jurisdiction  over  the  matter  and  the  proceedings. 

Tfdrd.  An  indictment  found  by  a  body  drawn,  summoned  and  sworn  as 
a  grand  jury  before  a  competent  court  and  composed  of  good  and  lawful 
men  fulfill  this  constitutional  guaranty.  A  jury  so  framed  is  a  de  facto 
jury  because  selected  and  organized  under  the  forms  of  law.  A  defect 
in  its  constitution  owing  to  the  invalidity  of  a  law  under  whtch  a  panel 
is  drawn  affects  no  substantial  right  of  one  charged  with  crime,  and 
herein  an  objection  based  thereon  is  not  available  to  him. 

Fourth.  An  indictment  found  by  a  grand  jury  of  good  and  lawful  men 
selected  and  drawn  under  color  of  law  is  a  good  indictment  by  a  grand 
jury  within  the  sense  of  the  constitution,  although  the  law  under  which 
the  selection  was  made  is  void  (Reversing  8.  (7.,  65  How.,  865), 

Third  Department  J  Oeneral  Term^  September^  1883.   . 
Before  Lbabned,  Bockes  and  Boardman^  JJ. 
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Appeal  from  an  order  discharging  grand  jury  and  setting 
indictment  aside. 

The  facts  are  fully  stated  in  opinion. 

D.  Cady  Ilerrick^  for  appellant. 

I.  The  defendant  could  not  raise  the  constitutional  questions 
set  forth  in  the  paper  filed  by  him,  and  stated  in  his  objections 
to  the  grand  jury,  for  the  reason  that  no  rights  of  his  were 
involved.  The  manner  in  which  the  jurors  were  selected  is 
something  to  which  the  defendant  cannot  take  exception  ;  it  is 
something  in  which  he  has  no  interest.  The  only  thing  that 
the  law  guarantees  him  against  is  that  an  indictment  shall 
not  be  found  against  him  by  his  prosecutors  or  by  the  wit- 
nesses against  him  {Friery  agt.  People^  2  Keyes^  425 ;  also 
Cox  agt.  People^  19  Huriy  430;  Carpenter  agt.  People^  64 
N.  r.,  483;  Pisrson  agt.  People,  79  N.  T.,  424-431). 
The  manner  in  which  the  jury  was  selected  and  drawn  was 
something  in  which  the  defendant  had  no  interest ;  no  rights 
of  his  were  involved.  *  *  *  The  defect  in  its  constitu- 
tion (the  grand  jury),  "  owing  to  the  invalidity  of  the  law  of 
1881,  affected  no  substantial  right  of  the  defendant"  {People 
agt.  Petrea,  65  ZTwn,  59).  The  court  will  not  listen  to 
an  objection  made  to  the  unconstitutionality  of  an  act  by 
a  party  whose  rights  it  does  not  affect,  and  who,  therefore, 
has  no  interest  in  defeating  it  {Cooley^e  Const.  Lim.,  163).  A 
question  of  constitutionality  can  be  raised  only  by  those  inju- 
riously affected  {Pierpont  agt.  Loveless,  72  iT.  Y.,  211-216; 
Wellington's  Petitiony  16  Pick,,  87;  Com^monwtcUth  agt. 
Wright,  4c  I  Am.  R.,  203 ;  3  ^.  ^S".  {Uh  ed.),  1018,  sees.  27, 
28 ;  Carpenter  agt.  People,  64  N.  T.,  483 ;  People  agt.  Ilar- 
riott,  Z  Parker,  112). 

II.  The  objection  of  the  people  in  the  court  below  to  the 
consideration  by  the  court  of  the  paper  filed,  to  the  objec- 
tions therein  set  forth,  and  the  motion  based  thereon,  as 
being  unknown  to  the  law  and  contrary  to  the  rules  provided 
by  the  Code  of    Criminal   Procedure,  should    have  been 
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8U8t4med«  The  whole  proceeding  in  the  court  below,  both 
by  court  and  the  defendant,  was  not  only  unwarranted  by, 
but  contrary  to  the  law  of  the  state.  The  proceedings  that 
may  be  taken  by  a  defendant  at  the  organization  of  the 
grand  jury  are  set  forth  in  sections  237  and  239  of  the  Code 
of  Criminal  Procedure ;  and  section  238  forbids  a  challenge 
to  the  panel  or  array.  The  objections  made  here  constitnted 
a  challenge  to  the  array  {People  agt.  Petrea^  64  Ilaw,  169,, 
opinion  hy  Bockes,  J.).  "  The  Code,  by  defining  the  causes 
for  which  the  indictment  may  be  set  aside,  must,  by  the 
general  rule  of  construction,  be  held  to  exclude  the  enter- 
taining of  the  motion  for  other  causes  than  those  specified 
{People  9^  Petrea^  64  How.,  169).  And  again:  "Wo 
think  the  objection  to  the  grand  jury  was  not  one  which 
by  the  new  procedure  the  defendant  could  take  after  indict- 
ment, and  as  it  involved  no  constitutional  right  that  it  was 
properly  overruled "  (^People  agt  Harvey,  1  N.  Y.  Grim,  R,, 
285,  286). 

III.  The  court  below,  in  its  struggle  to  dispose  of  the 
grand  jury,  finally  claims  to  do  it  under  subdivision  1  of 
section  238  of  the  Code.  A  moment's  consideration  will 
convince  anyone  that  that  is  a  mere  pretense  to  show  that 
the  Code  permits  such  practice.  The  whole  claim  of  defend- 
ant's counsel,  and  the  argument  of  the  learned  judge  to 
sustain  his  action,  is  that  the  law  does  not  and  cannot  permit 
a  grand  jury  to  be  drawn  from  any  other  source  than  the 
grand  jury  box.  Yet  here  is  an  open  confession  that  the 
Code  permits,  by  strong  implication  at  least,  a  grand  jnry  to 
be  drawn  from  some  other  place  than  the  grand  jnry  box  of 
the  county.  That  is  the  logical  and  necessary  result  of  the 
learned  justice's  construction  of  subdivision  1  of  section  238. 
No  one  does,  no  one  can  believe  that  that  is  the  proper  con- 
struction. It  refers  to  the  number  of  jurors  drawn,  not  the 
place  they  are  drawn  from.  The  law  contemplates  no  other 
place  than  the  grand  jury  box.  Kow,  the  provision  of  the 
Code  under  which  the  oourt  claimed  to  act  is,  "  the  court 
Vou  LXVI        8 
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may,  *  *  *  discharge  the  panel  and  order  another  to 
be  summoned,"  because;  1st.  That  the  requisite  numbcar  of 
ballots  "  was  not  drawn  from'  the  grand  jury  hefz  of  the 
county."  This  is  a  matter  for  the  court  entirely.  It  is  not 
a  matter  for  the  defendant  to  raise  or  of  which  he  can  take 
advantage.  "2d.  It  contemplates  the  actual  discharge  of 
the  panel  and  the  summoning  of  another  in  place  of  it." 
Now,  the  order  is  that  as  to  these  particular  cased  the  grand 
jury  be  deemed  set  aside  and  discharged,  but  as  to  those  cases 
wliere  no  objection  has  been  filed  th^  grand  jury  stands. 
Such  a  proceeding  is  not  a  discharge  of  tlie  grand  jury. 
The  grand  jury  cannot  be  discharged  as  to  one  case  and  held 
as  to  another.  As  a  matter  of  fact  and  of  law  both,  the 
grand  jury  finding  this  indictment  was  never  discharged. 
It  could  not  be  discharged  in  one  case  and  not  as  to  another. 
The  indictment  found  by  it  was  a  valid  indictment.  The 
order  setting  it  aside  should  be  reversed,  and  the  defendant 
directed  to  plead. 

Beilly  d&  BamUton^  for  respondents. 

I.  The  court  has  jurisdiction  to  discharge  a  panel  before 
indictment,  and  to  allow  defendant's  objections  to  the  array 
before  impannelment  {Code  of  Grim.  Pro,^  sec.  238).  The 
power  to  discharge  the  panel,  where  the  requisite  number  of 
ballots  was  not  drawn  from  the  grand  jury  box  of  the  county, 
is  expressly  conferred  by  this  Acction,  if  exercised  before 
indictment  {People  agt.  Petrea^  1  Or.  Rep^  244).  The 
prohibition  of  a  "  challenge  to  the  panel  or  array  of  the  grand 
jury,"  does  not  prevent  objections  before  impannelment. 
There  is  no  grand  jury  de  facto  or  dejurCy  until  the  body  is 
sworn  as  such  {Code  Crvm.  Pro.^  sec.  223 ;  People Bgt.  Petrea^ 
supra)^  consequently,  before  that  event,  there  is  no  panel  of 
the  grand  jury,  challenge  to  which  is  alone  prohibited,  but 
only  the  panel /br  a  grand  jury,  and  which  may  or  may  never 
become  such  jury.  This  section  certainly  admits  of  such  con- 
struction, and  it  jshould  be  ^apted,  or  else  the  right  of  the 
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prisoner  to  be  proceeded  against,  confonnably  to  the  constitu- 
tion and  laws  of  the  state,  would  be  made  practically 
unavailable  to.him  {Bishop^s  Cr,  Pro.y  Bee.  113). 

II.  The  court  having  such  jurisdiction  to  discharge  a  panel 
(7.  a,  9up\  the  prisoner  established  that  the  requisite  number 
of  ballots  was  not  drawn  from  the  grand  jury  box  of  the  county. 
The  grand  jury  box  of  the  Kevised  Statutes  was  a  sepa- 
rate box,  used  solely  for  the  300  names  returned  by  the 
supervisors,  and  the  use  of  the  petit  jury  box  was  not  a 
compliance,  but  was  radically  different  {People  agt  Petrea^ 
supra,  p.  237).  The  ballots  of  the  Kevised  Statutes  should 
be  prepared  from  a  list  certified  by  the  clerk  of  the  supervi- 
sors, and  filed  with  tlie  county  clerk.  This  list  should  be 
made  up  by  the  supervisors,  exercising  their  judgment  from 
personal  knowledge,  and  limited  to  300  names.  Such  a 
box  and  such  ballots  not  being  used,  as  is  conceded,  the 
requirements  of  the  Bevised  Statutes  and  Code  were  not 
complied  with,  and  the  court  was  called  on  to  exercise  its 
discretion  under  section  238. 

III.  Jurisdiction  to  allow  objections  to  the  array  before 
impannelment  existing  (/.  5,  supra),  the  facts  presented  sufii- 
cient  objections  to  warrant  its  exercise.  Should  the  court 
not  consider  the  point  sustained,  tliat  the  requisite  number  of 
ballots  were  not  drawn,  the  fact  still  remains  that  the  proceed- 
ings up  to  this  point  had  all  been  illegal,  and  performed 
under  pretended  authority  of  an  act  prohibited  by  the  con- 
stitution, and  matrially  denying  the  rights  of  the  prisoner,  to 
wit,  to  be  proceeded  against  according  to  the  forms  of  law, 
and  to  be  protected  by  the  superior  personal  knowledge  of  the 
supervisors  in  preparing  their  lists  (1  jBish.  Cr.  Pr,,  sec,  89). 

IV.  The  discretionart/  power  of  the  court  to  discharge  the 
panel  under  section  238,  was  properly  exercised,  and  should 
not  be  interfered  with. 

V.  That  a  de  facto  grand  jury  may  exist,  though  selected 
and  drawn  under  an  unconstitutional  enactment,  does  not 
assail   the  order   appealed  from.    The  People  agt.  Petrea 
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did  not  assnme  to  decide  upon  rights  prior  to  indictment,  or 
under  section  238,  bnt  settled  these  propositions  and  no  more  • 
That  the  act  of  1881  was  unconstitutionah  That  the  right  to 
a  Jvlv-Yj  selected  and  drawn  pursuant  to  the  Eevised  Statutes, 
was  not  a  constitutional,  but  only  a  statutory  riglit,  and  for 
its  violation  no  appeal  on  objection  after  indictment  was 
given.  That  for  the  violation  of  a  statutory  right  an  appeal 
to  lie  must  be  given  by  statute ;  but,  for  the  violation  of  a 
constitutional  right  an  appeal  would  lie,  though  no  statutory 
provision  was  made.  That  a  panel  summoned  pursuant  to 
an  act  afterwards  declared  unconstitutional,  sworn  in  and 
recognized  by  the  court,  and  possessing  the  qualifications  and 
exercising  the  powers  and  duties  of  a  grand  jury,  become  such 
defactOy  and  its  acts  as  such  valid.  The  recognition  by  the 
court  being  essential  to  make  a  jury  summoned  as  this  was  a 
defacU)  jury  {see^  also,  People  agt.  Zambertj  76  ^.  Y.,  237-8), 
and  this  having  no  such  recognition,  it  was  neither  de  facto 
nor  dejure.  Never  having  become  a  grand  jury,  there  could 
be  no  indictment,  as,  in  fact,  none  appears  by  the  record,  and 
there  is  no  question  before  this  court. 

BoARDMAN,  J.  —  The  defendant  had  been  held  to  await  the 
action  of  the  grand  jury,  to  convene  at  May  term,  1883,  of 
the  Albany  oyer  and  terminer.  Before  the  grand  jurors  were 
»woi*n  in  the  defendant  by  counsel  appeared  and  filed  a  paper 
containing  certain  objections  to  the  grand  jury  and  prayed  the 
court  to  discharge  them.  The  district  attorney  opposed  this 
application.  It  was  thereupon  consented  by  both  parties  that 
the  motion  should  stand  over  without  prejudice  to  defendant's 
rights,  or  to  the  right  and  duty  of  the  court,  that  if  an  indict- 
ment should  be  found  the  objections  should  be  considered  and 
determined  with  the  same  force  and  effect  as  if  decided  prior 
to  the  organization  of  the  grand  jury.  The  grand  jury  then 
organized  found  an  indictment  against  the  defendant.  About 
three  months  thereafter  an  order  was  made  in  said  oyer  and 
terminer  that  as  to  said  defendant  the  body  impanneled  as  a 
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grand  jnrj  be  set  aside  and  discharged  as  of  the  date  of  the 
first  presentation  of  the  objections ;  that  the  said  indictment 
be  not  received  and  stand  as  quashed ;  that  such  order  was 
to  take  effect  as  of  May  seventh ;  that  nothing  therein  was  to 
affect  the  action  of  said  grand  jurors  as  to  persons  not  having 
made  such  objections.  From  this  order  the  people  appeal, 
and  counsel  on  each  side  desire  that  the  case  may  be  consid- 
3red  and  disposed  of  on  the  main  question  rather  than  upon 
any  technical  ground  whicli  does  not  dispose  of  the  merits. 

In  the  first  place  there  is  an  obvious  inconsistency  in  the 
order.  A  grand  jury  cannot  be  discharged  as  to  some  of  the 
persons  indicted  and  remain  as  to  the  others.  If  discharged 
as  to  some  it  must  be  discharged  as  to  all,  otherwise  there 
would  or  might  be  two  grand  juries  at  the  same  time,  because 
the  section  which  provides  for  discharging  a  grand  jury  requires 
the  summoning  of  another  {fiode  of  Orim,  Pro.j  238). 

Again  it  is  obvious  that  when  a  body  of  men  have  been 
sworn  and  impanneled  as  a  grand  jury,  and  as  such  have  found 
indictments,  they  may  be  discharged  as  having  finished  their 
labors.  But  they  cannot  be  discharged  retroactively,  as  is 
attempted  in  this  order,  so  that  the  order  shall  take  effect  as 
of  a  date  prior  to  their  action  as  a  grand  jury.  Undoubtedly 
the  indictments  found  by  them  may,  for  good  cause,  be 
quashed.  But  that  is  a  very  different  matter.  No  order  of 
the  court  taken  subsequent  to  the  finding  of  the  indictment, 
can  alter  the  fact  that  a  body  of  men,  summoned  as  a  grand 
jury,  were  not  discharged,  but  acted  as  such  and  found  the 
indictment. 

But  counsel  on  both  sides  express  the  wish  that  this  appeal 
should  be  considered  as  if  the  order  had,  in  fact,  been  made 
on  the  seventh  of  May.  And  therefore  we  pass  over  the 
inconsistencies  above  mentioned.  Still  they  seem  to  hare 
occurred  to  the  learned  justice,  because  the  order  not  only  dis- 
charges the  grand  jury  nunc  pro  tunCy  which  could  not  have 
been  done,  but  it  also  quashes  or  sets  aside  the  indictment. 

And  thus  we  have  the  further  difficulty  that  an  order  which 


22  NEW  TOttK  FBAiCIICfi  REPORTS. 

The  People  agt.  Pitzpatrick. 

is  to  take  effect  May  seventh,  quashes  or  sets  aside  an  indict- 
ment which  had  not  then  been  found ;  that  is,  it  quashes  it  in 
advance. 

The  learned  justice  well  expresses  in  his  opinion,  the  doubt 
as  to  what  the  order  should  be.  Let  us  next  inquire  whether 
the  order  was  proper  so  far  as  it  quashed  the  indictment.  The 
objections  raised  are  precisely  those  urged  in  the  Petrea  case 
(64  Ilow.^  139 ;  65  IIow.^  59).  It  was  in  that  case  held 
by  the  court  of  appeals  affirm irig  the  decision  of  this  court  and 
of  the  court  of  sessions,  that  where  an  indictment  had  been 
found  by  a  grand  jury  drawn  under  this  very  law  and  in 
the  very  manner  now  in  question,  it  should  not  be  quashed 
on  the  defendant's  motion. 

It  cannot  be  necessary  or  proper  to  argue  that  question 
again.  Whatever  else  may  have  been  said  in  the  opinion  of 
the  court  of  appeals,  that  principle  was  absolutely  decided, 
and  such  decision  should  govern.  The  oyer  and  tenniner 
then  should  not  in  this  case  have  quashed  the  indictment. 

We  think  the  learned  justice  must  have  seen  that  his  deci- 
sion in  this  respect  was  contrary  to  the  law  of  the  Petrea  case, 
for  a  large  part  of  his  opinion  is  made  up  of  citations  of 
authorities,  principally  from  other  states,  tending  to  show  that 
the  decision  of  the  court  of  appeals  is  wrong,  and  that  an 
indictment  found  by  a  grand  jury  selected  under  an  unconsti- 
tutional law  should  be  quashed  on  the  defendant's  motion. 
It  is  suggested,  however,  that  although  an  indictment  after  it 
is  found  ought  not  to  be  quashed  up'>n  the  grounds  urged  in 
the  Petrea  case,  yet  if  these  grounds  were  presented  to  the 
court  before  the  indictment  was  found,  as  a  reason  for  quash- 
ing it  after  it  should  be  found,  then  the  decision  in  the  Petrea 
case  would  not  apply  and  the  indictment  should  be  quashed. 
But  this  cannot  be.  That  decision  held  that  no  constitutional 
right  of  the  defendant  was  invaded  by  holding  him  to  answer 
under  the  indictment,  although  the  same  facts  appear  there  as 
here.  An  indictment  cannot  be  quashed  before  it  is  found. 
After  it  is  found  the  facts  now  alleged  present  no  reason  for 
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quashing  it,  as  was  decided  in  the  Petrea  case.  Hence  the 
same  facts  can  never  be  a  ground  for  quashing  an  indictment, 
because  until  an  indictment  shall  be  found  a  motion  to  quash 
cannot  be  made.  But  again,  this  order  dischai*ges  the  grand 
jury  or  the  body  so  called,  and  by  agreement  of  counsel  wo 
are  to  consider  the  order  as  ix  it  had  been  made  May  seventh. 

The  first  objection  to  this  part  of  the  order  which  is  obvious 
is  tliat  just  stated,  viz.,  that  on  a  motion  by  a  person  held  to 
trial  tlie  court  assumed  to  discharge  the  grand  jury  as  to  liim, 
and  allow  it  to  stand  as  to  others.  How  could  such  an  order 
be  properly  made  at  the  opening  of  the  court,  or  at  any  other 
time?  Would  the  court,  on  the  seventh  of  May,  have  sum- 
moned another  especially  for  this  defendant?  Would  the 
court  have  charged  the  one  grand  jury  to  inquire  as  to  all 
crimes  except  those  of  Thomas  Fitzpatrick,  and  the  other  to 
inquire  as  to  his  only  ?  It  is  plain  that  even  when  we  treat 
tiiis  order  as  one  made  at  the  opening  of  the  court  it  is  incon- 
sistent with  itself. 

Again,  therq  are  more  serious  objections.  This  paper  filed 
by  the  defendant,  call  it  by  any  n^me  he  may  please,  is  really 
in  effect  a  challenge  to  the  array.  This  is  a  well  known  term 
which  calls  for  no  definition.  Similar  objections  were  defined 
to  be  a  challenge  in  the  Petrea  case  (64  IIow.j  139;  65 
Maw.y  59.) 

Now,  the  Code  of  Criminal  Procedure  {sec.  238)  forbids 
any  challenge  to  the  panel  or  to  the  array  of  a  grand  jury. 
The  counsel  for  the  defendant  urges  that  this  section  does  not 
prevent  objections  made  before  the  grand  jury  is  impauneled. 
But  a  challenge  is  an  objection  made  to  the  swearing  in  and 
impanneling  of  the  grand  jury,  not  an  objection  made  after 
they  are  sworn  in  and  impanneled.  Such  had  been  the  ordinary 
meaning  of  the  word,  and  in  that  sense  the  legislature  must 
have  used  it  when  it  forbade  challenges  to  the  panel  or  array. 
It  would  be  trifling  to  enact  a  section  which  meant  that  chal- 
lenges to  tiie  panel  or  array  could  not  be  made  after  a  grand 
jury  was  sworn  in  and  impanneled  but  might  be  made  before. 
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The  learned  justice,  however,  takes  another  view  and  thinks 
that  the  challenges  to  the  panel  or  array,  which  are  forbidden 
by  this  section,  are  challenges  to  a  legal  panel  or  array  of  grand 
jurors  and  not  challenges  to  an  illegal  panel.  One  would  sup- 
pose thei*e  was  not  much  necessity  to  prohibit  challenges  to 
the  panel  or  array  of  a  legal  grand  jury.  The  section  means 
just  what  it  says,  that  is,  that  challenges  or  objections  to  the 
panel  or  array  of  the  grand  jury  can  no  longer  be  taken.  It 
was  evidently  thought  that  as  the  grand  jury  was  only  an 
accusing  body,  it  was  unnecessary  to  give  an  accused  person 
the  right  to  make  objections  to  the  details  of  its  selection.  If 
the  Code  had  not  forbidden  challenges  of  this  kind,  still  under 
the  decision  of  the  Petrea  case,  we  do  not  see  how  this  could 
be  allowed.  If  the  law  in  question  was  unconstitutional  this 
could  not  be  asserted  by  a  party  whose  rights  it  did  not  effect 
(fiodey  Const  Lim,y\^^ ;  People  agt.  B,  F.  and  C  I.  Ji.  i?. 
(>.,^^r  Finch,  J.,  MS. ;  Pierpoint  agt.  LomleM^  72  N,  Y.y  211). 
And  the  decision  in  the  Petrea  case  was  that  the  defendant's 
constitutional  rights  were  not  invaded  by  holding  him  to  answer 
the  indictment,  and,  therefore,  not  invaded  by  the  mode  of 
selecting  the  grand  jury  {Fierey  agt.  The  People^  2  Keyes^  425). 

The  learned  judge,  however,  places  this  order  on  another 
ground.  Section  238  above  cited,  after  forbidding,  provides 
that  the  court  may,  in  its  discretion,  discharge  the  gmnd  jury 
and  order  a  new  one  to  be  summoned  for  any  of  several  causes, 
among  them,  "  that  the  I'equisice  number  of  ballots  was  not 
drawn  from  the  grand  jury  box  of  the  county."  We  can 
hardly  understand  how  the  order  appealed  from  could  have 
been  made  in  the  exercise  of  that  discretion,  because  the 
learned  justice  says  in  his  opinion,  that  "  whenever  it  plainly 
appears  that  every  safeguard  of  law  in  the  selection  of  grand 
jurors  has  been  disregarded,"  etc.  Now  then,  "  that  it  is  by 
the  enactment  of  the  very  excellent  chapter  532,  Laws  of 
1881,"  then  it  was  a  wise  exercise  of  discretion  to  set  aside  the 
supposed  panel  and  to  order  a  new  panel  to  be  summoned. 
Now  if  this  were  so,  the  same  wise  discretion  would  seem  to 
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require  that  otlier  indicted  persons  should  be  protected  as  well 
as  this  defendant.  And  it  would  seem  an  unwise  exercise  of 
discretion  to  grant  as  a  special  favor  to  this  defendant  the 
safeguard  to  which  others  were  equally  entitled.  Yet  the 
order  in  the  discretion,  withholds  from  those  who  have  not 
made  the  objections  "  the  guaranties  which  the  constitution 
gives  to  every  citizen  for  his  protection. 

It  may  be  I'emarked  in  passing  that  while  in  the  opinion  of 
the  court  of  appeals  in  the  Petrea  case  the  act  in  question  was 
spoken  of  as  unconstitutional,  yet  it  was  distinctly  held  that 
the  question  of  constitutionality  could  not  be  raised  by  the 
defendant  in  that  case.  As  it  could  not  be  raised  by  him  it 
could  not  in  that  case  be  decided  by  the  court.  As  is  said  by 
judge  FiNcn,  in  PeoplQ  agt.  Jirooklyriy  Flushitig  aiid  Coney 
Island  liailroad  {MS.  opinion) :  "  It  is  our  duty  to  decide  a 
constitutional  question  only  when  it  is  directly  and  necessarily 
involved  in  the  issue  to  be  determined."  Whatever  was  said 
as  to  the  unconstitutionality  of  the  law  was  obiter^  that  it  is^ 
was  not  involved  in  the  decisions,  and  only  served  to  encour- 
age further  efforts  to  thwart  the  criminal  law. 

Was  then  the  discretion  proper  which  was  thus  exercised 
by  the  court  of  oyer  and  terminer  in  favor  of  Fitzpatrick  and 
refused  as  to  other  accused  persons  ? 

The  court  of  appeals  had  held  that  such  a  grand  jury  was 
competent  to  find  valid  indictments.  Why  then  should  the 
court  of  oyer  and  terminer  set  aside  this  competent  jury  ? 
The  requisite  number  of  ballots  had  been  drawn.  These 
ballots  had  been  drawn  from  the  only  box  and  list  of  jurors 
made  up  in  the  county  from  which  to  draw  grand  jurors. 

This  box  and  list  were,  in  fact,  the  grand  jury  box  and 
list.  It  was  plainly  immaterial  what  the  box  was  called. 
It  held  in  fact  the  names  selected  under  color  of  law  as 
grand  jurors.  And  there  was  no  other  box  or  list  from  which 
grand  jurors  could  be  drawn.  This  box  and  list  were  to 
such  extent  the  box  and  list  from  which  to  draw  grand 
jurore  and  it  had  been  held  by  the  court  of  appeals  that 
Vol.  LXVI        4 
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a  grand  jury  drawn  therefrom  was  a  valid  grand  jury.  For 
what  possible  reason  or  under  what  discretion  tlien  should  a 
grand  jury  so  drawn  be  set  aside  ?  Not  the  least  objection 
was  made  to  the  competency  or  qualifications  of  any  or  all  of 
them. 

If  the  learned  justice  had  refused  to  set  the  jury  aside, 
the  indictments  found  by  them  would  have  been  valid  and 
the  adminstration  of  the  criminal  law  would  not  have  been 
obstructed  by  an  objection  without  any  real  merit.  We 
think  it  was  not  a  wise  exercise  of  discretion  to  set  aside  a 
body  of  unexceptionable  men,  whose  competency  to  find 
indictments  had  been  established  by  the  court  of  app<3als. 

It  seems  to  us  the  error  which  underlies  nearly  all  of  the 
reasoning  of  the  learned  justice  in  his  opinion  is  that  he 
assumes  that  any  man  may  set  up  the  unconstitutionality  of 
a  law  although  it  dees  not  aflfect  his  rights  or  subject  him  to 
any  wrong.  This  is  carried  a  step  farther  in  assuming  that 
it  is  a  wise  discretion  to  set  aside  a  body  of  competent  offi- 
cers against  the  mode  of  selection,  of  whom  even,  if  it  be 
illegal,  no  one  has  the  right  to  set  aside  any  objection. 

No  objection  is  made  by  the  defendant  to  the  right  of  the 
people  to  appeal  from  the  order  and  so 'that  subject  is  not 
considered. 

The  order  appealed  from  should  be  reversed. 

Learnkd,  p.  J.,  and  Bookes,  J.,  concur. 

BocKES, «/".  —  I  think  the  order  should  be  reversed.  It  was, 
ai^  I  think,  improper  to  quash  or  set  aside  the  panel  as  to  Fitz- 
patrick, yet  in  effect  to  hold  it  good  as  to  all  other  persons 
charged  with  crime  who  omitted  to  interpose  objections,  inas- 
much as  the  objections  raised  a  question  of  jurisdiction.  If 
the  panel  was  without  jurisdiction  as  to  Fitzpatrick's  case,  it 
was  equally  without  jurisdiction  as  to  all  others  similarly 
charged.  But  we  are  asked  to  consider  the  case  on  the  merits, 
just  as  it  was  examined  in  the  court  of  oyer  and  terminer,  to 
raise  tlie  validity  of  the  objection  urged  against  the  panel  by 
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dt  4nwiiig,  Bnmrnoning  and 
impanneliug  the  grand  jnry.  This  question,  I  think,  is  set- 
tied  against  Fitzpatrick  by  this  court,  and  by  the  court  of 
appeals  in  the  Petrea  case.  It  was  held  in  that  case  that  the 
objections  here  urged  in  Fitzpatrick's  behalf  could  not  be 
maintained  by  one  charged  with  a  criminal  offense,  further 
than  to  see  that  the  action  or  proceeding  challenged  as  irregu- 
lar and  void  was  taken  under  the  color  of  lawful  authority  • 
and,  as  was  said  in  the  case  cited,  it  would  not  alter  the  case 
even  if  such  action  involved  some  proceeding  of  an  officer  or 
of  officers  taken  under  an  unconstitutional  law.  The  court 
would  still  retain  this  jurisdiction  over  the  matter  and  the 
proceedings.  The  authorities  upholding  this  conclusion  are 
cited  in  Petrea's  case  as  well  in  this  court  as  in  the  court 
of  appeals.  It  was  said  in  the  latter  court,  in  answer  to 
the  objections  here  urged,  that  an  indictment  found  by  a 
body  drawn,  summoned  and  sworn  as  a  grand  jury  before 
a  competent  court,  and  composed  of  good  and  lawful  men, 
fulfil  the  constitutional  guaranty ;  that  a  jury  so  formed  was  a 
de  facto  jury,  because  selected  and  organized  under  the  forms 
of  law.  That  a  defect  in  its  constitution  owing  to  the 
invalidity  of  a  law  under  which  a  panel  was  drawn,  affected 
no  substantial  right  of  one  charged  with  crime,  hence  an 
objection  based  thereon  was  not  available  to  him.  So  it  was 
held  "  that  an  indictment  found  by  a  grand  jury  of  good  and 
lawful  men,  selected  and  drawn  under  color  of  law,  was  a  good 
indictment  by  a  grand  jury  within  the  sense  of  the  constitution, 
although  the  law  under  which  the  selection  was  made  was 
void,  it  would  seem  to  follow  that  if  an  indictment  when 
found  would  be  good  and  valid,  it  could  hardly  be  maintained 
that  the  grand  jury  which  found  it  acted  without  jurisdiction 
or  authority  in.  the  premises.  I  am  of  the  opinion  that  the 
decision  in  the  Petrea  case  determines  all  questions  presented 
on  this  appeal  against  the  objections  urged  in  the  oyer  in 
Fitzpatrick's  behalf. 
It  follows  that  the  order  appealed  from  should  be  reversed. 


i 
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SUPREME  COURT. 

John  W.  Stebbins,  respondent,  agt,   Dwiqht  B.  Cowles^ 

appellant. 

Reference  —  Action  by  an  attorney  for  »ervice» — Defense,  payment;  and  tJuU 
Vie  tervices  were  performed  negligently  —  Wfien  referable  — Appeal  —  Wlisn 
discretionary  orders  not  reviewable. 

In  an  action  brouglit  by  an  attorney  for  services,  the  complaint  contained 
a  single  count  alleging  such  services  generally,  and  the  bill  of  par- 
ticulars furnished  b}'  plaintiff  specified  numerous  items  extending 
through  a  period  of  four  years;  the  answer  admitted  generally  that  the 
plaintiff  performed  services  for  defendant  ''during  the  term  and  as 
stated  in  the  complaint,"  but  with  that  exception  denied  the  complaint 
and  alleged  payment,  and  that  the  services  were  performed  negligently. 
The  plaintiff  having  moved  for  a  reference,  the  defendant  admitted 
that  the  items  of  plaintiff's  bill  of  particulars  were  correctly  stated  as 
to  their  number  and  date  and  character  of  service,  but  not  as  to  their 
value : 

Hdd,  that  all  the  items  of  the  account,  their  nature  and  value  must  b6 
proved,  and  the  trial  would  involve  the  examination  of  a  long  account 
and  was  referable. 

Heild,  also,  that  the  action  was  one  which  the  county  court  had  power  to 
refer  in  its  discretion,  and  the  order  being  discretionary  the  supreme 
court  cannot  review  it  on  appeal. 

The  decision  of  one  tribunal  resting  in  discretion  are  not  reviewable  by 
another.  This  rule  docs  not  apply  to  a  review  by  the  general  term  of 
this  court  of  the  decisions  of  the  special  term,  they  being  part«  of  the 
same  court.  But  the  county  court  being  an  independent  tribunal,  this 
court  cannot  intcrefcre  with  the  exercise  of  its  discretionary  powers 

Fourth  Department^  General  Term^  October^  1883. 

Before  Smith,  P.  «/.,  Hardin  and  Barkeb,  JJ, 

Appkal  from  an  onler  of  the  the  Monroe  county  court 
deciding  that  the  action  be  referred  for  trial. 

W.  Henry  Davh^  for  appellant. 

T.  On  tlie  2d  day  of  October,  1882,  the  Monroe  county 
court  denied  plaintiflPs  motion  for  a  reference  herein.  It 
was  therefore  error  to  arbitrarily  and    against  defendant's 
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objection  to  take  this  case  from  the  jury  and  send  it  to  a 
referee.  If  there  was  a  long  account  upon  the  part  of  plain- 
tiff, the  admissions  of  defendant,  as  incorporated  in  the  order, 
obviated  any  such  objection.  If  the  court  had  the  power  to 
take  the  case  from  the  jury  with  the  order  of  October  second 
still  in  full  force  and  operation,  the  only  way  it  could  have 
done  so  would  liave  been  by  withdrawing  a  juror.  This  was 
not  done.  The  whole  of  plaintiff's  account  is  in  fact  but  one 
item,  for  defendant  admits  the  account  as  stated,  but  alleges 
the  services  were  worthless,  unskillful,  etc.  It  was  error  for 
the  court  to  decide  that  all  the  items  of  account,  their  nature 
and  value  must  be  proved.  Under  the  order  it  was  only 
necessary  to  prove  their  value  in  gross. 

II.  The  answer  alleges  unskillful  and  fraudulent  conduct 
of  plaintiff.  As  to  the  unskillful  part,  the  allegation  is  pretty 
well  sustained  by  his  own  showing  upon  the  trial  of  this 
case.  It  was  error  for  the  court  to  decide  that  no  difficult 
questions  of  law  would  arise  upon  the  trial.  The  pleadings 
show  otherwise,  and  nothing  was  developed  upon  the  trial  to 
justify  such  a  conclusion.  There  was  only  $367  in  contro- 
versy in  all  the  suits  and  business  with  which  plaintiff  had  to 
do.  Defendant  has  paid  him  $495,  and  he  now  seeks  $425 
more.  This  is  unmeasured  and  exorbitant  pay,  and  all  the 
issues  raised  by  the  pleadings  should  be  submitted  to  a  jury. 

III.  The  action  should  not  have  been  referred  {Martin 
agt.  The  Windsor  Hotel  Co.y  10  Ilun^  304 ;  Felt  agt.  Tifany^ 
11  Hun,  62 ;  Bathgate  agt.  Baskin,  39  iT.  T.  533 ;  Brink 
agt.  Repvblio  Fire  Ins.  Co..  2  Jf.  Y.  S.  C.  {T.  &  61),  550 ; 
Thomas  agt.  Neat^  6  Wend.^  503  ;  Dickinson  agt.  Mitchell^ 
10  Ahb.^  286 ;  JJittenhoefer  agt.  Lewis^  5  Daly^  72 ;  Warning 
agt.  Chamberlain^  14  N.  T.  Weekly  Dig.^  564).  Prior  to  the 
constitution  of  1846,  a  compulsory  reference  of  the  case  sub 
jvdice  could  not  have  been  ordered.  By  section  2  of  article 
1  of  that  instrument,  it  is  provided  that  *'  the  trial  by  jury  in 
all  cases  in  which  it  has  been  heretofore  used,  shall  remain 
inviolate  forever.'^     No  power  has  existed  since  that  time 
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whereby  this  right  ooald  in  any  wise  be  interfered  with 
without  the  consent  of  the  parties.  This,  in  the  language  of 
the  conrt,  is  the  ^^paramoant  law  upon  the  subject,"  and 
which  courts  of  justice  are  ever  vigilant  to  guard  and  maintain. 
The  order  of  reference  should  be  reversed. 

John  TFl  Stebhins^  respondent  in  person. 

Siirrn,  P.  J,  —  The  action  is  brought  to  recover  for  services 
as  an  attorney  and  counselor  at  law.  The  complaint  contains 
a  single  count  alleging  such  services  generally,  and  the  bill 
of  particulars  furnished  by  the  plaintiff  specifies  numerous 
items,  extending  through  a  period  of  four  years,  including 
services  rendered  in  four  separate  suits.  The  answer  admitted 
generally  that  the  plaintiff  performed  services  for  defendant 
^^  during  the  time  and  as  stated  in  the  complaint,"  but  with 
that  exception  denied  the  complaint  and  alleged  payment,  and 
that  the  services  were  performed  negligently. 

The  plaintiff  having  moved  for  a  reference,  the  defendant 
admitted  that  the  items  of  plaintiff's  bill  of  particulars  were 
correctly  stated  as  to  their  number  ard  date  and  character  of 
service,  but  not  as  to  their  value,  and  therefore  the  motion 
was  denied.  Subsequently  the  cause  came  on  for  trial  before 
the  county  court,  and  the  plaintiff  having  proceeded  in  part 
with  his  proof  and  offered  evidence  as  to  value  which  was 
objected  to  by  the  defendant,  the  court  decided  that  all  the 
items  of  the  account,  their  nature  and  value  must  be  proved, 
and  ordered  a  reference.  From  that  order  this  appeal  is 
taken. 

We  think  the  appeal  cannot  be  maintained.  The  action 
was  one  which  the  county  court  had  power  to  refer  in  its 
discretion.  The  numerous  items  of  the  account  were  not  so 
fully  and  distinctly  admitted  as  to  preclude  the  necessity  of 
giving  evidence  of  their  nature  as  well  as  their  value,  as  seema 
to  have  been  demonstrated  by  the  partial  trial  of  the  cause. 
The  facts  warranted  the  conclusion  of  the  court  below,  that 
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the  trial  involved  the  examination  of  a  long  account.  The 
order  being  discretionary  we  cannot  review  it. 

The  decisions  of  one  tribunal  resting  in  discretion,  are  not 
reviewable  by  another  ( Ward  agt.  WUes^  24  ^.  Y.^  635 ; 
Tanner  agt.  Marshy  53  Barb.y  43S).  That  rule  does  not  apply 
to  a  review  by  the  general  term  of  this  court,  of  the  deci- 
sion of  the  special  term,  they  being  parts  of  the  same  court. 
But  the  county  court  being  an  independent  tribunal,  this 
court  cannot  interfere  with  the  exercise  of  its  discretionary 
powers. 

The  learned  counsel  for  the  appellant  cites  cases  in  which 
a  reference  of  an  attorney's  account  has  been  refused.  No 
ease  has  gone  so  far  as  to  deny  the  power  to  refer  in  such  a 
case ;  they  all  rest  upon  circumstances  of  discretion  {Martin 
agt.  The  Windsor  Hotel  Company^  10  Ilun^  304),  or  upon 
the  ground  -  that  the  action  did  not  involve  a  long  account 
{FeU  agt.  Tiffaaiyj  11  id.,  62). 

The  appeal  should  be  dismissed,  with  ten  dollars  costs  and 
disbursements. 

Habdist  and  Babkbb,  JJ.,  concurred. 

So  ordered. 


SUPEEME  COURT. 


Bolton   Hall  et  (d.  agt.  Tse  UNirED  State   Ebfleotob 

Company. 

Attaehment — Sheriff' ifeei^On  vacation  of  an  aUachment  sheriff  not  required 
to  delioer  attached  property  tiil  his  fees  are  pa4d — When  order  directing 
plainUffe  to  pay  shsriff'e  fees  on  vacation  of  an  cUtacJiment  toiU  not  be 
enforced  by  precept  for  contempt — Power  of  court  to  determine  who  ehall 
pay  sheriff"  9  charge»^Oode  of  CivU  Procedure,  sections  14, 13,709, 1241-3236. 

Where  an  attachment  is  vacated,  the  sheriff  will  not  be  required  to  deliver 
the  attached  property  to  the  defendant  until  his  costs,  charges  and 
expenses  are  paid. 

Where,  in  an  order  vacating  an  attachment,  the  plaint LH  is  directed  to 
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pay  the  sherUff's  fees,  such  payment  will  not  be  enforced  by  precept 
against  the  person  as  for  contempt. 
Whether  the  court  can,  upon  motion,  determine  which  of  the  parties  shall 
pay  the  sheriff's  charges,  gumre. 

New  York  ChamherSy  October^  1883. 

Plaintiffs,  upon  commencing  this  action,  obtained  a  war 
rant  of  attachment,  under  which  the  sheriff  of  New  York 
county  attached  a  large  stock  of  gas  fixtures,  machinery,  &c. 
After  long  litigation,  the  attachment  was  vacated,  the  same 
order  taxing  the  sheriff's  fees  and  directing  that  the  same  be 
paid  by  plaintiffs.  The  sheriff's  fees  not  being  paid  by  either 
party,  the  sheriff  refused  to  deliver  the  attached  property  to 
the  defendant  or  its  assignee.  Defendant  moved  for  an  order 
requiring  the  sheriff  to  deliver  the  attached  property  without 
payment  of  his  charges,  and  also  for  a  precept  against  the 
persons  of  the  plaintiffs  to  punish  them  as  for  contempt  )n 
faiHng  to  pay  the  sheriff's  charges,  as  directed  by  the  order. 

Subsequent  to  the  vacation  of  the  attachment,  defendant's 
assignee  commenced  an  action  against  the  sheriff  as  for  a  con- 
version in  refusing  to  deliver  the  attached  property,  and  the 
sheriff  commenced  an  action  against  plaintiffs,  defendant  and 
the  assignee,  to  procure  a  judgment  of  sale  of  the  property  in 
satisfaction  of  his  charges. 

,  Edward  P.   Wilder^  for  defendant  and  motion. 

Chamberlain^  Carter  c&  Hornhlxymer^  for  plaintiffs, 

Charles  F.  McLean^  for  sheriff. 

PoTTEB,  J.  — There  are  two  motions  made  by  the  defendant 
in  this  action ;  one  to  punish  plaintiffs  for  contempt  by  arrest 
and  imprisonment,  under  an  attachment,  for  failure  to  pay 
the  fees  and  charges  of  the  sheriff,  as  fixed  and  allowed  by 
the  order  of  this  court,  June  1,  1883,  upon  an  attachment 
issued  in  this  action ;  and  the  other  to  direct  the  sheriff  to 
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surrender  and  deliver  the  property  of  tUe  defendant  taken 
by  the  sheriff  under  said  attachment. 

I  have  come  to  the  conclaaioH  that  both  motions  should  be 
denied.  The  law  gives  the  sheriff  certain  specified  fees  for 
serving  an  attachment,  and  also  provides  that  the  judge 
issuing  the  attachment  shall  allow  the  sheriff  additional  coin* 
pensation  for  his  services  and  trouble  in  taking  possession 
of  and  preserving  the  property.  The  fees  and  charges  are 
to  be  included  in  the  judgment  in  favor  of  the  party  to 
whom  costs  in  the  action  are  awarded  {Code  of  Civil  Pro,y 
sec.  3256),  and  collected  as  part  of  the  costs  in  the  astion. 
If  the  attachment  remains  in  force  throughout  the  action,  the 
sheriff  will  sell  the  property,  either  under  the  attachment  or 
execution,  and  retain  his  fees  and  charges  out  of  the  proceeds 
of  the  sale. 

If  the  warrant  of  attachment  is  vacated  or  annulled,  or 
discharged,  the  sheriff  is  required  to  deliver  the  property  to 
the  defendant  or  the  person  entitled  thereto,  upon  reasonable 
demand  and  upon  payment  of  all  costs  and  charges  and 
expenses  legally  chargeable  by  the  sheriff  {Code  of  Civil  Pro.y 
sec,  709).  The  fees  and  charges  thus  paid  by  the  defendant 
will  be  included  in  a  judgment  for  costs  in  the  action,  if  he 
be  awarded  costs  of  the  action,  and  be  collected  of  the  plain- 
tiffs upon  the  execution  a£^inst  the  plaintiffs,  or  by  an  action 
ni>on  the  undertaking  given  by  plaintiffs  upon  issuing  the 
attachment;  and  likewise  out  of  the  undertaking  if  the 
defendant  pays  the  sheriff's  fees,  undef  sectioti '  709,  in  case 
the  defendant  is  not  awarded  costs  of  the  action. 

It  seems  to  me  that  this  is  the  scheme  provided  by  the 
Code  for  the  payment  of  the  sheriff's  fees  and  charges  upon 
an  attachment,  and  for  the  reimbursement  of  the  party  paying 
them.  This  scheme  protects  the  sheriff  in  any  event  of  the 
action,  or  of  the  warrant  of  attachment,  and  is  the  only  one 
that  will  suffice  for  that  purpose ;  and  is  an  amendment  and 
improvement  of  the  former  statutes  for  that  reason.  But 
if  this  view  is  not  correct,  I  should  not  be  disposed  to  grant 
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an  order  dinecting.tlie  ekeriff  to  deliver  the  property  attached 
•to  the  defendant  or  hiB  vendee,  for  the  reason  that  an  action 
has  been  r<»Qimenced  bj  him  and  is  still  pending,  to  recover 
the  value  of  tliis  property  of  the  sheriff,  as  for  a  conversion 
of  it  by  Jthe  latter,  in  refusing  to  deliver  it  until  his  fees  and 
charges  were  paid. 

The  .defendant  or  his  Tendee  has  elected  that  mode  of  test- 
ing the  right  of  the  sheriff  to  retain  the  property  until  his 
fees  AXkd  ehai^es  are  paid,  and  I  tliink  it  w<as  the  best  and 
wiseflt  vay  of  determining  that  question  and  am  not  disposed 
to  interfere  with  the  mode  selected  by  him.  This  motion 
should  therefore  be  denied,  with  costs. 

La  regiird  to  the  motion  to  punish  the  plaintiffs  for  con- 
tBsnfik  in  not  paying  the  costs  ordered  to  be  paid  by  plaintiffs 
to  the  defendant  under  the  order  of  June  1,  188S,  I  think 
thcane  is  too  mudi  doubt  in  relation  to  the  law  to  warrant  or 
justify  me  in  signing  an  order  to  arrest  and  imprison  the 
pUndffs.  It  is  a  harsh  and  severe  remedy  sxA  should  not 
be  resorted  to  or  applied,  except  in  a  clear  case.  Sections  14 
^uad  15,  subdivisions  3  and  1241  of  the  Code  of  Civil  Pro- 
4Qedure,  upon  the  ^abject  of  contempts  and  ^arrests  for  the 
Bon-payment  of  money,  leave  the  question  of  tlie  right  to 
issue  a  precept  Against  the  body  in  this  case  loo  uncertain  to 
warrant  or  justify  such  process. 

But  there  is  another  source  of  doubt  in  this  case.  I  am 
iMSFt^atifi^ed.tbat.  the  court  had  the  power  to  make  the  order 
for  non-compliance  with  which  the  party  is  sought  to  be  put 
in  contempt.  It  was  competent  for  the  judge  issuing  the 
attadiment  to  fix  and  allow  the  fees  and  charges  of  the  sheriff 
upon  the  Attachment,  under  section  3307.  I  am  not  satisfied 
that  the  <court  lias  the  power  to  fix  those  fees  and  charges, 
or  that  the  court  has  the  power  to  determine  who  shall  pay 
those  fees  and  charges,  npon  motion  or  by  an  order  or  other- 
wise than  as  pi'escribed  by  the  scheme  of  the  Code  as  above 
lOutaned. 
^^     iiut  another  and  safficient  reason  for  denying  this  motion 
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ifi  to  be  f onnd  in  the  fact  that  the  sheriff  has  commenced  an 
action,  which  is  now  pending,  against  ^  the  plaintiffs  and 
defendant,  and  the  defendant's  vendee,  to  detennine  the 
questions  involved  in  both  motions  as  to  the  liability  of  the 
parties  or  either  of  them  to  paj'^  his  fees  and  charges,  and  in 
what  proportion  and  to  what  extent,  and  whether  he  has  a 
right  to  retain  the  attached  property  nntil  such  fees  and 
charges  are  paid.  These  questions  can  be  much  more  satis- 
factorily determined  by  an  action  than  by  these  motions.  In 
an  action,  all  parties  can  be  heard  and  all  questions  presented 
at  the  same  time,  and  one  judgment  rendered,  embracing  all 
the  questions  in  dispute  between  the  various  parties.  I  there- 
fore deny  the  motion  to  punish  for  contempt,  but  without 
costs,  ^a  the  action  of  the  defendant  was  based  upon  an  order 
of  the  court. 


CITY  COTJET  OF  BROOBXTN. 
Chaklbs  DrrBEBNBB  agt.  Stephen  Kogebs. 

JfegUgsnee — Li<Miiy  of  employers  far  ir^uriee  received  by  emiplaye — Whan 
eantraetar  not  liabU  for  injuriee  reeeited  by  breaking  of  a  plank  upon  a 
eeaffold. 

One  who  licenses  or  emplojs  others  to  go  on  a  lofty  scaffold  is  not  liable 

for  injuries  from  the  breaking  of  a  plank  unless  affirmative  knowledge 

of  its  defects  is  brought  home  to  him. 
The  rule  in  this  state  is  not  that  laid  down  in  the  recent  English  cases 

(ffeawn  agt  Pender;  28  Alb,  L,  «/;,  148,  dbc,). 
Men  loaned  by  a  contractor  to  a  sub-contractor  to  move  planks,  &c.,  as 

reqoired  by  the  sub-contractor,  will  not  be  held  to  be  the  contractor's 

men  in  such  sense  as  to  make  the  contractor  liable. 

Oeneral  Temiy  N'ovember^  1888. 

The  plaintiff  sues  for  $15,000  damages  sustained  in  falling 
some  sixty  feet  from  a  lofty  scaffold.  The  church  furnished 
the  original  scaffold  to  all  the  several  contractors.     Plaintiff 
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was  in  the  employ  of  one  Mulliolland,  a  sub-contractor,  who 
frescoed  the  interior  of  the  dome  ot  the  church.  Sogers  had 
the  contract  of  painting  and  made  a  sub-contract  for  frescoing 
to  Mulho]land.  Kogers  loaned  two  men  to  MulhoUand  to 
move  the  planks  as  required.  A  cross-grained  plank  broke  in 
the  middle  and  precipitated  plaintiff  to  the  floor.  These  two 
men  (as  plaintifPs  testimony  showed)  placed,  all  the  planks  in 
that  quarter  of  the  church,  and  plaintiff  claimed  they  should 
have  detected  and  rejected  the  cross-grained  plank.  The 
frescoing  which  defendant  employed  MulhoUand  to  do  was 
necessarily  to  be  done  on  the  scaffold  in  question. 

A.  Stmts,  for  plaintiff.  The  jury  should  have  passed  on 
the  question  whether  defendant  did  contract  to  furnish  the 
scaffold,  or  else  whether  he  did  not  in  fact,  by  his  men,  place 
these  planks.  Defendant  was  negligent  in  not  testing  the 
planks  and  scaffold  before  sending  his  sub-contractor  upon  it. 
The  negligence  of  defendant's  servants  was  the  negligence  of 
defendant.  Nevertheless,  negligence  of  defendant  was  not 
necessary.  All  who  license,  permit  or  employ  people  to  go 
upon  or  make  use  of  articles  pre-eminently  dangerous,  per  86 
(such  as  lofty  scaffolds,  noxious  jjgisons,  &c.),  are  liable  for 
consequent  injuries.  So  held  in  New  York  and  in  a  recent 
case  like  that  at  bar  in  England  {Heaven  agt.  Pender,  28  Ali. 
L.  e/.,  143;  Cougktry  agt.  Ghhe  IF.  Co.,  56  N.  Y.,  124; 
Thmnas  agt.  Winchester,  6  N.  Y.,  397 ;  Homer  agt.  Nichol- 
son,  56  M.O.,  220;  Miolioels  agt.  Stanton,  3  Hun,  462; 
Laning2Lgt  N.  Y.  C.  E.  H.,  49  iT.  Y,  525). 

"IF.  G.  Peckham,  for  defendant.  The  nonsuit  should  be 
aflirmed.  Heaven  agt.  Pender  is  not  law  in  this  state. 
Privity  of  contract  or  liability  is  not  requisite  as  to  certain 
matters  dangerous  per  se,  such  as  lofty  scaffolds ;  but  some 
afSrmative  negligence  or  notice  is  requisite  in  this  state.  The 
two  men  were :  1st.  Competent  men.  2d.  They  were,  pro 
tempore,  Mnlholland's  men.     That  the  foreman  and  his  assist- 
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ant  were,  neither  of  them,  an  cUter  ergo  of  defendant,  was  a 
matter  of  law  for  the  court  {Hart  agt.  N,  Y,  Floating  Dock^ 
43  Super.  Ct^  466 ;  Henry  agt.  Brady ^  9  Daly^  43 ;  Devlin 
agt.  Smith,  89  N.  F.,  470,  and  25  Run,  207 ;  McMUlin  agt. 
&  jB.  jB.,  20  J?(3tr&.,  454). 

• 

McCuE,  J,  —  The  defendant  who  is  a  painter  entered  into 
a  contract  for  the  painting  and  frescoing  of  a  church  which 
was  being  built.  The  building  committee  of  the  church 
made  contracts  for  the  different  kinds  of  work  necessary  in  the 
erection  of  the  structure,  and  among  others  made  the  contract 
with  the  defendant.  Upon  the  trial  the  defendant  testified  : 
"  The  church  were  to  furnish  me  with  the  scaffold,  they  did 
so  :  furnished  the  entire  scaffold  ;  I  had  nothing  at  all  to  do 
with  it;  I  did  not  furnish  or  lay,  or  order  to  be  laid,  any 
planks  in  the  whole  scaffold."  The  scaffold  was  erected  in 
September,  1882,  and  was  used  by  the  framers,  iron  men, 
lathers,  plasterers,  carpenters  and  finally  by  the  defendant 
who  commenced  work,  viz.,  the  plain  painting  on  the  14th 
day  of  November,  1882.  About  the  1st  day  of  December, 
18S2,  the  defendant  employed  one  Miilholland,  under  a  sub- 
contract to  do  the  fresco  work,  and  Mulholland  employed  the 
plaintiff  to  aid  with  another  in  the  fresco  work,  while  so 
engaged  on  the  sixteenth  day  of  December,  the  plaintiff  fell 
from  the  the  scaffold  and  was  injured.  Mulholland  obtained 
from  the  defendant  the  services  of  two  workmen,  who  had 
been  engaged  under  the  direction  of  the  defendant  in  doing 
tlie  plain  work  of  the  painting.  Mulholland  testified  :  "  I  am 
a  fresco  painter  and  am  in  the  habit  of  taking  sub-contracts 
which  I  did  in  the  case  of  this  church ;  as  to  the  ornamental 
part  of  the  frescoing,  Mr.  Rogers  (the  defendant)  had  no 
control  or  direction  of  my  men.  It  was  not  a  portion  of  my 
contract  that  he  should  furnish  me  two  men,  but  I  requested 
the  loan  of  these  men  in  connection  with  the  contract.  He 
had  to  furnish  me  with  a  scaffold,  and  he  furnished  me  with 
two  men  who  had  some  knowledge  of  scaffolding,  or  I  would 
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not  have  taken  them ;  I  knew  them  to  be  competent.  Mr. 
Rogers  never,  to  my  knowledge,  gave  any  orders  or  directions 
for  tlie  placing  or  replacing,  or  removing  or  setting  of  the 
planks."  It  also  appears  that  these  two  men,  George  and 
Henry,  so  f umislied  by  the  defendant,  were  also  paid  by  him, 
but  they  were  nnder  the  direction  of  Mulholland,  and  it  was 
their  business  nnder  his  directions  to  move  the  planks  from 
one  section  to  another  of  the  scaffold  for  the  fresco  painters 
to  do  their  work.  "  The  fresco  painter  needs  more  scaffold 
than  the  plasterer  does,  and  to  make  the  scaffold  good  and 
secure  and  comfortable,  planks  had  to  be  taken  away  from 
the  other  sections  and  moved  aronnd  there." 

At  the  close  of  the  plaintiff's  case  a  motion  for  a  nonsuit 
was  granted,  the  exceptions  to  be  heard  in  the  first  instance 
at  the  general  term. 

The  facts  thus  referred  to  are  sufficient  to  present  the  ques- 
tions upon  which  it  is  claimed  that  the  defendant  is  liable  for 
the  accident,  and  that  the  plaintiff  had  the  right  to  go  to  the 
jury  on  the  questions  of  negligence. 

The  plaintiff  claims :  1st.  That  the  defendant  was  bound 
to  provide  a  safe  scaffold  for  Mulholland's  men,  and  that  he 
did  not.  2d.  That  the  broken  plank  was  placed  there  by  the 
defendant's  employes,  and  that  it  was  negligence  to  supply 
the  scaffold  in  that  condition  for  Mulholland. 

We  must  bear  in  mind  that  the  gist  of  the  action  is  negli- 
gence. "An  employer  does  not  undertake  absolutely  with  his 
employes  for  the  sufficiency  or  safety  of  the  implements  and 
facilities  furnished  for  their  work,  but  only  for  the  exercise 
of  reasonable  care  in  that  resj^ect,  and  when  injury  from  an 
employe  i^esults  from  a  defect  in  the  implements  funiished, 
knowledge  of  the  defect  must  be  brought  home  to  the 
employer,  or  proof  given  that  he  omitted  the  exercise  of 
proper  care  to  discover  it."  Such  is  the  rule  laid  down  in 
the  case  of  Devlin  agt.  Smith  (89  N.  J".,  476).  Upon  the 
undisputed  facts  of  the  case  and  under  this  rule,  it  seems  to 
us  that  the  case  under  examination  was  properly  disposed  of. 
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The  scaffold  in  use  was  not  coustmcted  by  the  defendant. 
It  was  constructed  by  the  building  committee  of  the  church, 
and  was  used  in  common  by  all  the  workmen  employed  on 
the  different  parts  of  the  general  structure.  But  besides  the 
scaffold  proper  (leaving  out  the  planks)  was  sufficiently  and 
securely  built.  It  had  been  used  continuously  from  its  erec- 
tion with  entire  safety,  and  there  had  been  no  suggestion  even 
that  the  scaffold  was  unsafe,  or  that  its  condition  caused  the 
accident.  Undoubtedly  it  was  tlie  breaking  of  a  loose  plank 
which  precipitated  the  plaintiff. 

If  it  had  appeared  that  the  scaffold  proper  had  been  insuffi- 
ciently secured  or  fastened,  as  in  the  case  of  Devlin  agt.  Smithy 
there  might  have  been  a  question  to  submit  to  the  jury  as  to 
the  negligence  of  the  defendant  in  furnishing  a  defective 
implement  or  structure,  but  such  is  not  the  fact,  and  upon 
this  branch  of  the  case  we  think  the  ruling  of  the  court  at 
trial  term  was  clear  and  correct. 

The  other  question  then  remains,  was  the  use  of  the  broken 
plank  any  evidence  of  the  neglect  of  the  defendant?  We 
think  not.  There  is  no  evidence  going  to  show  that  the 
condition  of  the  plank  was  observed  by  any  of  the  workmen, 
and,  within  the  rule  above  stated,  knowledge  of  the  defect 
should  have  been  brought  to  the  defendant.  There  is  no 
evidence  going  to  show  that  this  particular  plank  was  furnished 
by  the  defendant. 

If  it  should  be  said  that  the  two  workmen  who  were 
furnished  by  the  defendant  to  the  sub-contractor,  laid  and 
changed  from  time  to  time,  as  it  became  necessary,  all  the 
planks,  including  this  particular  one  which  caused  the 
accident,  to  make  a  flooring  for  the  fresco  painters  to  work, 
it  cannot  be  claimed  that  they  were  in  the  defendant's 
employ.  The  evidence  is  clear  that  while  their  wages 
were  advanced  by  the  defendant,  according  to  the  terms 
of  the  sub-contract  between  the  defendant  and  MulhoUand, 
nevertheless,  on  this  day  and  while  doing  this  work,  George 
and   llenry,   the   two   workmen    referred    to,    were    under 
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tlie  direction  of  Mulholland,  and  were  his  workmen  as 
much  as  was  the  plaintiff  himself.  If  they,  or  either  of 
them,  then,  were  careless  or  negligent,  the  result  cannot 
be  charged  to  the  defendant.  It  may  be  regarded  as  an 
instance  of  carelessness  on  the  part  of  a  fellow  workman^ 
but  does  not  involve  the  liability  of  the  defendant  as  an 
employer. 

Without,  therefore,  discussing  this  branch  of  the  case  any 
further,  we  are  of  the  opinion  that,  on  all  the  evidence  in  the 
case,  there  is  no  cause  of  action  and  the  nonsuit  below  should 
be  affirmed  and  judgment  entered  in  favor  of  the  defendant 
against  the  plaintiffs,  with  costs. 

Eetnoldb,  e/.  —  I  concur  in  the  judgment  for  the  defendant. 
Plaintiff  was  not  in  his  employ,  nor  was  there  any  privity  of 
contract  between  them.  Neither  is  the  defendant  liable  upon 
the  doctrine  of  Devlin  agt.  Smith,  He  did  not  build  the 
scaffold,  nor  furnish  any  of  the  materials  used  in  it  or  upon  it. 
The  church  furnished  the  scaffold  to  him  (and  to  the  other 
mechanics)  to  do  his  work.  A  part  of  this  work  he  sub- 
contracted to  Mulholland,  the  plaintiff's  employer,  and  it 
was  tacitly  taken  for  granted  between  them  that  Mulholland 
should  use  the  same  scaffold  which  had  been  furnished  to 
defendant.  He  says  "  he  had  to  furnish  me  with  a  scaffolds" 
and  this  is  explained  on  his  cross-examination  as  follows: 
"  Q.  You  say  Rogers  liad  to  supply  you  with  a  scaffold  ?  A. 
Some  one  had  to  supply  me ;  I  never  supply  scaffolds."  It  does 
not  appear  from  this  or  any  other  testimony  in  the  case  that 
defendant  agreed  with  Mulholland  to  furnish  him  a  scaffold. 
It  was  simply  assumed  that  he  was  to  use  the  one  that  was 
there.  This  does  not  make  the  defendant  responsible  for  its 
soundness. 

I  also  agree  with  the  chief  judge  that  defendant  is  not 
responsible  for  the  acts  of  the  two  men  whom  he  had  lent  to 
Mulholland  to  work  for  him.     But  whether  he  was  or  not  I 
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see  no  evidence  that  either  of  them  was  guilty  of  negligence 
in  the  matter. 

Nonsnit  affirmed. 

Motion  was  made  for  a  reargument  on  the  basis  of  Heaven 
agt.  Pender^  <&c.  (decided  since  the  appeal).  The  motion 
was  denied. 


SUPREME  COURT. 


Peter    Bowe    agt.    The    UxrrED    States    Rbflbotob 

Company  et  al. 

Sheriff's  Uen  for  costs  in  cUtaehmerU  suits —  How  ef^oreed^-  Code  qf  Oinl 

Procedure,  section  700. 

A  sheriff  has  a  lien  for  his  costs,  charges  and  expenses  upon  property 
remaining  in  his  hands  after  vacation  of  the  attachment  under  which 
he  seized  the  same,  and  he  may  sustain  an  action  to  enforce  the  same 
by  a  sale  of  the  property  {HfiU  agt.  U.  8,  BeJUctor  Go.,  ante,  81,  approved^. 

Special  Term^  October^  1883. 

In  May,  1881,  Hall,  NicoU  tfe  Granberry  commenced  an 
action  in  the  supreme  court  against  the  United  States 
Reflector  Company,  at  the  same  time  obtaining  an  attach- 
ment under  which  the  plaintiff,  then  sheriff  of  the  city  and 
county  of  New  York,  attached  a  large  stock  of  gas  fixtures, 
machinery,  &c.  In  May,  1883,  the  attachment  was  vacated 
and  the  sheriff's  fees  taxed  thereon.  The  sheriff  refused  to 
deliver  the  property  to  the  defendant  or  its  assignee  until  his 
charges  were  paid ;  and,  neither  party  paying  them,  he 
brought  suit  against  both  parties  to  the  original  action  and 
the  defendant's  assignee,  alleging  a  lien  upon  the  property 
for  his  costs,  charges  and  expenses,  and  praying  a  sale  in 
satisfaction  thereof,  and  judgment  for  any  deficiency. 

The  reflector  company  demurred  to  the  complaint  upon 
the  grounds  that  the  complaint  did  not  state  facts  sufficient 
Vou  LXVI        6 
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to  constitute  a  cause  of  action,  that  there  was  a  misjoinder  of 
parties  and  a  misjoinder  of  causes  of  action. 

Defendant  Oorbit,  the  reflector  company's  assignee,  also 
demurred  upon  the  first  ground. 

Malcolm  Graha/m,^  for  plaintiff. 

Edward  P.  Wilder^  for  defendant  United  States  Reflector 
Company. 

WUliam  Arrow^mithy  for  defendant  Corbit. 

Van  Vobst,  J.  —  There  must  be  judgment  for  the  plain- 
tiff on  the  demurrer.  Section  709  of  the  Code  of  Civil 
Procedure  recognizes  the  slieriff's  riglit  to  his  costs  and  fees, 
notwithstanding  the  attachment  has  been  set  aside  ;  and  until 
paid,  he  is  not  obliged  to  deliver  the  property  to  the 
defendant.  This  amounts  to  a  lien  in  his  favor  upon  the 
goods  attached  for  the  amount  of  his  fees.  The  action  is 
therefore  proper  to  enforce  his  lien  by  a  sale  of  property,  for 
otherwise  the  expense  of  detaining  it,  together  with  his  fees, 
would  exceed  the  value  of  the  property. 

Justice  PorrER  has  had  the  subject  lately  under  considera- 
tion in  a  controversy  between  these  parties,  and  by  his 
opinion,  a  copy  of  which  has  been  handed  up,  he  expresses 
the  views  substantially  above  mentioned. 

There  must  be  judgment  for  the  plaintiff  on  the  demurrer, 
with  liberty  to  defendants  to  answer  on  payment  of  costs. 
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SUPREME  COUKT. 

In  the  Matter  of  the  Saratoga,  and  Scheneotadt  Bailroab 
Company  agt.  The  Scheneotadt  Stove  Company  and 
others. 

BaOroads  —  Oo7ideinruUi(m  of  land  for  railroad  purposes —  Court  no  power 
to  order  a  depotU  of  the  mm  a^warded  pending  an  appeal. 

When  there  is  no  dispute  as  to  the  parties  entitled  to  receive  the  compen- 
sation awarded  by  a  commission  for  property  sought  to  be  taken,  nor 
disability  to  receive  it,  the  court  has  no  power  to  order  a  deposit  of  the 
sum  awarded,  or  any  part  thereof,  during  an  appeal  to  be  taken  by  the 
railroad  company  from  such  appraisal. 

Albany  Special  Term^  August^  1883. 

Motion  to  confirm  report  of  commissioners  in  proceedings 
to  acquire  title  to  lands  needed  for  railroad  purposes. 

Edwin  Young  and  Henry  Smithy  for  railroad  company. 

8.  W,  Jackaony  for  landowners. 

Westbbook,  J.  —  The  commissioners  appointed  by  the 
court  to  appraise  the  property  needed  by  tlie  Saratoga  and 
Schnectady  Bailroad  Company  have,  by  their  report  now 
presented  for  confirmation,  found  the  value  of  the  property 
sought  to  be  taken  to  be  $43,672.50.  They  further  find  that 
the  Schenectady  Stove  Company  is  the  owner  in  fee  of  such 
property,  subject  only  to  two  mortgages  held  and  owned  by 
the  executors  of  the  last  will  and  testament  of  Lyman  Sanford, 
deceased,  the  amount  due  upon  which  the  report  specifies. 

The  Railway  Company,  being  dissatisfied  with  the  appraisal 
and  being  about  to  appeal  therefrom,  asks  that  a  portion  of 
the  award,  in  and  by  the  order  confirming  it,  be  directed  to 
be  deposited  in  some  designated  depository  pending  the 
tt*)peal.     To  this  the  owner  of  the  property  objects,  and  insists, 
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tliat  as  there  is  no  dispute  as  to  the  persons  entitled  to  receive 
the  money,  nor  any  disability  on  the  part  of  either  to  receive 
it,  no  order  for  confirmation  of  the  report  should  be  made 
containing  a  provision  which  shall  prevent  such  persons,  or 
any  of  them,  from  immediately  obtaining  the  sum  awarded. 

The  question  thus  presented  is,  has  the  court  power  to 
confirm  the  award  of  the  commissioners,  and  to  direct  the 
deposit  of  the  money  found  by  the  commissioners  to  be  the 
value  of  the  property  sought  to  be  acquired,  or  any  part 
thereof,  pending  an  appeal,  when  there  is  no  dispute  in  regard 
to  the  parties,  or  persons  entitled  to  receive  it? 

By  the  seventeenth  section  of  the  general  railroad  act  {chap, 
140  of  Laws  of  1850)  it  is  provided  that  in  the  order  of  con- 
firmation of  the  report  of  the  commissioners,  the  court  "  shall 
also  direct  to  whom  the  money  is  to  be  paid,  or  in  what  bank 
and  in  what  manner  it  shall  be  deposited  by  the  company." 

The  nineteenth  section  of  the  same  act  provides :  ''  If  there 
are  adverse  and  conflicting  claimants  to  the  money,  or  any 
part  of  it,  to  be  paid  as  compensation  for  the  real  estate  taken, 
the  court  may  direct  the  money  to  be  paid  into  the  said  court 
by  the  company,  and  may  determine  who  is  entitled  to  the 
same,  and  direct  to  whom  the  same  shall  be  paid  ;  and  may, 
in  its  discretion,  order  a  reference  to  ascertain  the  facts  on 
which  such  determination  and  order  are  to  be  made." 

The  eighteenth  section  of  the  act  requires  "  a  certified 
copy  "  of  the  order  of  confirmation  to  be  "  recorded  at  full 
length  in  the  clerk's  office  of  the  county  in  which  the  land 
described  in  it  is  situated,"  and  declares,  "  thereupon,  and  on 
the  payment  or  deposit  by  the  company  of  the  money  to  be 
paid  as  compensation  for  the  land,  and  for  costs,  expenses  and 
counsel  fees,  as  aforesaid  atid  as  directed  by  said  order,  the 
company  shall  be  entitled  to  enter  upon,  take  possession  of, 
and  use  the  said  land  for  the  purposes  of  its  incorporation 
during  the  continuance  of  its  corporate  existence,  by  virtue 
of  this  or  any  other  act ;  and  all  persons  yho  have  been  made 
parties  to  the  proceedings  sljall  be  divested  and  barred  of  all 
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ri^lit,  estate,  and  interest  in  snch  real  estate  daring  the  corporate 
existence  of  the  company  as  aforesaid." 

Provision  is  farther  made  in  such  eighteenth  section  for  an 
appeal,  in  which  the  court  shall  have  power  to  order  a  new 
appraisal,  which,  when  made,  ^^  shall  be  final  and  conclusive 
on  all  the  parties  interested."  If  by  such  second  appraisal 
the  amount  awarded  shall  be  increased,  such  increase  ''shall 
be  a  lien  on  the  laud  appraised,  and  shall  be  paid  by  the  com- 
pany to  the  parties  entitled  to  the  same,  or  shall  be  deposited 
in  the  bank,  as  the  court  shall  direct."  If,  however,  the 
amount  awart^ed  by  the  first  report  shall  be  reduced  on  the 
new  appraisal,  the  amount  of  such  reduction  ''shall  be 
refunded  to  the  company  by  the  party  to  whom  the  same 
may  have  been  paid,  and  judgment  therefor  may  be  rendered 
by  the  court  on  the  filing  of  the  second  report,  against  the 
party  liable  to  pay  the  same." 

The  counsel  for  the  railroad  company  contend  that  section 
17  (quoted  above)  expressly  confers  upon  the  court  the  power 
to  order  the  deposit,  because  it  provides  that  the  order  of  con- 
firmation shall  "  direct  to  whom  the  money  is  to  be  paid,  or 
in  what  bank,  and  in  what  manner  it  shall  be  deposited  by 
the  company."  The  counsel  for  the  owners  of  the  land,  on 
the  other  hand,  insists  that  this  section  shall  be  read  in  con- 
nection with  section  19,  and  that  such  power  to  order  the 
deposit  only  exists  when  there  is  a  dispute  as  to  the  parties 
who  are  entitled  to  receive  the  money,  and  that  in  this  case 
the  deposit  should  not  be  directed,  as  there  is  no  question 
whatever  concerning  the  individuals  entitled  to  receive  the 
payment. 

If  the  provisions  of  section  18  (also  hereinbefore  stated), 
which  give  to  the  corporation  initiating  the  proceedings  the 
right  of  occupancy  of  the  land  upon  the  recoinling  of  the  cer- 
tified copy  order  of  confirmation,  and  "  the  payment  or  deposit 
by  the  company  of  the  sums  to  be  paid  as  compensation  for 
the  land,"  are.  considered,  it  will  be  seen  that  the  effect  of  the 
order,  if  made  in  the  form  asked  by  the  railroad  company, 
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will  be  to  give  and  award  to  the  railroad  company  the  posses- 
sion of  the  land  witliout  making  compensation  to  the  owner. 
This  cannot  be  done  without  a  violation  of  the  constitution  of 
the  state,  which  expressly  declares  (art.  1,  eeo.  7) :  "  When 
private  property  shall  be  taken  for  any  public  use  the  compenr 
satian  to  he  inade  therefor^  when  such  compensation  is  not 
made  by  the  state,  shall  be  ascertained  by  a  jury,  or  by  not 
less  than  three  commissioners  appointed  by  a  court  of  record, 
as  shall  be  prescribed  by  law." 

This  provision  assumes  that  the  right  to  take  tlie  property 
shall  only  exist  when  a  "compensation"  is  '^made  therefor" 
at  the  time  of  such  taking,  for  the  ascertainment  of  the  amount 
of  which  provision  is  also  made.  This  is,  perhaps,  made  more 
clear  by  giving  to  the  word  "when"  one  of  Webster's  defini-. 
tions,  which  is,  "at  the  time  that,"  and  substituting  such 
delinition  in  the  reading  for  it  so  as  to  read  thus :  "At  the  time 
that  private  property  shall  be  taken  for  any  public  use  the  com- 
pensation to  be  made  therefor  *  *  *  shall  be  ascertained 
by  a  jury,  or  by  not  less  than  three  commissioners,  as  shall  be 
prescribed  by  law."  A  slight  transposition  of  the  words  makes 
the  thought  still  more  manifest.  The  compensation  to  be  made 
for  private  property  at  the  time  that  it  shall  be  taken  for 
public  use  shall  be  ascertained,  &c.  This  view  of  the  con- 
stitution is  not  at  all  impaired  by  the  concession  that  in  cases 
where  there  is  a  dispute  as  to  who  is  entitled  to  the  award, 
the  court  may  order  a  deposit  of  the  money,  and  that  the  title 
given  by  the  statute  will  in  all  such  cases  vest  in  the  applicant 
before  actual  payment,  for  this  is  upon  the  principle,  well 
stated  by  the  superior  court  of  the  city  of  New  York,  through 
Jones,  J.,  in  Strong  agt.  The  New  York  Hiibher  Company 
(1  Sweeny,  78,  87),  "  that  if  certain  and  ample  provision  be 
made  by  law,  so  that  the  owner  can  coerce  payment  of  the 
compensation  adjusted  and  awarded  to  him,  through  the 
judicial  tribunals  or  otherwise,  without  any  unreasonable  or 
unnecessary  delay,  the  constitutional  requirement  for  the 
making  of  just  compensation  is  sufficiently  satisfied."    It  is 
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also  true  9  however,  aB  the  learned  judge  further  says,  that  as 
^^  this  is  substituting  means  for  enforcing  payment  in  place  of 
actual  payment,  before  such  means  can  operate  as  a  substitute 
they  must  become  perfected  and  ripened  so  as  to  vest  in  the 
owner  a  present  right  of  enforcement."  It  is  needless  to  argue 
that  the  order  prepared  by  the  railroad  company  does  not 
give  to  "  the  owner  a  present  right  of  enforcement "  of  pay- 
ment of  the  sum  awarded,  but  it  would,  if  the  order  had  any 
validity,  give  to  the  petitioner  the  immediate  right  of  occu- 
pancy of  the  property  sought  to  be  condemned,  while  the 
owner  would  be  pursuing  the  purchase-price  through  the 
tedious  machinery  of  courts. 

The  Matter  of  the  New  York  Central  and  Hudson  River 
RaiVroad  Company  (60  N.  Z.,  116),  sustains  tlie  view  of  the 
constitution  just  taken.  In  that  proceeding  the  right  of  the 
railroad  company  to  the  possession  of  the  property  was  given 
upon  the  deposit  of  the  money  awarded,  and  the  order  of 
deposit  was  sustained  because  of  conflicting  claims  upon  the 
fund  deposited.  If  the  deposit  of  the  money  was  sufficient  to 
transfer  the  title  to  the  land,  the  decision  of  the  court  would 
have  been  upon  that  ground,  and  the  fact  that  the  answer  to 
the  constitutional  objection  was  found  only  in  such  dispute  in 
regard  to  the  title  to  the  fund,  is  clear  evidence  that  our 
court  of  last  resort  saw  no  other. 

This  same  question  has  also  arisen  in  New  Jersey  and  was 
decided  in  Redman  agt.  The  PhUadeLphia^  Marlton  and 
Medford  Railroad  Company  (33  If.  J.  Eq.  R.,  165).  The 
lef^islature  had  passed  an  act  giving  corporations  seeking  to 
condemn  property  the  right  to  appropriate  such  property, 
when  it  had  been  duly  appraised  pending  an  appeal,  on 
paying  the  money  into  court.  The  constitution  of  the  state 
prohibited  the  taking  by  '^  individuals  or  private  associations  " 
of  "  private  property  for  public  use  without  just  compensation 
first  made  to  the  owners."  A  provision  not  essentially  differ- 
ent from  ours,  which,  as  has  already  been  stated,  provides 
for  its  taking  upon  a  ^^  compensation  to  be  made  therefor," 
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"  when,"  that  is  to  say,"  at  tlie  time  that "  such  "  private  prop- 
erty shall  be  taken  for  public  use."  The  vice-chancellor,  under 
the  circumstances  menti6ned,  enjoined  the  company  from  enter- 
ing upon  the  lands  appraised  and  constructing  its  road  thereon. 

As,  then,  the  construction  claimed  for  the  general  rail- 
road act  of  the  state  by  the  railroad  company,  would 
render  the  act  unconstitutional,  such  construction  cannot 
be  adopted  and  that  claimed  by  the  owner  of  the  property 
must  be  sustained.  Sections  17  and  19  must  be  read  together, 
and  the  result  is  the  conclusion,  that  the  order  for  the  deposit 
of  money  can  only  be  made  when  there  is  a  dispute  as  to  the 
persons  entitled  to  receive  it  or  a  disability  to  accept  it.  But 
in  a  case  like  the  present,  where  the  title  to  the  money  is  clear 
and  undisputed  and  the  party  is  fully  competent  to  accept  and 
receive  it,  the  order  of  confirmation  must  direct  its  payment 
or  tender,  at  least,  to  the  parties  clearly  entitled  to  it.  This 
view  of  the  intention  of  the  act  is  strengthened  by  other  pro- 
visions of  section  19  hereinbefore  given;  those  which  require, 
when  the  second  appraisal  reduces  the  amount  awarded  by  the 
first,  the  party  to  whom  the  amount  of  the  first  award  may 
have  been  paid  to  refund  to  the  company  the  amount  of  the 
reduction,  and  which  authorize  the  court  on  the  filing  of  the 
second  report  to  render  a  judgment  against  the  party  liable  to 
pay  the  same  for  the  sum  to  be  refunded.  Very  clearly  these 
provisions  assume  the  necessity  of  payment,  or  a  tender,  pend- 
ing an  appeal ;  and  the  omission  of  any  provasipn  for  a  deposit 
for  the  security  of  the  owners  of  the  property  pending  an 
appeal,  or  for  the  return  of  any  deposit,  when  the  valuation 
is  reduced,  is  equally  significant  of  legislative  intent. 

It  was  said  upon  the  argument  of  this  motion,  that  the 
company  had  a  vital  interest  in  obtaining  a  good  title  to  the 
property  sought  to  be  acquired,  and  if  the  order  in  the  form 
proposed  by  it  would  not  transfer  such  title,  the  company 
would  be  the  only  sufferer.  However  plausible  this  view  may 
seem,  it  is  clearly  unsound.  Injury  is  always  done  by  the 
entry  of  an  illegal  order.     The  order  in  the  form  proposed 
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would  attempt,  at  least,  to  transfer  property  ia  a  mode  for- 
bidden by  the  constitution,  and  such  an  attempt  clearly  concerns 
the  court,  which  is  asked  to  make  it,  even  though  its  provisions 
would  be  nugatory.  Holding  the  views  expressed  in  this 
opinion,  the  order  in  the  form  asked  for  by  the  railroad  com- 
pany must  be  refused  for  two  reasons :  1st.  It  would  be  an 
attempted  violation  of  the  constitution  of  the  State ;  and  2d. 
It  would  not  be  in  accordance  with  the  provisions  of  the 
railroad  act  itself. 

It  is  proper  to  add,  that  while  entertaining  the  views  which 
have  been  given,  the  court  feels  that  the  railroad  company,  if 
it  is  willing  to  forego  the  obtainment  of  possession  of  tlie 
property  pending  its  appeal,  should  have  an  opportunity  to 
review  the  assessment.  Au  order  will  therefore  be  made,  if 
the  company  so  desires,  saspending  the  operation  of  the  order 
confirming  the  report  of  the  commissioners  during  the  pen- 
dency of  such  appeaL 
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BicHABD  Pakooast  and  another  agt.  TiEns  Ahbbioan  Hsatino 
AND  Power  Company,  Impleaded,  &c. 

Oomjptamt — JBnfflckncy  €f-^  Demurrer — Chattd  mortgage  ^-Effect  cf 

nonr-fiUng, 

Where  a  complaint  prays  only  for  an*  injunction  against  a  defendant  dis- 
posing of  its  property,  that  property  being  in  the  hands  of  a  receiver, 
it  cannot  be  sustained. 

The  non-ftiing  of  a  chattel  mortgage  does-  not  render  it  invalid  as  between 
the  mortgagor  and  mortgagee. 

Special  Ternij  October^  1883. 

Daniel  S.  JSemeeny  for  plaintifEs. 

C  B.  Alexavder  and  Alexander  c6  ffreeny  for  defendants. 
Vol.  LXVI        7 
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On  demurrer  on  behalf  of  the  American  Heatmg  and  Power 
Company. 

The  complaint  briefly  stated  was  as  follows :  That  in  Octo- 
ber, 1881,  this  defendant  mortgaged  its  property  in  trust  to 
the  Farmers'  ZiOan  and  Trust  Company,  and  tliat  the  mort- 
gage is  recorded  and  that  supplementary  mortgages  have  been 
given,  and  that  the  plaintiffs  are  partners  and  that  they  are 
judgment  creditoi'S  of  this  defendant ;  that  an  execution  has 
been  issued,  and  is  now  outstanding  and  in  the  hands  of  the 
sheriff ;  that  none  of  the  mortgages  have  been  filed  as  chattel 
mortgages ;  that  a  large  part  of  the  property  consists  of  chat- 
tels, patents  and  the  like,  as  well  as  on  real  estate ;  that  suits 
have  been  begun  to  foreclose  these  mortgages ;  that  a  receiver 
has  been  appointed  in  the  suit  who  has  qualified. 

The  prayer  was  for  an  injunction  against  defendant  to  pre* 
vent  the  disposal  of  its  property. 

The  defendant  demurred  on  the  ground  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

Labbbmobe,  «/*.  —  It  appears  by  the  complaint  that  on  May 
12,  1883,  when  plaintiffs  recovei'ed  their  judgment,  the  prop- 
erty in  dispute  was  in  the  possession  of  a  receiver  appointed 
at  the  instance  of  the  mortgagee.  As  between  the  parties  to 
it,  the  mortgage  was  not  invalid  {Jones  agt.  Graham^  77  N. 
F.,  628). 

The  only  relief  asked  for  against  the  demurrant  is  that  it 
may  be  enjoined  from  doing  what  has  already  been  done  under 
the  sanction  of  the  court. 

The  complaint  fails  to  show  a  valid  cause  of  action  against 
the  company,  and  the  demurrer  should  be  sustained,  with 
leave  to  plaintiffs  to  amend  on  payment  of  costs. 
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In  the  Matter  of  Thb  Attosney-Genebal  agt.  The  Conti- 
nental Life  Insubanoe  Company. 

JDepoiiHan  to  be  tued  on  a  motion — Ordor  for,  how  and  by  whom  may  be 
obtained —  Code  of  OinSL  Proeedure,  section  885 — Meaning  of  the  word 
"party,"  a»  ueed  in  this  eeetion. 

In  an  action  instituted  by  tl  e  attorney-general  to  dissolTe  a  life  insur- 
ance company,  the  holder  of  a  policy  in  or  a  creditor  of  the  corporation 
who  has  not  intervened  in  the  action  should  not  be  granted  an  order 
for  the  examination  of  a  person  as  a  witness  to  be  used  upon  a  motion 
under  section  885,  Code  of  Civil  Procedure. 

iT.  Y.  ChamierSy  JVovemierj  1888. 

This  is  a  motion  to  vacate  an  order  for  the  examination  of 
Lnther  W.  Frost,  as  a  witness,  and  to  obtain  his  deposition 
to  be  used  npon  a  motion  under  section  885,  Code  of  Civil 
Procedure. 

C.  E.  Mushmorej  for  motion. 
271  F.  Averilly  opposed. 

PoTTEB,  J,  —  The  grounds  of  the  motion  are  that  the 
person  procuring  the  order  and  in  whose  behalf  the  depo- 
sition is  to  be  used  is  not  a  party  to  the  action  in  which  the 
order  is  granted,  or  if  he  is,  then  by  the  same  reasoning  the 
person  to  be  examined  is  a  party  to  the  action.  Said  section 
provides  that  ^'  where  a  party  intends  to  make  or  appose  a 
motion  in  a  court  of  record  *  *  and  it  is  necessary  for 
him  to  have  the  affidavit  or  deposition  of  a  person  not  a  party 
to  use  upon  the  motion  *  *  the  court  or  judge  authorized 
to  make  an  order  in  the  cause  may  in  its  or  his  discretion  make 
an  order  appointing  a  referee  to  take  the  deposition  of  that 
person."  The  residue  of  the  section  consists  of  the  essentials 
of  the  affidavit  to  obtain  such  order,  and  of  the  practice 
under  it 
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The  object  of  the  motion,  as  appears  from  the  petition 
npon  which  the  order  to  take  the  deposition  was  obtained, 
is  to  set  aside  an  order  made  in  the  above  entitled  action 
directing  the  receiver  of  the  defendant  therein  to  compro- 
mise and  discontinue  two  actions  brought  by  him,  as  receiver, 
against  said  Frost  in  this  court,  to  recover  of  him  certain 
moneys  alleged  lo  belong  to  the  defendant  herein,  and  to  set 
aside  certain  conveyances  of  premises  alleged  to  have  been 
purchased  by  said  Frost  with  the  moneys  of  the  defendant, 
and  the  incumbrances  upon  said  premises.  The  application 
for  this  order  to  compromise  and  discontinue  was  made,  and 
the  order  granting  permission  to  do  so  was  entitled  in  and 
entered  in  this  the  above  entitled  action.  It  does  not  appear 
from  any  of  the  papers  before  me  upon  this  motion  that 
either  said  application  for  the  order  to  compromise  and  dis- 
continue or  that  the  order  granting  leave  to  do  so  was  either 
entitled  or  entered  in  the  action  brought  by  the  receiver 
against  said  Frost. 

The  petitioner  shows  that  he  was  a  holder  of  a  policy  of 
insurance  in  his  own  right,  issued  by  the  defendant,  and  that 
his  object  is  to  set  aside  the  compromise  and  the  order  per- 
mitting the  compromise  for  the  fraud  of  said  Frost.  Assum- 
ing the*  facts  to  be  as  stated  in  his  petition,  and  that  the  depo- 
sition of  said  Frost,  if  obtained,  would  establish  those  facts, 
it  would  be  manifest  justice  to  the  public  generally  and  to 
the  holders  of  policies  in  the  defendant's  company  that  the 
order  to  compromise  and  the  compromise  under  it  should  be 
set  aside.  But  that  is  not  the  question  upon  this  motion,  at 
least  if  the  first  instance. 

The  first  question  here  is  whether  the  means  which  have 
been  taken  for  that  end  are  regular  and  legal.  I  think  it  is 
plain  —  too  plain  to  admit  of  discussion  —  that  the  word 
"party,"  as  used  in  section  886,  Code  of  Civil  Procedure, 
means  a  party  to  the  action,  and  means  the  same  when  used 
to  designate  the  person  on  whose  behalf  the  examination  is 
to  be  had  as  when  used  to  designate  the  person  to  bo  exam- 
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ined.  The  order  is  to  be  granted  by  a  judge  or  court  compe- 
tent to  make  an  order  in  the  cause.  The  person  applying  for 
the  order  to  examine  must  be  a  party  to'  that  cause,  and  the 
person  to  be  examined  under  the  order  must  not  be.  If  the 
person  to  be  examined  is  a  party  to  the  cause,  his  deposition 
can  be  obtained  under  other  provisions  of  the  Code,  and  if 
tlie  person  desiring  the  deposition  is  not  a  party  to  the  cause, 
either  by  the  requirements  of  the  Code  or  by  leave  of  the 
court,  he  is  not  presumed  to  have  any  standing  in  the  court  or 
any  rights  to  be  affected  by  the  action.  The  name  of  the 
petitioner  nowhere  appears  in  the  action,  and  was  not  a  neces- 
sary or  proper  party  to  the  action.  The  action  was  instituted 
by  the  attorney-general  to  dissolve  the  corporation  named 
the  Continental  Life  Insurance  Company. 

I  think  it  quite,  if  not  entirely,  fundamental  that  a  stock- 
holder in  a  corporation  is  not  a  party  to  an  action  because  the 
corporation  is  a  party.  Hence  the  necessity  and  frequent 
occasion  of  stockholders  to  apply  to  the  court  in  which  an 
action  is  pending  between  a  corporation,  of  which  they  are 
stockholders,  and  other  parties,  for  leave  to  intervene  and 
become  parties  to  the  action.  If  stockholders  in  a  corporar 
tion  are  not  parties  by  reason  of  the  corporation  being  a  party, 
then,  clearly,  holders  of  policies  in  and  creditors  of  the  cor- 
poration which  is  a  party  to  an  action  are  not  parties  to  an 
action  because  the  corporation  is.  Stockholders,  policyhold- 
ers and  creditors,  as  a  general  rule,  are  represented  by  the 
corporation,  and,  after  its  dissolution,  by  the  receiver  {J^vans 
agt..  Gouge^  69  N,  J^.,  164 ;  Brewster  agt.  Ilatch^  10  Ahh  N. 

a,  400). 

I  see  by  the  application  and  by  the  order  granting  leave  to 
compromise,  that  there  were  several  policyholders  who  had 
intervened  and  were  represented  by  counsel  respectively  upon 
that  application,  but  the  petitioner  had  not  intervened  and  was 
not,  therefore,  in  that  sense  a  party  to  this  action  in  any  way. 

The  motion  to  vacate  the  order  must  therefore  be  granted^ 
with  ten  dollars  costs  of  motion. 
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SUPREME  COURT. 

Benjamin  0.  Wetmobb,  as  executor,  &c.,  agt.  Mart  A. 

Peck  and  others. 

Will—0(mttrueii(mof. 

Where  a  testator  devised  to  his  wife  his  homestead,  "  with  the  appurte- 
nances, containing  about  fourteen  and  one-half  acres  of  upland,  exclusive 
of  the  water  grant,"  the  words  quoted  is  a  general  description  of  the 
quantity  of  the  upland,  not  taking  into  account  the  extent  of  the  water 
grant,  which  was  appurtenant  to  it,  and  the  latter  was  not  intended  to 
be  excluded. 

Where,  at  the  time  of  the  execution  of  the  will,  the  premises  devised  to 
the  wife  were  unincumbered,  and  the  testator  afterward  executed  a 
mortgage  creating  a  lien  upon  the  property,  the  widow  must  take  the 
lands  subject  to  the  mortgage. 

Where  the  testator  made  a  gift  to  his  wife  of  $50,000,  in  such  securities 
left  by  him  as  she  might  select,  if  the  securities  out  of  which  the  legatee 
may  select  are  inadequate,  the  residue  must  be  made  up  by  the  general 
assets  of  the  estate,  and  the  bequest  is  entitled  to  draw  interest  from  the 
dea^h  of  the  testator. 

Where  a  gift  is  made  of  an  equal  share  of  a  certain  sum  to  each  of  several 
beneficiaries,  *'  or  to  their  respective  heirs,"  and  one  of  the  beneficiaries 
dies  in  the  testator's  lifetime,  leaving  children,  the  share  of  such 
deceased  person  does  not  lapse,  but  goes  to  his  children. 

Where  a  devise  of  the  residue  of  the  estate  is  made  to  the  widow  for  life 
in  one  clause,  and  in  the  following  clause  such  residue  is  directed  to 
be  divided  into  five  equal  shares,  and  given  a  share  each  to  five  benefi- 
ciaries named,  "or  to  their  respective  heirs,"  in  the  event  that  either 
legatee  died  in  the  lifetime  of  the  testator,  his  or  her  heirs  take  the  share 
of  the  person  so  dying. 

A  lapsed  legacy,  not  being  in  terms  excluded  therefrom,  goes  into  the 
residuary,  the  income  of  which  goes  to  the  widow  for  life. 

The  executors  being,  in  addition  to  a  power  of  sale  of  the  testator*s  real 
estate,  invested  with  authority  to  lease  and  to  mortgage  it,  and  to  invest 
and  reinvest  the  estate  in  such  securities  as  they  may  deem  proper  ; 
they  are  also  trustees,  and  as  such  are  invested  by  implication  with  the 
legal  title  during  the  life  of  the  widow,  and  the  provisions  stated  con- 
stitute an  equitable  conversion  of  the  realty  into  personalty,  with  the 
exception  of  the  specific  devise  to  the  wife. 

Though  the  legacies  are  made  a  charge  upon  the  real  estate,  such  charge 
does  not  affect  the  homestead  devised  to  the  wife  ;  and  the  power  and 
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authority  to  sell  is  paramount  to  the  charge  of  the  legacieSi  and  the  lien 
in  favor  of  the  legatees  will  attach  to  the  proceeds  of  the  sale. 

Special  Term^  May^  1882. 

B.  E.  McCafferty^  for  plaintiff. 

Nash  i&  Kyngaford^  for  defendant  Mary  A.  Peck  and  others. 

E.  L.  Fancher^  for  defendant  Thompson  and  another. 

W.  c&  S.  W.  FvUertonj  for  defendants  Georgia  A.  Clark 
and  others. 

Van  Voest,  J. —  This  action  is  broufijht  by  the  executors 
thereof,  for  the  construction  of  the  last  will  and  testament  of 
George  H.  Peck,  deceased.  The  will  bears  date  the  12th  day 
of  August,  1872.     The  testator  died  November  1,  1879. 

The  portions  of  the  will  in  respect  to  which  questions  have 
arisen,  will  be  considered  in  the  order  in  which  they  are  pre- 
sented in  the  complaint. 

By  the  first  clause  oE  his  will  the  testator,  in  addition  to 
gifts  of  personal  property  made  to  her,  devises  to  his  wife  his 
homestead  whereon  he  resided,  "  with  the  appurtenances,  con- 
taining about  fourteen  and  a-half  aci*es  of  upland,  exclusive  of 
the  water  grant." 

The  question  which  is  made  in  respect  to  this  devise  is 
whether  the  widow  is  entitled  to  the  upland  only,  or  also  to 
the  water  grant  and  land  under  water,  appurtenant  to  and 
adjoining  the  same  ? 

There  can  be  no  reasonable  doubt  but  the  water  grant, 
which  proceeds  from  the  state,  by  such  gjjant  became  annexed 
to  the  adjoining  land  of  the  grantee.  These  grants  convey 
rights  and  privileges  of  a  nature  inferior  to  the  fee  of  the 
upland,  and  are  properly  within  the  term  appurtenances 
(Gerard's  TiUe'to  Real  Estate^  p,  715). 

I  do  not  think  the  testator  meant  to  exclude  this  grant  from 
the  operation  of  the  devise,  and  I  apprehend  that  the  words 


56  NEW  YORK  PRACTICE  REPORTS. 

Wetmore  agt.  Peck. 

"fourteen  and  a  half  acres  of  upland,  exclusive  of  the  water 
grant,"  is  a  general  description  of  the  quantity  of  the  upland, 
not  taking  into  account  the  extent  of  the  water  grant  which 
was  appurtenant  to  it.  This  grant  is  therefore  included  within 
the  devise  to  the  widow. 

At  the  time  of  the  execution  of  the  will  by  the  testator,  the 
land  and  premises  devised  to  his  wife  were  unincumbered  by 
mortgage,  but  afterwards,  and  on  the  Ist  day  of  February, 
1875,  the  testator  executed  a  mortgage  for  $20,000,  creating  a 
lien  and  incumbrance  to  that  amount  upon  this  property,  and 
the  question  presented  is,  whether  the  burden  of  paying  this 
mortgage  rests  upon  the  devisee  or  upon  the  executors  —  or 
in  other  words,  whether  the  land  is  to  be  taken  free  of  incum- 
brances, as  it  existed  at  the  date  of  the  will  ? 

There  are  cases  which  hold  that  the  execution  by  the  testa* 
tor  of  a  mortgage  upon  lands  unincilmbered  at  the  date  of  his 
will  revokes  in  equity  the  will  jyro  tanto  {Redjield  on  WillSy 
vol,  1,J9.  342;  Jarman  on  WiUsy  vol.  l,p.  151). 

But  the  provisions  of  the  Revised  Statutes  have  settled  the 
law  of  this  state  upon  that  subject  (2  Jiev.  Stat,  65,  sec.  46), 

It  is  declared,  in  substance  by  the  statute,  that  a  charge  or 
incumbrance  upon  real  property,  for  the  purpose  of  securing 
money,  shall  not  be  deemed  a  revocation  of  any  will  relating 
to  the  same  estate  previously  executed,  but  that  the  devise  shall 
pass  and  take  effect  subject  to  such  charge  or  incumbrance. 

And  it  is  also  in  substance  further  provided  (1  Hev.  Statj 
749,  sec.  4)  that  whenever  any  real  estate  subject  to  a  mort- 
gage executed  by  any  testator  shall  pass  to  a  devisee,  such 
devisee  shall  satisfy  and  discharge  such  mortgage  out  of  his 
own  property  without  resorting  to  the  executor  of  his  ancestor, 
unless  there  be  an  express  direction  in  the  will  that  such  mort- 
gage shall  be  otherwise  paid. 

A  testator,  for  reasons  satisfactory  to  himself,  may,  after  the 
execution  of  his  will,  impress  land  which  he  has  devised  with 
the  lien  of  a  mortgage.  He  may  in  this  way,  rather  than  by 
a  new  testamentary  direction,  approximate  to  an  equalization 
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of  interests  created  by  his  will,  although  the  moneys  which  he 
should  in  this  way  realize,  shall  be  used  for  the  purpose  of 
improving  or  appreciating  the  value  of  other  portions  of  his 
estate. 

As  the  will  was  executed  before  the  mortgage  it  could  not 
provide  for  its  payment  by  his  executors,  but  if  that  had  been 
intended  by  the  testator,  the  end  could  have  been  readily 
attained  by  a  codicil  thereto.  There  is,  therefore,  no  testa- 
mentary direction  that  the  executors  should  pay  the  mortgage, 
or  that  the  devisee  should  be  relieved  of  its  burden.  She 
must,  therefore,  take  the  land  subject  to  the  mortgage,  and 
must  pay  the  same  out  of  her  own  funds  if  she  would  have  it 
discharged. 

By  the  second  clause  of  his  will  the  testator  gave  to  his 
wife  the  sum  of  $50,000,  in  such  securities  left  by  him  as  she 
might  select.  In  the  case  of  Colgate  agt.  Smith  —  lately 
before  me  and  decided  in  April,  1880  —  a  provision  in  sub- 
stance similar  to  this  bequest  was  contained  in  the  testator's 
will.  In  that  case  I  held,  as  I  shall  now  decide,  that  the  gift 
is  not  a  specific  one  of  securities,  but  of  money.  The  gift 
here  is  of  4:he  sum  of  $50,000,  to  be  satisfied  out  of  the  securi- 
ties left  by  the  testator,  if  suflScient,  for  the  purpose  ;  but  if 
these  securities,  out  of  which  the  legatee  may  select,  are  inade- 
quate, the  residue  must  be  made  up  by  the  general  assets  of 
the  estate.  ^ 

This  legacy  may  be  called  demonstrative,  as  in  a  general 
way  it  points  out  property  from  which  it  may  be  satisfied ; 
but  the  term  "  securities "  is  vague  and  indefinite,  and  the 
fact  that  what  in  a  loose  way  are  called  securities  should  by 
the  executors  be  called  insuflScient  to  satisfy  this  bequest, 
should  not  abridge  the  amount  of  the  gift  which  should  be 
realized  by  the  widow  to  its  full  extent. 

This  bequest  is  entitled  to  draw  interest  from  the  death 
of  the  testator  {Endera  agt.  EnderSy  2.  Barb,,  367 ;  Hepburn 
agt.  Hepburn  J  2  Brad.^  74 ;  Parhinson  agt.  Pa/rkinson^  Id.<^ 
77 ;  Williamson  agt.  WiUiamsonj  6  Paige,  278). 
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By  the  fourth  clause  of  his  will  the  testator  gave  to  his 
niece,  Laura  E.  Van  Vranken,  wife  of  G.  Van  Vranken,  the 
sum  of  $20,000,  to  be  paid  for  her  sole  and  separate  use. 
But  tlie  legatee  having  died  before  the  death  of  the  t.estatory 
this  legacy  lapses,  and  falls  into  the  residuaiy  estate  of  tlie 
testator,  and  passes  under  the  clause  of  the  will  which  dis- 
poses of  the  residuum,  of  which  something  will  be  hereafter 
said,  when  that  clause  comes  to  be  treated*  {Jackson  agt. 
Westerveltj  61  ^ow,  P.  jB.,  and  cases  there  cited). 

By  the  fifth  clause  of  his  will  the  testator  bequeathed  to 
Howard  W.  Coates,  a  nephew  of  his  wife,  the  sum  of  $1,000 
per  annum,  to  be  paid  to  him  in  equal  quarter  yearly 
payments.  This  provision  being  intended,  as  the  testator 
declared,  for  the  support  of  his  wife's  nephew,  should  be 
computed  from  the  death  of  the  testator  {Redfield  on  &iir.y 
687 ;  Brown  agt.  Knapp^  79  N,  T.^  136 ;  Booth  agt.  Annner- 
man,  4  Brad.^  129).  A  sum  snflicient  to  yield  the  amount  of 
this  annuity  must  be  raised  from  the  personal  estate  and  invested. 

By  the  sixth  clause  of  his  will  the  testator  gave  the  sum 
of  $10,000  to  be  divided  into  three  equal  shares,  one  of  said 
shares  was  to  be  paid  to  the  surviving  children  of  the  testa- 
tor's deceased  niece  Delia  La  Forge,  another  of  said  shares 
was  to  be  paid  to  Benjamin  W.  Peck,  and  the  other  of  said 
shares  was  to  bo  paid  to  Cornelia  Seeley,  *•  or  to  their  respec- 
tive heirs." 

Benjamin  W.  Peck,  one  of  the  legatees,  died  in  the  life- 
time of  the  testator,  leaving  him  surviving  three  children,  and 
the  question  is  presented,  as  to  whether  the  share  of  Benjamin 
"W.  Peck  lapses,  or  goes  to  his  children  ?  and  the  decision 
of  that  question  depends  upon  whether  or  not  the  closing 
words  of  this  bequest,  "  or  to  their  respective  heirs,"  are  words 
of  limitation  only. 

The  word  "  or  "  standing  in  the  same  relation  to  the  context 
80  it  does  in  this  instance,  has  been  sometimes  in  construc- 
tion changed  into  ^^  and."  A  lapse  in  such  instance  was  the 
consequence. 
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Snt  as  is  stated  in  1  Jarman  on  WittSy  516  {Biglow's  ed.j 
1881)  :  "  The  strong  tendency  of  the  modern  cases  certainly 
is  to  consider  the  word  "  or "  as  introducing  a  substituted 
gift,  in  the  event  of  the  first  legatee  dying  in  the  testator's 
lifetime  —  in  other  words,  as  inserted  in  prospect  of  and  with 
a  view  to  gnard  against  a  lapse.''  And  this  learned  author 
cites  several  cases  in  support  of  this  conclusion  (2  Redfield 
on  the  LoAjo  of  WiUsj  166  ;  Dayton  on  Surrogates^  third  ed, ; 
WiUiama  on  Ecra.^  1088, 1091). 

Contrasting  the  language  of  this  bequest,  especially  its 
closing  words,  which  are  given  above,  with  the  form  in  which 
other  bequests  are  made,  I  am  persuaded  that  the  testator 
used  the  word  "  or  "  in  this  connection,  not  inadvertently,  but 
with  design,  and  with  the  intention  of  preventing  a  lapse  in 
the  event  that  either  of  the  legatees  should  die  in  his  lifetime 
leaving  issue.  And  the  construction  which  is  given  to  the 
bequest  is  that  the  children  of  Delia  La  Forge,  who  were  in 
being  at  the  death  of  the  testator,  take,  share  and  share  alike, 
one-third  of  this  sum  of  ten  thousand  dollars ;  that  the  chil- 
dren of  Benjamin  W.  Peck  take,  share  and  share  alike, 
another  third,  and  tliat  Cornelia  S.  Seely  takes  the  remaining 
third. 

By  the  eighth  clause  of  the  will  the  testator  devises  and 
bequeaths  to  his  wife  the  use  and  income  of  all  the  rest, 
residue  and  remainder  of  his  estate,-  real  and  personal  whatso- 
ever, for  her  own  use  and  benefit  during  her  natural  life ; 
and  the  ninth  clause  provides  that,  upon  the  decease  of  his 
wife,  the  testator  devises  and  bequeaths  all  the  rest,  residue 
and  remainder  of  his  estate  then  remaining  to  be  divided  into 
five  equal  shares ;  one  of  said  shares  is  given  to  the  testator's 
niece,  Laura  E.  Van  Vranken,  another  of  such  shares  is  given 
to  Agnes  E.  Thompson,  another  of  such  shares  is  given  to 
Cornelia  S.  Seely,  another  of  such  shares  is  given  to  Benja- 
min W.  Peck,  and  the  other  of  such  shares  is  given  to  Mary 
C.  P.  Coates,  "  or  to  their  respective  heirs." 

Upon  reflection  I  have  come  to  the  conclusion  that  these 
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two  clauses,  the  latter  of  which  directly  follows  the  other,  and 
which  relate  to  the  residuary  estate  and  its  disposition,  during 
the  life  of  the  testator's  wife,  and  subsequently  thereto,  may 
be  read  together  and  without  violence  as  one  clause.  The 
subject  and  its  disposition  is  clearly  one. 

The  lapsed  legacy  of  twenty  thousand  dollars,  above  men- 
tioned, is  disposed  of  by  the  gifts  of  the  residuary  estate. 
"A  residuary  gift  of  personal  estate  carries  not  only  every- 
thing not  in  terms  disposed  of,  but  everything  that  in  the 
event  turns,  out  not  to  be  well  disposed  of.  A  presumption 
arises  for  the  residuary  legatee  against  every  one  except  the 
particular  legatee,  for  a  testator  is  supposed  to  give  away 
his  personalty  from  the  former  only  for  the  sake  of  the  latter  " 
(1  Jarman  on  Wills  [Bigelow^a  ed.y  1881],  761,  762 ;  Hawkiii^a 
on  WiUsj  40 ;  JETing  agt.  Strong^  9  Paige,  94 ;  Banks  agt. 
Phelan,  4  Barb.,  80.) 

The  lapsed  legacy,  therefore,  must  constitute  a  portion  of 
the  residuum,  the  interest  or  income  from  which,  during  the 
life  of  the  widow,  should  be  paid  to  her,  and  the  principal 
Bum,  after  her  death,  should  be  divided  among  those  pei*sons 
to  whom  the  residuary  estate  is  given. 

The  testator  could,  by  appropriate  words,  have  limited  the 
operation  of  the  residuary  clause,  and  might  doubtless  have 
excluded  lapsed  or  void  legacies  therefrom^  but  that  he  has 
not  done  {Betta  agt.  BeUs,  4  Abh.  N.  67.,  418,  420.)  The 
conclusion  reached  is  not  in  conflict  with  Kerr  agt.  Dougherty 
(79  iV.  T,y  330).  In  that  case  the  gift  to  his  wife  by  the  tes- 
tator, in  the  fifteenth  clause  of  his  will,  was  of  the  income  of 
all  his  estate  after  the  '^  legacies  are  paid,"  and  that  clause 
was  considered  in  connection  with  the  eighteenth,  the  residu- 
ary clause,  in  determining  what  was  disposed  of  by  the  latter. 
The  conclusion  reached  in  that  case  was  that  the  void  legacies 
were  outside  the  operation  of  the  residuary  clause,  and  that 
they  were  not  disposed  of  by  the  will.  But  it  does  not  seem 
to  me  that  there  is  anything  in  the  will  which  takes  this  ease 
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out  of  the  general  rale,  that  lapsed  legacies  drop  into  and  are 
disposed  of  by  the  residuary  clause. 

The  legatees  of  the  residuum  do  not  take  as  a  class ;  one- 
fifth  18  given  to  each,  "  or  to  their  respective  heirs,"  and  in 
the  event  that  either  legatee  had  died  during  the  lifetime  of 
the  testator,  for  the  reasons  above  stated  with  regard  to  the 
bequest  contained  in  the  sixth  clause,  his  or  her  heirs  take 
the  share  of  the  person  so  dying.  I  am  of  the  opinion  that 
by  the  terms  of  the  will,  notably  the  tenth  clause,  the  execu- 
tors are  invested  with  more  than  a  power  in  respect  to  the 
sale  and  disposition  of  the  testator's  real  estate.  For  in  addi- 
tion to  a  power  to  sell,  they  are  invested  with  an  authority 
and  a  right  to  lease  and  to  mortgage  any  of  the  real  estate 
when  necessary,  and  to  invest  and  reinvest  the  estate  in  such 
securities  as  they  may  deem  suitable  and  proper,  and  to  alter 
and  change  such  investments  from  time  to  time,  as  occasion 
may  require.  To  meet  all  these  exigencies  and  demands  the 
executors  are  trustees,  and  as  such  are  invested  by  implication 
with  the  legal  title  for  the  purposes  of  the  will  during  the 
life  of  the  widow  {Tobias  agt.  Ketchum^  32  N,  JT.,  319). 
And  under  the  authority  of  Tobias  agt.  Ketchum^  and  the 
other  cases  there  cited,  the  provisions  made  in  favor  of  the 
widow  must  be  considered  to  have  been  made  in  lieu  of 
dower.  As  a  claim  of  dower  would  so  interfere  with  and  is 
flo  repugnant  to  the  provisions  of  the  will,  it  cannot  be 
enjoyed  in  addition  to  the  testamentary  gifts  in  the  widow's 
favor  {La  Fevre  agt.  Toole^  84  N.  T".,  95).  The  provisions 
of  the  will  with  respect  to  the  power  and  authority  of  the 
executors  in  disposing  of  the  real  estate,  constitute  an  equit- 
able conversion  of  the  realty  into  personalty,  with  the 
exception  of  the  premises  specifically  devised  to  the  wife  of 
the  testator  in  the  first  paragraph  of  his  will. 

All  legacies  which  the  executors  are  charged  to  pay,  are 
expressly  made  a  charge  upon  the  testator's  real  estate,  but 
such  charge  does  not  aSect  the  homestead  distinctly  given  to 
his  wife,  and  the  lien  of  the  legacies  must  of  necessity,  as  the 
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provisions  of  the  will  are  held  to  be  in  lieu  of  dower,  bo 
limited  to  the  remaining  real  estate  of  the  testator.  To 
satisfy  the  legacies  in  full,  and  in  order  to  meet  the  other 
demands  of  the  will  in  respect  to  an  equal  division  among 
the  legatees  of  the  residuary  estate,  an  actual  conversion 
into  money  will  be  needed,  and  that,  under  the  power 
and  duty  conferred,  works  an  equitable  conversion  {Power 
agt.  Casaidyy  16  Ilun,  294,  300 ;  8.  C,  7  'N.  T.,  602).  The 
power  and  authority  to  sell  is,  however,  paramount  to  the 
charge  of  the  legacies,  and  the  lien  in  favor  of  the  legatees 
will  attach  to  the  proceeds  of  the  sale,  and  should,  if  neces- 
sary, be  satisfied  thereout. 

The  above  is  an  exposition  of  all  the  questions  raised  upon 
the  hearing,  and  by  the  briefs  of  the  counsel  engaged,  and 
judgment  is  ordered  in  pursuance  of  the  above  conclusion. 


N.  Y.  CITY  COTJET. 

Adolph  Grtjnberg,  plaintiff  and  respondent,  agt.  Bernard 
Blumenlahl,  defendant  and  appellant. 

PracUee  —  Ifew  trial — Appeal—When  right  to  appeal  is  toadved  hy  party 
entering  upon  a  new  trial  granted  by  the  trial  judge — Need  of  procuring 
aetay. 

It  is  a  settled  rule  of  practice  that  if  a  party  proceeds  under  an  order,  or 
accepts  any  benefit  thereunder,  it  is  a  waiver  on  his  part  of  the  right 
of  appeal ;  and  if  after  taking  an  appeal  he  proceeds  under  the  order 
appealed  from,  or  accepts  any  benefit  thereunder,  he  in  like  manner 
waives  his  appeal. 

Where  the  defendant  obtains  a  verdict  and  the  trial  judge  awards  a  new 
trial  upon  his  minutes,  the  defendant  by  entering  upon  the  new  trial 
and  accepting  the  chances  of  succeeding  thereat  waives  his  right  to 
appeal  from  the  order. 

The  remedy  of  the  defendant  in  such  a  case  was  to  have  procured  a  stay 
of  proceedings  pending  an  appeal  from  the  order  in  question. 

General  Temiy  November  J.883« 
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Appsal  from  an  order  granting  a  new  trial. 
Adoljph  Cohen^  for  appellant. 
Leo  BanibergeTy  for  respondent. 

MgAdam,  J,  —  It  is  a  settled  rule  of  practice  that  if  a  party 
proceeds  under  an  order,  or  accepts  any  benefit  thereunder,  it 
is  a  waiver  on  his  part  of  the  right  of  appeal ;  and  if  after 
taking  an  appeal  he  proceeds  under  the  order  appealed  from, 
or  accepts  any  benefit  thereunder,  he  in  like  manner  waives 
his  appeal.  In  other  words,  he  must  be  consistent  and  stand 
by  the  position  he  elects  to  take.  He  must  rely  upon  his 
appeal  or  abandon  his  right  to  it  and  act  under  the  order 
He  cannot  do  both.  He  is  not  permitted  to  test  the  accuracy 
of  the  order  by  appeal,  and  at  the  same  time  accept  any  benefit 
which  the  order  confers.  If  he  seeks  by  appeal  to  reverse 
the  order  of  the  court,  he  must,  in  case  he  succeeds,  leave  the 
adverse  party  in  the  same  position  he  was  when  the  order 
appealed  from  was  made ;  and  if  by  any  afSrmative  act  of  hi& 
the  position  of  the  adverse  party  has,  as  in  this  case,  been 
changed,  he  cannot  insist  upon  an  appeal  from  the  order  pre- 
viously made  {See  Brady  agt.  DonneUy^  1  N.  JT.,  126 ;  Nclble 
agt.  PrescoUj  4  JE  D.  Smithy  139 ;  UhadeU  agt.  Root,  3  Ahb. 
Pr.y  149 ;  Clark  agt.  Meiggs,  10  Boew.^  337 ;  Radway  agt. 
OraJiamy  4  AVb.  Pr.,  468;  Lapton  agt.  Jetoett^  19  id,^  320; 
Lewis  agt.  Irvmg  Ins.  Co.^  Id,,  140,  note;  Marvin  agt. 
Marvin,  11  Ahb.  [iT.  S.],  97 ;  Platz  agt.  City  of  Cohoee,  8 
Al^.  N.  C,  892). 

It  appears  by  the  appeal  book  that  this  action  was  twice 
tried.  The  jury  upon  the  first  trial  found  for  the  defendant 
and  the  presiding  judge,  on  motion  of  the  plaiutifF,  ordered  a 
new  trial  upon  the  minutes.  The  defendant  instead  of  obtain- 
ing a  stay  pending  an  appeal  from  this  order  pi*oceeded  to  the 
new  trial,  which  the  order  appealed  from  awarded,  and  by 
this  act  accepted  the  chances  of  succeeding  thereat,  and  by  so 
doing  waived  the  appeal  from  said  order.    If  tlie  new  trial 
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had  resulted  favorably  to  the  defendant  he  coald  not,  under 
the  circumstances,  have  prosecuted  his  appeal  from  the  order 
which  awarded  it ;  and  the  fact  that  the  new  trial  resulted  in  a 
verdict  for  the  plaintiff  does  not  change  the  legal  effect  of  his 
act.  It  follows,  therefore,  that  the  appeal  from  said  order 
must  be  dismissed,  with  costs. 
Shea,  C.  J.,  concurs. 


SUPREME  COURT. 


In  the  Matter  of  Jambs  H.  Bailbt,  Receiver,  &c.y  of  the 
Pelham  akd  Pobtohesteb  Railroad  Cohpant. 

AUomei^s  lien  for  costs  —  HigTU  of  cUtomeyfor  raUrond  company  to  cost* 
upon  a  judgment,  although  the  company  became  insolvent  pending  the  action, 
the  costs  having  been  paid  to  receiver  after  notice  of  attorney's  lien — Barty 
paying  such  costs  to  receiver  defter  notice  not  protected  from  execution. 

Where  the  attorney  of  a  railroad  company  had  a  lien  for  his  costs  upon 
a  judgment  for  the  company,  and  the  company,  pending  the  action, 
became  insolvent,  the  company's  receiver  has  no  title,  legal  or  equitable, 
to  such  costs;  and  if  the  other  party  to  the  action,  after  notice  of  the 
attorney's  lien,  pay  the  judgment  to  the  receiver,  he  is  not  thereby 
protected  from  execution  issued  on  such  judgment. 

iT.  Y.  Chamhersj  October^  1883. 
William  E.  WalTdey^  for  petitioner, 
Harwood  R,  Pool^  for  respondent. 

Potter,  J.  —  This  is  a  motion,  upon  petition,  that  Joseph 
Pool  show  cause  why  the  sheriff  should  not  return  an  execu- 
tion issued  to  him  by  said  Pool,  as  attorney  for  the  above 
railroad  company,  as  satisfied,  when  the  sherifi^s  fees  thereon 
are  paid,  and  why  the  petitioner  should  not  be  allowed  tx) 
retain  the  sums  that  he  has  received  upon  the  judgment  (being 
the  full  amount  thereof)  on  which  said  execution  was  issued. 

From  the  papers  presented  by  the  petition  of  the  receiver, 
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and  the  affidavits,  it  appears  that  one  Qildersleeve  brought 
an  action  against  the  Pelham  and  Portchester  Railroad  Com- 
pany,  and  Mr.  Pool  was  employed  by  the  defendant  to  defend 
Baid  action,  and  did  so  suecessf  ally ;  the  resalt  being  that  said 
company  recovered  a  judgment  against  the  plaintiff  in  the 
action  for  the  costs  for  the  services  which  Mr,  Pool  rendered 
in  the  action,  ana  his  disbnrsements  in  behalf  of  the  company. 

During  the  pendency  of  the  action  and  before  the  trial 
thereof,  or  the  recovery  of  said  judgment,  the  company  was 
declared  insolvent,  and  the  petitioner  was  appointed  its 
receiver. 

The  judgment  for  costs  and  disbursements  was  entered  up 
by  Mr.  Pool  on  the  9th  day  of  June,  1883,  and  upon  the  14th 
day  of  June  following,  said  Pool  gave  notice,  in  writing,  to 
the  plaintiff's  attorney  in  the  action  in  which  the  judgment 
was  recovered,  that  he  had  a  lien  upon  said  judgment  for  his 
costs  therein,  and  that  tlie  amount  of  said  judgment  be  paid 
to  him,  and  on  the  26th  day  of  June  issued  an  execution  upon 
aaid  judgment  to  the  Sheriff  to  collect  the  same.  Nevertheless 
the  plaintiff  in  said  action  paid  the  amount  of  said  judgment 
to  said  receiver,  who  now  asks  the  court  by  said  petition  to  bo 
allowed  to  withhold  the  same  from  said  Pool,  and  that  the 
Sheriff  be  directed  to  return  said  execution  upon  being  paid 
his  fees. 

The  receiver  takes  the  position  that  he  has  a  right  to  said 
costs  by  virtue  of  his  appointment  as  receiver,  superior  even 
to  the  right  of  the  attorney  who  rendered  the  services  and 
advanced  the  money  for  which  the  judgment  for  costs  was 
rendered.  The  receiver,  in  order  to  make  his  right  to  said 
costs  appear  more  unqualified  and  absolute,  sets  forth  in  his 
petition  that  he  had  no  contract  or  understanding  with  said 
Fool  during  the  pendency  of  said  action,  or  at  any  other  time. 
By  this,  I  suppose,  is  meant  that  he  did  not,  as  receiver, 
recognize  said  action,  or  Mr.  Pool  as  his  attorney  in  conduct- 
ing the  same,  and  so  Mr.  Pool  can  have  no  claim,  legal  or 
equitable,  against  the  receiver  for  his  services.  If  that  is  so, 
Vol.  LXVI        9 
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it  can  only  go  to  intensify  the  absence  of  any  equity  in  the 
claim  that  the  receiver  now  makes,  to  have  said  costs  at  the 
expense  of  the  person  who  earned  them.  There  are  some 
other  notable  features  in  the  transactions  of  the  receiver  and 
other  parties  in  this  matter,  but,  as  they  ai*e  of  no  importance 
in  the  view  1  entertain  of  the  question  presented,  I  refrain 
from  alluding  to  them  particularly.  * 

The  attorney  of  the  railroad  company  had  a  lien  for  his 
costs  against  the  company,  and  the  company,  if  not  dissolved, 
could  not  deprive  the  attorney  of  them,  or  receive  them  of  the 
other  party  to  the  action  who  was  adjudged  to  pay  them  after 
notice  of  the  attorney's  lieu  to  the  deprivation  of  the  attorney 
who  recovered  them.  No  notice  or  other  step  was  necessary 
upon  the  part  of  the  attorney  to  create  his  lien.  His  right  to 
those  costs  was  substantial  and  absolute,  after  notice.  The 
courts  always  have  protected  the  attorney's  lien  for  costs  in  a 
judgment  upon  motion  to  set  off  reciprocal  judgments  between 
the  parties  to  the  action  in  which  such  judgments  were  recov- 
ered, whether  for  costs  and  damages  or  either. 

I  have  failed  to  perceive  any  title  to  the  costs  in  question, 
legal  or  equitable,  that  the  receiver  can  maintain.  We  have  seea 
the  railroad  company  itself,  if  still  in  existence,  could  not,  as 
against  its  attorney,  hold  these  costs.  Certainly  the  receiver 
of  a  dead  corporation  can  have  no  better  right  than  the  corpo- 
ration would  have,  if  alive.  The  receiver  takes  the  same  title 
the  corporation  had  in  its  lifetime,  and  takes  by  transfer. 
When  the  corporation  ceased  to  be,  there  was  no  judgment  in 
its  favor  against  Gildersleeve,  who  brought  his  action  against 
it ;  no  right  to  any  costs  had  been  established  or  adjudged  in 
fsvvor  of  the  corporation  when  it  ceased  or  made  a  transfer  of 
its  assets  to  the  receiver.  This  was  never  an  asset  of  the  cor- 
poration. It  was  the  judgment  that  was  rendered  after  its 
dissolution  that  created  these  costs.  Where  and  how  did  the 
receiver  become  the  owner  of  this  judgment  for  costs  or 
become  entitled  to  receive  these  costs,  especially  as  against  Mr. 
Pool,  the  attorney  ? 
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This  motion  must  be  denied,  with  ten  dollars  costs,  to  be 
paid  by  the  receiver ;  and  as  he  is  before  the  court  by  petition, 
asking  to  have  his  right  to  the  costs  he  has  received  estab- 
lished, I  think  it  proper  and  competent  for  the  court,  in 
disposing  of  this  matter,  to  order  the  receiver  to  pay  the  costs 
he  has  received,  with  the  interest  thereon  from  the  time  he 
received  the  same,  to  Joseph  Pool,  esq.,  the  attorney  of  the 
railroa4  company,  upon  service  upon  the  receiver  of  a  copy 
of  the  order  to  be  entered  herein ;  and  further,  that  the  stay 
of  the  sheriff  from  collecting  the  said  execution  be  vacated 
and  the  sheriff  be  allowed  to  proceed  thereunder  and  collect 
his  fees  upon  the  amount  of  the  judgment  and  interest. 


SUPEEME  COUET. 


Thb  People  €x  rd.  Gbobob  Bueoess  agt.  Joseph  H.  Bislet 

as  sheriff  of  Ulster  county. 

CfrinUnal  law — Bight  of  prisoner  to  me  counsel  htfore  indictment. 

The  provision  of  the  constitution  of  New  York  {art  1  see,  6),  which 
declares  that  "  in  any  trial  in  any  court  whatever,  the  party  accused 
shall  be  entitled  to  appear  and  defend  in  person  and  with  counsel," 
gives  to  a  prisoner  every  privilege  which  will  make  the  presence  of 
counsel  upon  the  trial  a  valuable  right,  and  this  must  include  a  private 
hiterview  with  his  counsel  prior  to  the  trial. 

Ulster  Special  Terrn^  Se^temher^  1883. 

Motion  for  a  mandamus  to  compel  the  sheriff  of  Ulster 
county  to  allow  the  relator  a  private  interview  with  his  counseL 

William  D.  BrinnieTy  for  prisoner  and  motion. 

il.  T*  Clearwater^  district  attorney^  opposed. 

Westbbook,  J. — The  relator,  George  Burgess,  lias  T)eeii 
committed  by  a  magistrate  of  the  county  of  Ulster  in  default 
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of  bail  to  await  the  action  of  the  gi-and  jury  upon  a  charge  of 
burglary.  The  court  of  oyer  and  terminer  to  be  held  in  and 
for  the  county  of  Ulster,  at  which  the  case  will  be  presented 
for  the  action  of  the  grand  jury,  convenes  on  the  nineteenth 
day  of  November  next. 

The  slieriff  of  Ulster  county,  in  whose  custody  as  the  keeper 
of  the  common  jail  the  relator  is,  acting  in  good  faith  and 
under  advice  which  he  believes  to  be  correct,  refuses  to  his 
counsel  William  D.  Brinnier  a  private  interview  with  him. 
The  relator  asks  for  an  order  allowing  such  an  interview. 

The  constitution  of  the  state  {art  1,  sec.  6)  provides  that, 
"  in  any  trial,  in  any  court  whatever,  the  party  accused  shall 
be  allowed  to  appear  and  defend  in  person  and  with  couubel, 
afi  in  civil  actions." 

In  People  ex  rel.  Garling  agt.  Van  Allen  et  al.  (55  N.  IT.j 
31),  the  provision  of  the  constitution  just  quoted  was  held 
applicable  to  a  court-martial. 

Perhaps  the  literal  letter  of  the  constitutional  provision 
would  be  complied  with  by  allowing  to  the  accused  the  bene- 
fit of  counsel  upon  the  "  trial,"  but  such  a  construction  would 
illustrate  the  truth  of  that  part  of  the  old  legal  maxim  which 
declares :  "  The  letter  killeth,"  and  disregard  its  conclusion, 
"  while  the  spirit  giveth  life."  Undoubtedly  the  clause  of  the 
constitution  under  consideration  was  adopted  to  secure  to  the 
accused  person  all  the  benefits  which  could  flow  from  the 
lemployment  of  counsel  to  conduct  his  defense ;  and  to  give 
bim  those  it  is  essential  that  he  should  be  allowed  to  consult 
with  his  counsel  not  only  during  the  actual  trial,  but  prior 
tkereto,  in  order  to  prepare  for  his  defense.  Where  a  right 
is  conferred  by  law,  everything  necessary  for  its  protection  is 
also  conferred,  although  not  directly  provided  for.  The  privi- 
lege of  the  presence  of  counsel  upon  the  trial  would  be  a  poor 
concession  to  the  accused  if  the  right  of  consultation  with  such 
counsel  prior  to  the  trial  was  denied.  To  give  life  and  effect, 
therefore,  to  the  provision  of  the  constitution  under  considera- 
tion, it  must  be  held  to  confer  upon  the  relator  every  privi- 
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lege  which  will  make  the  presence  of  conngel  upon  the  trial  a 
valuable  right,  and  this  must  include  a  private  interview  with 
his  counsel  prior  to  the  trial. 

It  is  said,  however,  that  there  is  no  indictment  as  yet  against 
the  relator,  and  that,  therefore,  the  constitutional  provision 
does  not  apply.  This  is  also,  it  seems  to  me,  a  narrow  inter- 
pretation of  the  fundamental  law.  The  relator  is  in  jail  and 
adjudged  probably  guilty  of  a  grave  crime.  He  has  rights 
even  before  indictment.  He  may  claim,  perhaps,  that  his 
detention  is  illegal ;  that  the  evidence  taken  before  the  magis- 
trate was  insufficient,  and  may  desire,  through  counsel,  to 
obtain  a  writ  of  habeas  oorjms,  or  some  other  process  to 
inquire  into  the  legality  of  his  imprisonment.  He  needs  for 
all  this  counsel  competent  to  advise,  and  a  private  interview 
for  consultation.  Is  he  to  be  deprived  of  this  because  the 
letter  of  the  fundamental  law  does  not  give  it  ?  Or  shall  the 
spirit  which  procured  the  adoption  of  the  provision  be  invoked 
to  give  it  life  ?  What  was  that  spirit  1  Manifestly  it  was  a 
recognition  of  the  great  doctrine  that,  ^^  with  us  it  is  a  univer- 
sal principle  of  constitutional  law,  that  the  prisoner  shall  be 
allowed  a  defense  by  counsel"  {Cooley^s  Const,  Lim,^  335.) 

No  good  reason  can  be  assigned  why  the  word  trials  occur- 
ring in  the  constitution,  should  be  construed  to  mean  the  final 
inquiry  upon  the  accusation  only,  and  not  any  and  every  step 
which  may  be  taken  to  inquire  into  the  imprisonment.  It 
should,  to  give  force  and  effect  to  the  spirit  which  prompted 
it,  be  so  construed  as  to  give  to  every  one  accused  of  or 
arrested  for  crime  the  benefit  of  counsel  at  every  step  and 
stage  of  the  proceeding. 

This  construction  is  demanded  by  every  consideration  of 
humanity^  and  the  enlightened  views  of  personal  rights  result- 
ing from  christian  civilization. 

Whilst  holding  these  views,  no  censure  is  imposed  either 
upon  the  sheriff  or  district  attorney.  They  have  both  acted 
in  good  faith  and  with  due  regard  for  the  public  interests, 
their  cai'e  and  vigilance  having  been  aroused  by  what  they 
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deemed  to  be  suspicious  conduct  on  the  part  of  the  prisoner. 
The  time  of  the  convening  of  the  grand  jury  is,  however,  now 
80  near  that  the  request  of  the  prisoner  for  a  private  interview 
with  his  counsel  should  be  granted.  .  The  sheriff  may,  of 
course,  take  proper  precautions  to  see  that  no  instrument  of 
escape  shall  be  conveyed  to  the.  prisoner,  and  may,  also,  if  he 
has  good  reason  to  suppose  that  the  consultation  with  the  pris- 
oner will  be  used  for  an  improper  purpose,  apply  to  the  court 
for  further  instructions.  Upon  the  facts  now  before  me,  no 
reason  sufficient  to  prevent  an  interview  by  the  counsel 
employed  with  the  relator  is  shown,  and  the  private  consulta- 
tion asked  for  must  be  allowed. 


SUPREME  COURT. 


The  Pbople  of  the  State  of  New  York,  respondents,  agt. 

Michael  MoTahenet,  appellant. 

Oritninal  law — Priioner  indicted  for  grand  larceny  may  be  convicted  ofpeUt 
larceny  —  Prieoner  may  be  sentenced  to  imprieonment  for  one  year  for 
petit  larceny  —  Penal  Code,  eecUone  t,  15, 5'^8,  580,  581, 582,  635,  719,  726, 
651  —  Code  of  Criminal  Procedure,  aedione  56,  444,  446. 

JWhere  a  prisoner  has  beea  indicted  for  grand  larceny,  and  is  on  trial 
before  a  jury  in  the  court  of  oyer  and  terminer,  or  of  the  sessions, 

'   they  have  the  power  to  find  a  veidict  of  petit  larceny. 

Petit  larceny  is  a  misdemeanor,  and  is  punishable  under  section  15  of  the 
Penal  Code  by  imprisonment  in  the  penitentiary  or  a  county  Jail  for 
not  more  than  one  year,  or  by  a  fine  of  not  more  than  $600,  or  both. 

Third  Departmentj  General  Term^  September y  1883. 

Before  Leabned,  P.  e/".,  Boardman  and  Bockes,  J  J. 

An  appeal  from  the  judgment  of  the  Ulster  sessions,  sen. 
tencing  the  appellant  to  imprisonment  at  hard  labor  in  the 
Albany  penitentiary  for  the  term  of  one  year  upon  conviction 
of  petit  larceny  by  verdict  of  a  jury. 
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The  defendant  was  indicted  at  the  Ulster  sessions  in  June, 
1883,  for  grand  larceny  in  the  first  degree.  He  was  tried  at 
the  same  term  and  convicted  of  petit  larceny.  His  coiinsel. 
moved  for  his  discharge  npon  the  ground  that  the  court  had 
no  jurisdiction  to  pronounce  sentence.  The  motion  was 
denied,  and  the  defendant  was  sentenced  to  imprisonment 
at  hard  labor  in  the  Albany  penitentiary  for  one  year. 

William  Lounshery^  for  appellant.  1st.  The  jury  had  no 
jurisdiction  or  power  to  convict,  nor  the  court  to  sentence 
the  defendant  for  petit  larceny  {Code  of  CHm.  Pro.  sec.  56 ; 
Comaford  agt.  Dutcher^  83  N.  Y.^  240;  The  People  agt. 
Pawson,  61  Barb,^  619 ;  Divine  agt.  The  People^  20  Hurij 
28 ;  1  Chitty,  939  ;  WalOmr's  Case,  1  Leach,  14 ;  2  Strange^ 
1133  ;  Dedieu  agt.  The  People,  22  JV.  F.,  183 ;  27ie  People 
agt.  Jackson,  3  EiUy  92).  At  common  law  on  an  indictment 
for  felony  there  could  be  no  conviction  for  misdemeanor. 
This  rule  of  the  common  law  covered  all  cases  and  was 
adopted  by  our  courts  {The  People  agt.  Jackson,  3  HilX,  92 ; 
Palmer  agt.  The  People,  6  IliU,,  427 ;  Klein  agt.  The  People^ 
Z\  N.  T.,  229).  2d.  The  court  had  no  power  to  pass  the 
sentence  which  was  imposed.  Neither  the  Criminal  nor  Penal 
Code  prescribe  any  punishment  for  petit  larceny.  3  Revised 
Statute  {Banks^  Qth  ed.),  969,  section  1,  makes  the  punish- 
ment imprisonment  in  a  county  jail  not  exceeding  six  months, 
or  a  fine  not  exceeding  $100,  or  both.  This  section  was  not 
repealed  by  the  Code.  Section  15,  Penal  Code  only  amends 
and  repeals  section  103  of  3  Revised  Statute  {Banks'^  %th  ed.), 
983.  In  this  case  the  sentence  was  imprisonment  at  hard 
labor  for  one  year  in  the  penitentiary. 

A.  T  Clearwater,  district  attorney  of  Ulster  county,  for 
the  People.  The  conviction  of  petit  larceny  was  proper. 
Chapter  4  of  the  Penal  Code  defines  larceny,  and  divides  the 
crime  into  three  degrees :  Section  528  defines  larceny ;  section 
530  defines  the  first  degree  of  larceny ;  section  531  defines 
the  second  degree  of  larceny ;  section  532  thus  defines  the 
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third  degree  of  larceny :  "  Every  other  larceny  is  petit  larceny." 
Section  444  of  the  Code  of  Criminal  l*rt)cediare  provides 
that,  ^'  upon  an  indictment  for  a  crime,  consisting  of  differ- 
ent degrees,  the  jury  may  iind  the  defendant  not  gulity  of  the 
degree  charged  in  the  indictment  ^and  guilty  of  any  degree 
inferior  thereto,  or  of  an  attempt  to  commit  the  crime." 
Section  445  provides  that  ^'  in  all  other  cases  the  defendant 
may  be  found  guilty  of  any  crime,  the  commission  of  which 
id  necessarily  included  in  that  with  which  he  is  charged  in 
the  indictment."  Section  35  of  the  Penal  Code  provides  that 
"  upon  the  trial  of  an  indictment  the  prisoner  may  be  con- 
victed of  the  crime  charged  therein,  or  of  a  lesser  degree  of 
the  same  crime,  or  of  an  attempt  to  commit  the  crime  so 
charged,  or  of  an  attempt  to  commit  a  lesser  degree  of  the 
same  crime."  The  kst  three  sections  cited  are  sabstantially 
enlarged  re-enactments  of  the  provisions  of  the  Revised 
Statutes  relative  to  the  same  matter  (3  H.  S.  [6tA  edJ]^  995, 
sec,  48 ;  2  R,  S.  [JEdm.  ed.]  735,  9eo.  27),  and  seem  to  cover,  as 
they  doubtless  were  intended  to  do,  every  possible  phase  of 
the  question.  Section  36  of  the  Penal  Code  substantially  so 
states  :  "  Where  a  prisoner  is  acquitted  or  convicted  upon  an 
indictment,  of  a  crime  consisting  of  different  degrees,  he  can- 
not thereafter  be  indicted  or  tried  for  the  same  crime  in  any 
other  degree,  nor  for  an  attempt  to  commit  the  crime  so 
charged,  or  any  degree  thereof."  Even  at  common  law  th6 
prisoner  may  be  convicted  of  a  lesser  degree  of  a  crime  than 
that  charged  in  the  indictment,  where  the  act  itself  is  of  the 
same  nature  as  the  one  charged,  and  the  means  of  committing 
it  not  materially  different,  even  where  the  indictment  does 
not  allege  the  particular  intent  and  circumstances  characteriz- 
ing the  lesser  degree  {Keefe  agt.  The  PeopUy  40  iT.  J^.,  348). 
A  case  in  which  judge  Gkovkb's  opinion  states  with  great 
clearness  the  reason  of  the  rule  {See,  alsOy  The  People  agt. 
Jackson^  3  UiU^  92;  Palmer  agt.  The  Pfople^  5  Hill^  427). 
The  indictment  at  bar,  however,  charged  petit  as  well  as  grand 
larceny.    Section  56  of  the  Code  of  Criminal  Procedure  is 
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snbetantially  a  re^nactment  of  chapter  390  of  the  Laws  of 
1879.  In  Eyan  agt.  The  People  (decided  at  the  Novem- 
ber, 1879,  term  of  this  court  and  reported  in  19  Hun^  188 ; 
affirmed  by  the  court  of  appeals  in  1880  and  reported  in  79 
N.  Y.J  693),  in  which  a  question  upon  the  statute  {chap,  390 
of  the  Laws  of  1879)  was  raised,  it  was  said  by  the  court  of 
appeals  that  ^<  charges,"  as  used  in  that  statute  (and  therefore 
in  the  Code  of  Criminal  Procedure  embodying  the  provisions 
of  that  statute),  ^^  implies  an  original  complaint  made  in  the 
first  instance,  preliminary  to  a  formal  trial  for  a  crime"  {See 
opinion^  p.  596).  2d.  The  sentence  pronounced  was  proper. 
Petit  larceny  is  a  misdemeanor  {Penal  Code^  sec.  635).  An 
offense  specified  in  the  Code,  committed  after  it  took  effect, 
must  bo  punished  as  in  the  Code  prescribed  {Penal  Codey 
sec.  719 ;  /£.,  sec.  7).  All  inconsistent  acts  imposing  punish, 
ment  are  repealed  {Penal  Code^  sec.  726).  A  person  convicted 
of  a  misdemeanor  is  punishable  by  imprisonment  in  a  peni- 
tentiary or  a  county  jail  for  not  more  than  one  year,  or  by  a 
fine  of  not  more  than  $600,  or  by  both  {Penal  Code^  eec.  15). 

Learned,  P.  J.  —  The  Penal  Code  {eeo.  628)  defines  lar- 
ceny;  sections  630  and  631  define  grand  larceny  in  the  first 
and  second  degrees,  and  section  632  declares  every  other  lar- 
ceny to  be  petit  larceny. 

The  prisoner  was  indicted  for  grand  larceny  and  was  con- 
victed of  petit  larceny.  "We  think  that  this  was  proper  under 
sections  444  and  446,  Code  Criminal  Procedure.  The  offense 
of  which  he  was  convicted  was  of  a  degree  inferior  to  that  of 
which  he  was  indicted ;  and  we  do  not  think  that  section  56 
of  that  same  Code  is  to  bo  construed  to  take  from  a  jury  in 
the  courts  of  oyer  and  terminer  and  of  the  sessions  the  power 
to  find  a  verdict  of  petit  larceny  when  the  prisoner  has  been 
indicted  for  grand  larceny  and  is  on  trial  bfefore  them  for 
that  crime. 

If  such  construction  were  to  be  given  to  that  section,  and 
if  such  a  jury  should  be  obliged  to  acquit  in  case  they  were 
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satisfied  the  stolen  property  was  not  of  the  vahie  of  more 
than  twenty-five  dollars,  probably  the  prisoner  could  not 
thereafter  be  tried  for  such  stealing. 

The  next  question  is  as  to  the  length  of  the  sentence. 

The  sections  of  the  Penal  Code  above  cited  are  intended  to 
take  the  place  of  2  Eevised  Statute  (m.  p.)  679,  section  63,  and 
690,  section  1.  Section  535  declares  that  petit  larceny  is  a 
misdemeanor,  meaning  petit  larceny  as  in  that  Code  defined. 
Section  719  declares  that  an  offense  specified  in  the  Code 
committed  after,  &c.,  must  be  punished  according  to  the 
provisions  of  that  Code.  Section  15  declares  the  punisliment 
of  misdemeanors  to  be  imprisonment  for  not  more  than  a 
year  or  a  fine  of  $500,  or  both,  unless  some  other  punishment 
is  specially  prescribed  by  the  Code  or  by  some  other  statutory 
provision.  No  other  punishment  is  specially  prescribed  by 
the  Code  for  petit  larceny,  and  none  by  any  other  statute 
unless  2  Revised  Statute  (m.  p.)  690,  section  1,  be  in  force. 

The  Penal  Code  is  a  general  statute  intended  to  define 
nearly  all  offenses  and  to  prescribe  the  punishment.  Section 
726  repeals  all  inconsistent  acts  so  far  as  they  impose  any 
punishment  for  crime.  The  penalty  imposed  by  the  section 
of  the  Revised  Statutes  above  cited  is  certainly  inconsistent 
with  that  imposed  by  the  Code.  It  cannot  be  understood 
that  the  exception  made  in  section  15  of  the  Penal  Code  was 
to  take  away  the  effect  of  section  726. 

The  argument  of  the  prisoner  is  that  whenever  a  punish- 
ment had  been  prescribed  for  a  misdemeanor  previously  io 
the  Penal  Code  which  was  not  in  express  and  specific  lan- 
guage repealed,  that  purfishment  remains  in  force. 

Now,  if  we  turn  to  2  Revised  Statutes  (fn,  p.)  697,  section  40, 
we  find  a  provision  for  the  punishment  of  all  misdemeanors 
of  which  the  punishment  is  not  prescribed  by  some  other 
statute.  Therefore,  according  to  the  argument  of  the  prisoner, 
a  punishment  is  especially  prescribed  for  every  misdemeanor. 
And  therefore  every  misdemeanor  is  excepted  from  section  15 
of  the  Penal  Code.     This  is  plainly  unreasonable. 
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Again :  The  definitione  of  larceny  in  the  Penal  Code  are 
not  identical  (in  language)  with  those  in  the  Beviaed  Statntes. 
Therefore,  that  part  of  section  1  (2  lievised  StatuteSy  m.  p. 
690)  which  defines  petit  larceny  is  not  in  force.  Why,  then, 
the  residue  of  the  section?  The  prisoner's  position,  if 
correct,  would  apply  apparently  to  other  cases  of  misde- 
meanors. For  instance,  section  651  of  the  Penal  Code 
declares  certain  interference  with  gas  pipes  to  be  a  misde- 
meanor, but  prescribes  no  penalty.  This  section  is  substantially 
the  act  of  1854  {ch.  109, 8eos.  1  and  2),  by  which  the  crimQ  was 
declared  and  a  penalty  prescribed  of  six  months  imprison-* 
ment  and  a  fine  of  $250.  Are  we  to  understand,  then,  that  a 
violation  of  section  651  of  the  Penal  Code  is  not  punishable 
under  section  15  of  the  same  Code,  but  that  the  penalty 
prescribed  in  the  act  of  1854  is  in  force?  Tinder  such  a 
construction  the  Penal  Code  would  cease  to  be  a  complete 
system,  as  it  W9s  Intended  to  be  {Sec.  7). 

The  judgment  and  conviction  should  be  aflBrmed. 

All  concur. 

Judgment  and  conviction  affirmed. 


SUPREME  COURT. 
Patrick  Fullan  agt.  John  Soopbb. 

Tr^nction — v>han  mil  not  he  granted  in  equity  aeUans — not  granted  when 
want  of  egtiity  is  eetoMished  by  preponderance  of  proof — Sufflcieney  ef 
undertaking -^Oode  of  CivU  Procedure,  sections  618-81:^. 

No  action  in  equity  will  lie  to  restrain  the  enforcement  of  a  Judgment  ren- 
dered by  a  court  of  record  on  the  ground  that  the  defendant  in  the 
action  in  which  the  judgment  was  rendered  was  not  served  with  process. 
The  plaintiff  has  an  adequate  remedy  at  law  by  motion  in  the  original 
action. 

Where  the  whole  eqtiity  of  the  bill  is  not  only  denied,  but  its  want  of 
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equity  is  established  by  a  preponderance  of  proof,  an  injunction  is 
never  granted. 
There  is  no  authority  for  the  granting  of  an  injunction  restraining  the 
enforcement  of  a  judgment  except  on  an  undertaking  providing  abso- 
lutely for  the  payment  of  the  judgment,  with  interest  and  costs. 

N.  Y.  ChaTTiherSj  Novemher^  1883. 

Motion  to  vacate  an  injunction  restraining  the  enforcement 
of  a  judgment  in  an  action  for  a  perpetual  injunction. 

Samud  Utenneyer,  for  defendant. 

Cooper  <j6  WhiUocky  for  plaintiflE,  opposed. 

Potter,  J,  —  This  is  a  motion  to  set  aside  an  injunction 
granted  in  this  action  to  restrain  the  defendant  from  enforcing 
a  judgment  which  this  defendant  obtained  against  the  plaintiff 
in  1871.     The  motion  must  be  granted  upon  three  grounds : 

First  The  plaintiff  has  a  remedy  at  law  {Savage  agt.  AUeri^ 
64  N.  P.,  458,  and  the  cases  there  cited).  The  defect  here 
complained  of  is  that  the  summons  was  not  served  in  the  action 
in  which  the  judgment  was  obtained.  If  such  was  the  case 
the  judgment  would  be  set  aside  upon  motion.  That  is  per- 
haps the  reason  that  no  case  is  found  when  an  action  was 
brought  in  equity  to  set  aside  such  judgment  with  an  injunc- 
tion to  restrain  its  enforcement. 

Second,  The  whole  equity  of  the  complaint  is  not  only 
denied,  but  its  w^ant  of  equity  is  established  by  a  preponder- 
ance of  proof  (40  How.  Pr.y  233). 

Third.  The  undertaking  given  by  the  plaintiff  in  procuring 
the  injunction  is  not  sufficient  for  that  purpose  {Sees.  613  a/nd 
812,  Code  of  Civil  Procedure). 

Motion  to  vacate  injunction  granted,  with  ten  dollars  costs 
of  motion. 
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N.  T.  SUPEEIOR  COUET. 

John  H.  Glover  a^.  Thb  Manhattan  Railway  Compant 
and  The  New  York  Elevated  Railwat  Company. 

Bailroadg-^  Damages  to  property  must  he  compenmted — When  elevated 
raUroad  structures  inconsistent  with  the  free  use  of  the  streets  —  When 
owner  of  premises  entitled  to  ii^unetion  to  restrain  railroad  company  from 
continuing  the  use  of  the  street  wit/iout  compensation  —  When  entitled  to 
damages  for  such  use. 

The  plaintiff,  who  is  owner  of  premises  at  the  comer  of  Greenwich  and 
Rector  streets,  in  the  city  of  New  York,  and  the  owner  of  an  ease- 
ment in  Greenwich  street,  that  it  shall  be  held  by  the  city  as  a  public 
Btreet  forever  for  the  free  and  common  use  of  all  persons,  and  who  also 
owns  the  fee  of  one-half  of  Rector  street,  adjoining  his  premises,  is 
entitled,  no  matter  when  he  became  owner  of  the  premises,  to  judgment 
restraining  the  defendants  from  continuing  the  use  without  compensa- 
tion, of  his  property,  by  operating  an  elevated  railroad  upon  the  streets 
in  front  thereof,  if  the  railroad  structure,  as  erected  and  used,  is  incon- 
Bistentwith  the  free  use  of  the  streets  under  the  conditions  of  the 
grant  to  the  city. 

The  elevated  railroad  btracture  of  defendants  in  Greenwich  street  is  to 
8ome  extent  inconsistent  with  such  use  of  the  street,  as  it  prevents  free 
access  to  plaintiff's  lot,  ol)6Cure8  the  light  and  to  some  extent  the  free 
circulation  of  air,  and  plaintiff  is  entitled  to  damages,  for  the  period 
of  his  ownership,  for  the  use  of  his  property  thus  appropriated  by 
defendants. 

Special  Temhy  IfovernheTy  1888. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Richard  L,  Sweesey  and  John  E,  Parsons^  for  plaintiff. 
Plaintiff  is  the  owner  of  the  fee  of  one-half  of  Hector  street 
in  front  of  his  premises.  Rector  street  exists  by  dedication 
of  Trinity  church,  and  is  in  the  same  situation  as  any  country 
highway.  The  description  in  the  deeds  to  the  plaintiff  and 
his  predecessors  in  title,  coming  down  from  Trinity  church 
carries  to  both  Greenwich  and  Rector  streets  {Sherman  itgt. 
McEem,  38  iT.  T.,  271 ;  Story  agt.  K  Y.  Elevated  12.  R. 
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Cb.,  90  If.  Y.y  179).  Before  the  decision  in  the  Story  case, 
the  right  of  an  abutting  owner,  who  owned  the  fee  of  the 
street  subject  to  the  public  use,  to  enjoin  the  use  of  the  street 
for  railroad  purposes,  was  settled  (  Williams  agt.  JV.  T.  Gwi- 
trcUy  16  ]f.  r.,  97 ;  Henderson  agt.  Same,  78  JV.  T.,  423). 
As  to  Hector  street,  the  defendants  occupation  is  without  color 
of  legal  right.  They  cannot  acquire  any  right  in  Rector 
street.  The  acts  of  the  legislature,  under  which  they  claim, 
not  only  give  them  no  right  to  enter  Bector  street,  but 
expressly  prohibit  their  doing  so  {Chap,  489,  Zaws  1867, 
sees.  2,  3  and  4 ;  ch^ap.  696,  Laws  1875,  see.  7).  No  right  of 
eminent  domain  can  be  exercised  with  respect  to  Rector  street. 
The  plaintiff  is  entitled  to  an  injunction  and  damages. 
As  to  Oreenwich  street  the  Story  case  is  conclusive  in 
plaintiff's  favor.  The  plaintiff  is  entitled  to  damages  for 
tlie  past  use  by  the  defendants  of  Greenwich  street,  and 
to  an  injunction,  subject  to  the  power  of  the  court  to  permit 
the  defendants  to  acquire  the  plaintiff's  right,  upon  the 
payment  of  adequate  compensation.  The  acts  of  the  legis* 
lature  only  permit  the  use  by  the  company  of  the  streets  for 
a  structure  to  be  legalized  in  the  mode  provided  ( Vide  acts 
of  legislation  above  cited  and  especially  sec.  7,  chap.  489, 
Laws  1867).  No  stricture,  embracing  the  platform  and 
station  in  question,  has  been  authorized.  The  objections 
made  by  the  defendants  that  the  plaintiff's  deed  is  void  as 
to  the  easements  of  his  grantors  in  Greenwich  and  Rector 
streets  is  not  well  founded  {firary  agt.  Goodman,  22  N.  Y., 
170 ;  Uigginhotha/m  agt.  Stoddart,  73  N.  Y.,  94 ;  DawUy  agt. 
Brovm,  79  N.  Y.,  890 ;  Coming  agt.  The  Troy  Iron  and 
Nail  Factory,  40  N.  Y.,  192 ;  Broiestedt  agt.  South  Side  R. 
R.  Co.,  85  N.  Y.,  220  ;  MaMer  of  N.  Y.  and  E.  R.  R.  Co., 
70  N.  Y,  827).  The  testimony  shows  continual  remon- 
trance,  but  not  positive  acquiescence,  nothing  short  of  an 
actual  conveyance  would  deprive  plaintiff  of  his  right  to  a 
final  injunction.  On  an  application  for  a  preliminary  injunc- 
tion before  plaintiff's  right  had  been  determined,  the  rule 
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might  be  different  (  Wdlliama  agt.  Henderson  Casea^  supra  / 
Calkins  agt.  B.  and  R.  Natural  Oas-Light  Co.^  1  N.  T.  S. 
a  [T.  cfe  a],  641).  That  plaintiff's  deed  is  valid  and  that 
he  is  the  owner  of  the  easement  which,  according  to  the  Story 
^ase,  the  abutting  owner  has  in  the  street,  and  that  plaintiff 
has  the  right  to  restrain  encroachment  upon  this  easement 
by  injunction.  Plaintiff's  damages  which  he  is  entitled  to 
recover  as  incident  to  his  relief  by  injunction,  are  the  dimi- 
nution of  the  rental  value  of  the  premises  from  the  time  he 
bought  up  to  the  time  of  the  trial.  The  measure  of  com- 
pensation, if  the  court  should  decide  to  fix  a  sum,  upon 
payment  of  which  defendants  may  acquire  the  right  to 
remain  in  Greenwich  street,  is  the  difference  between  tlie 
market  value  of  plaintiffs  premises,  the  road  being  in  the 
street,  and  what  such  value  would  be  if  the  road  was  not  in 
the  street  {Matter  of  Prospect  Park  and  C.  I.  R.  li,  Co,^ 
16  Hmiy  261 ;  Matter  of  N.  T.  C.  and  H.  R.  R.  R.  Co.,  15 
JSun,  63 ;  Bloomfidd  and  Nat.  Ga^Light  Co,  agt.  Calkins^ 
1  &up.  Ct.  [T.  dk  C],  649 ;  Henderson  agt.  N.  Y.  Central^ 
siwpra;  Rail/road  acty  chap.  140,  Laws  1850,  sec.  16). 

DeyOy  Duer  <&  JBa/uerdorfy  for  defendants ;  David  Dudley , 
Field  and  Henry  H.  Anderson,  of  counsel.  Whatever  ques- 
tions of  law  it  may  be  necessary  for  the  courts  to  decide  before 
the  rights  of  abutting  owners,  as  against  railway  corporations, 
are  finally  settled,  must  be  disposed  of  in  each  case  on  its  own 
facts  and  circumstances  {Greene  agt.  The  New  York  Central 
and  Hudson  River  R.  R.,  65  How.,  154).  The  plaintiff  has  no 
claims  against  the  defendants ;  but  one  person  or  owner  is 
entitled  to  damages  for  the  part  of  the  easement  destroyed  by 
the  permanent  structure,  and  that  person  is  the  one  who  was 
owner  when  the  damage  was  done  {Henderson  agt.  N.  Y.  C. 
and  H.  R.  R.  Co.,  78  N.  Y.,  435 ;  WiUiams  agt.  N.  Y  0. 
R.  R.  Co.,  16  -ZV:  Y.,  97 ;  Van  Zandt  agt.  The  Mayor, 
etc.,  8  Rosw.,  375,  386,  389 ;  Greene  agt.  N.  Y.  C,  etc.,  65 
How.,  154:  Pouters  agt.  City  of  Council  Bluffs,  45  Iowa, 
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652;  WhifbecTc  agt.  Cook,  15  Johns.,  400).  The  plaintiff 
cannot  come  in  at  this  late  day  and  fight  the  battles  of  his 
predecessors  in  title ;  the  easement,  so  far  as  it  has  been  takem 
bj  the  defendants,  was  taken  from  one  of  the  plaintiff's 
predecessors  in  title ;  snch  predecessor,  and  he  alone,  sustained 
damage  from  snch  taking  (  Van  Zandt  agt.  The  Mayor,  etc, 
of  N&io  York,  8  Bo8w.,  875,  389 ;  Oreene  agt.  N.  T.  C.  a7id 
S,  R.  R.  R.  Co ,  65  How.,  154 ;  Sargent  agt.  Machiasy  65 
Me.,  591 ;  Neal  agt.  K.  and  L  R.  R.  Co.,  61  Me.,  298 ; 
Rand  agt.  Toionshend,  670 ;  AUyn  agt.  P.  W.  and  B.  R.  R., 
4  R.  L,  61 ;  Turnpike  Road  agt.  Brod,  22  Pa.,  32 ;  Ten- 
hrooke  agt.  Jahke,  77  Pa,,  397 ;  Zimmennan  agt.  Union  Canal 
Co.,  1  Watts  c6  S.,  346 ;  Schuylkill  Nav.  Co.  agt.  Thorbum 
7  Serg.  <6  Rawle,  421 ;  Chase  agt.  N.  T.  C.  R.  R.,  24  Barb. 
273 ;  SchuylkiU  and  Srisq.  Nav.  Co.  agt.  Decker^  2  Watts, 
843 ;  McLendon  agt.  Atlantic  and  W.  P.  R.  R.,  54  Oa., 
293;  Pomeroy,  executor,  agt.  CAt<?.  a/nd  Mil.  R.  R.,  25 
Wis.,  643). 

Inobaham,  c/i  —  The  complaint  in  this  action  alleges  in 
substance  that  plaintiff  is  the  owner  and  possessor  of  certain 
property  in  the  city  of  New  York,  on  the  south-east  corner  of 
Greenwich  and  Rector  streets,  and  of  portions  of  Greenwich 
and  Hector  streets  immediately  in  front  of  and  adjoining  the 
same  to  the  center  of  said  streets  respectively.  That  the 
defendants,  the  Kew  York  Elevated  Railroad  Company,  are 
the  owners  of  a  railroad  running  through  said  Greenwich 
street,  past  and  in  front  of  said  premises  owned  by  plaintiff, 
and  that  said  railroad  is  now  operated  by  the  defendants,  the 
Manhattan  Elevated  Railroad  Company,  as  the  lessees  and^ 
agents  of  the  New  York  Elevated  Railroad  Company.  That 
in  Rector  street  the  defendants  have  constructed  a  depot  from 
the  said  railroad  in  Greenwich  street,  and  extending  through 
Rector  street  beyond  the  rear  line  of  the  plaintiff's  property. 
That  the  said  railroad  and  other  structures  erected  by  the 
defendants  occupies  and  greatly  obstructs  the  streets  and  pas- 
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eageway  to  and  from  the  pIjdntifiTs  property,  and  occupies  and 
uses  plaintifTs  property  in  the  said  streets  without  the  consent 
of  the  plaintiff,  or  without  having  paid  compensation  therefor, 
and  prays  that  defendants  may  be  enjoined  from  maintainiug, 
continuing  or  operating  said  railroad  and  structures  now  exist- 
ing in  said  streets  in  front  of  said  premises ;  that  they  be 
compelled  to  take  down  and  remove  the  same,  and  plaintiff 
have  judgment  for  the  damages  sustained  by  virtue  of  the 
continuance  of  such  structure  and  railroad. 

The  action,  therefore,  is  one  brought  on  the  equity  side  of 
the  court  to  restrain  the  defendants  from  the  unauthorized  use 
of  the  plaintiff's  property,  and  to  recover  sueh  damages  as 
plaintiff  has  sustained  by  reason  of  such  unauthorized  use. 

The  learned  counsel  for  the  defendants  insist  that  as  at  the 
time  such  damages  were  sustained  and  the  road  was  built, 
plaintiff  was  not  the  owner  of  the  property  and  defendants 
did  not  build  the  road,  plaintiff  cannot  recover ;  but  it  seems 
to  me  that  this  position  mistakes  the  theory  on  which  the 
action  is  brought  It  is  not  that  the  defendants  are  liable  to 
plaintiff  for  building  the  road,  but  that  they  are  liable  for  the 
use  by  them  of  plaintiff's  property. 

Plaintiff  claims  that  he  has  certain  property  in  the  streets 
which  defendants  use,  and  use  without  plaintiff's  consent  and 
without  paying  him  compensation  therefor,  and  plaintiff  asks 
the  court  to  enjoin  the  further  use  of  the  property.  The 
damages  asked  are  only  such  as  plaintiff  has  sustained  by  the 
unauthorized  use  of  such  property  by  defendants,  since  plain- 
tiff became  its  owner. 

The  building  of  the  road  is  not  oompTained  of,  the  use  of 
the  road  before  plaintiff  purchased  is  not  complained  of,  but 
the  occupation  and  use  of  plaintiff's  property  in  the  future,  is 
what  the  pbintiff  asks  the  court  to  restrain,  and  for  the  use  of 
such  property  since  he  purchased  it,  plaintiff  asks  compensa- 
tion. That  Bfuch  an  action  can  be  maintained  is  well  settled 
Id  this  state  ( WiUiama  agL  if-  K  a  R.  R.  Co.y  16  N. 
Vou  XLTI        11 
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Y.y  97;  S.  C.  agt.  JV.  Y.  C.  It.  R.  Co.,  78  N.  F.,  423;  Story 
agt.  N.  Y.  Elevated  B.  R.  Co.,  90  N.  JT.,  179). 

The  court  of  appeals  in  the  Story  case  has  decided  that 
plaiutifi  in  that  case  had  an  easement  in  the  streets  in  front  of 
his  premises,  and  that  he  was  entitled  to  an  injunction  restrain- 
ing tlie  use  by  the  railroad  company  of  such  property.  It  can 
make  no  difference  at  what  time  he  became  the  owner  of  the 
property,  but  he  is  entitled  to  be  protected  against  an  unau* 
thorized  appropriation,  whether  it  was  acquired  by  him  before 
the  defendants  appropriated  it  or  the  day  before  the  com- 
mencement of  the  action. 

The  principal  question  to  be  determined  is  what  property, 
if  any,  plaintiff  has  in  Greenwich  and  Bector  streets,  in  front 
of  and  adjoining  his  lot,  that  has  been  appropriated  by  the 
railroad  company^ 

The  lot  in  'question  was  included  in  a  large  tract  of  land 
which  was  granted  in  the  year  1705  to  "  the  rector  and  inhabi- 
tants of  the  city  of  New  York  in  communion  of  the  church 
of  England,  as  by  law  established,"  a  corporation  created  by 
joyal  charters.  The  name  of  such  corporation  was  by  law 
changed  to  the  rector,  church-wardens  and  vestrymen  of  Trinity 
church  in  the  city  of  New  York.  The  corporation  caused 
the  property  to  be  surveyed  and  laid  out  in  lots  by  Francis 
Maerrchalk,  about  the  year  1761.  On  that  map  appears  a 
street  without  name,  running  from  Broadway  to  Lumber  (now 
Church)  street,  twenty  feet  wide,  which  corresponds  with  a 
portion  of  the  present  Hector  street,  and  a  street  called  First 
street,  forty  feet  wide,  which  corresponds  with  the  easterly 
portion  of  Greenwich  street. 

By  a  conveyance  dated  April  9,  1761,  the  church  corpora- 
tion remised,  (released  and  quit-claimed,  to  the  mayor,  alder- 
men and  commonalty  of  the  city  of  New  York,  the  said 
streets,  as  they  are  particulariy  laid  out,  described  and  named 
in  said  map :  -^^  to  have  and  to  hold  all  and  singular  the  said 
several  and  refi^peotivB  streeis  unto  the  said  mayor,  etc.,  and 
itheii*  successors,  t^  be,  Temain  and  continue  forever  hereafter 
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for  the  free  and  common  passage  of,  and  public  streets  and 
ways  for,  the  inhabitants  of  the  said  city  of  New  York,  and 
all  others  passing  and  returning  through  or  by  the  same,  in 
like  manner  in  the  other  public  streets  of  the  said  city  now 
are  or  lawfully  ought  to  be."  And  this  conveyance  was 
accepted  by  flie  city  of  New  York.  It  appears  that  subse- 
quently Rector  street  was  extended  to  the  river,  and  First 
street  was  widened  and  called  Greenwich  street.  The  exact 
date  of  such  extension  does  not  appear,  but  on  a  map  dated 
1815,  both  streets  appear  substantially  ^w  they  now  exist. 

The  fee  of  Greenwich  street,  in  front  of  plaintiflPs  property, 
passed  in  the  city  of  New  York  by  the  deed  from  the  church 
corporation,  dated  1761,  but  by  the  conveyance  of  the  prop- 
erty conveyed,  was  to  be  held  by  the  city  as  a  public  street 
forever.  .  The  city  accepted  the  conveyance  subject  to  this 
condition,  and  this,  I  think,  gave  the  owners  of  the  adjoining 
property  the  right  and  privilege  of  having  the  street  kept  open 
forever  as  such,  under  the  principle  laid  down  by  the  court  of 
appeals  in  the  case  of  Story  agt.  The  New  York  Elevated 
RavLrodd  Compcmy  (90  N.  F".,  145).  And  that  case  decided 
that  such  a  right  was  "an  incorporeal  hereditament.  That  it 
became  at  once  appurtenant  to  the  lot,  and  fonned  an  integral 
part  of  the  estate  in  it,  and  that  it  constituted  a  perpetual 
incumbrance  upon  the  land  burdened  with  it.  The  lot  became 
the  dominant  and  open  way  or  street  the  servient  tenement." 

The  extent  of  this  easement  on  Greenwich  street  has,  I 
think,  also  been  settled  by  the  court  of  appeals  in  the  Story 
case  (90  iV.  7.,  122).  Judge  Danfobth  {page  146)  says : 
"  Generally  it  may  be  said  it  (the  easement)  is  to  have  the 
street  kept  open  so  that  from  it  access  may  be  had  to  the  lot, 
and  light  and  air  furnished  across  the  open  way.  *  *  * 
That  above  the  surface  there  can  be  no  lawful  obstruction  to 
the  access  of  light  and  air  to  the  detriment  of  the  abutting 
owner." 

In  regard  to  Kector  street  it  does  not  appear  that  the  fee  of 
the  street  was  ever  acquired  by  the  city,  but  I  think  that  from 
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the  evidence  it  may  be  assumed  that  prior  to  the  year  1815 
the  church  had  opened  the  street  from  Broadway  to  the  river 
and  had  dedicated  it  for  a  public  street. 

By  a  deed  dated  July  13,  1843,  Trinity  church  corporation 
conveys  to  Jacob  Fash  a  piece  of  land  known  as  lot  47,  bounded 
westwardly,  in  front,  by  Greenwich  street,  northwardly,  on 
one  side,  by  Rector  street,  and  which  by  sevei-al  conveyances 
became  vested  in  the  plaintiff. 

The  fee  of  half  of  the  streets  in  front  of  plaintiff's  prop- 
erty that  had  not  been  conveyed  or  released  by  the  Trinity 
church  corporation  to  the  city,  passed  by  the  deed  to  Fash  and, 
through  the  various  conveyances,  to  the  plaintiff  {Sherman  agt. 
McKeony  38  iT.  Y.j  266 ;  Story  case^  opinion  of  Tbact,  «/., 
90  K  r.,  165). 

So  that  it  appeared  that  the  fee  of  Greenwich  street  was  in 
the  city,  subject  to  the  easement  appurtenant  to  plaintiff's  lot, 
and  that  the  fee  of  one-half  of  Rector  street  to  front  of  plain- 
tiff's property  was  vested  in  plaintiff,  subject  to  its  use  as  a 
public  street. 

It  was  held  in  the  case  of  Williams  agt.  The  New  York 
Central  Railroad  Company  (16  N.  Zl,  97),  that  in  sucli  a 
case  "  the  public  acquired  nothing  beyond  the  mere  right  of 
passing  and  repassing  upon  the  highway,  and  that  in  all  other 
respects  the  rights  of  the  original  owner  remained  unimpaired, 
and  again  it  cannot  be  successfully  contended  either  that  the 
dedication  of  land  for  a  highway  gives  to  the  public  an 
unlimited  use  or  that  the  legislature  has  the  power  to  encroach 
upon  the  reserved  rights  of  the  owner  by  materially  enlarging 
or  changing  the  nature  of  the  public  easement;"  and  held 
that  to  allow  a  railway  track  to  be  constructed  on  a  highway 
is  a  material  enlai^ment  of  the  uses  to  which  the  highway 
was  originally  dedicated,  "  and  that  the  legislature  had  no 
power  to  give  a  railroad  the  right  tt>  build  upon  the  highway 
without  compensation  to  the  OMmerof  the  fee." 

That  the  structure  as  erected  and  used  by  the  defendants  in 
Greenwich  street  is  to  some  extent  mooDsisteni  witb  the*  use 
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of  such  street  nnder  the  conditions  of  the  grant  to  the  city  of 
Kew  York  is,  I  think,  established  by  the  evidence.  It  pre- 
vents to  some  extent  the  free  access  to  plaintiffs  lot;  it 
obscures  the  light,  and,  to  some  extent,  the  free  circulation  of 
air.  This  point  was  directly  involved  in  the  Story  case  {supra). 
Jndge  Tbact  says  {pageVlQ)\  "We  think  such  a  stnicture 
closes  the  street  jw<?  tarUo^  and  this  directly  invades  the  plain- 
tiff's easement  in  the  street  as  secured  by  the  grant  to  the 
city.  *  *  *  The  defendants'  railroad,  as  authorized  by 
the  legislature,  directly  encroaches  upon  plaintiff's  easement, 
and  appropriated  his  property  to  the  uses  and  purposes  of  the 
corporation.  This  constitutes  a  taking  of  property  for  public 
uses.  It  follows  that  such  a  taking  cannot  be  authorized 
except  upon  condition  that  defendants  make  compensation  to 
the  plaintiff  for  the  property  taken." 

The  cases  cited  by  defendants  have  all  been  examined,  but 
BO  far  as  any  of  them  are  in  conflict  with  the  rules  laid  down, 
they  must  be  held  to  be  overruled  by  the  cases  above  cited. 

It  follows,  therefore,  that  if  plaintiff  is  the  owner  of  the 
easement  in  Greenwich  street  and  the  fee  of  Hector  street, 
that  he  is  entitled  to  judgment  restraining  the  defendants 
from  continuing  to  use  his  property. 

It  was  argued  on  the  motion  for  a  nonsuit,  and  again  on 
Bumming  up,  that  as  at  the  time  of  the  conveyance  to  plaintiff 
defendants  were  in  possession  of  the  property  claimed  by  plain- 
tiff, that  no  titles  to  the  easement  or  property  passed  by  the 
deed  under  1  Revised  Statutes,  section  147,  page  739. 

The  court  of  appeals,  in  the  case  of  Coming  agt.  Troy  Iron 
and  Nail  Factory^  decided  that  the  statute  does  not  apply  to 
the  holding  of  a  right  appurtenant  to  land,  but  only  to  the 
land  itself.  The  statute  does  not  prevent  the  title  to  the  half 
of  Rector  street  from  passing  by  the  deed  to  plaintiff,  as  the 
possession  of  the  railroad  company  must  be  presumed  to  be  in 
subordination  to  the  rights  of  the  owner.  The  evidence  would 
not  justify  me  in  finding  that  it  was  adverse  to  him  {Broie- 
stedt  agt.  The  South  Side  B.  li.  Co.,  55  JV.  JT.,  220). 
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I  have  carefully  considered  the  arguments  and  authorities 
to  whicli  my  attention  has  been  called  by  the  ]ea.rned  counsel 
for  the  defendant,  and  I  am  of  the  opinion  that  the  defendants 
have  appropriated,  and  are  using,  the  property  of  the  plaintiff 
without  his  consent  and  without  compensation,  and  that  plain- 
tiff is  entitled  to  judgment. 

The  remaining  question  is  to  what  damages,  if  any,  is  tho 
plaintiff  entitled  for  the  use  of  the  premises  since  he  acquired 
title  to  the  property  on  the  7th  day  of  January,  1882.  The 
evidence  of  the  rental  value  of  the  property  belonging  to 
plaintiff  appropriated  and  used  by  defendants  is  extremely 
Unsatisfactory.  The  only  evidence  is  the  opinions  of  experts 
of  the  depreciation  in  the  rental  of  the  premises  in  consequence 
of  the  existence  of  the  railroad  station ;  and  there  is  no  direct 
evidence  of  the  rental  value  of  plaintiff^s  easement  of  light,  air 
and  right  of  access. 

From  all  the  evidence,  however,  I  think  that  plaintiff 
should  recover  $500  per  year  for  the  use  of  his  property 
appropriated  and  used  by  the  defendants. 

It  was  my  intention  on  the  trial  of  the  case  to  follow  the 
rule  laid  down  in  Jlenderson  agt.  New  York  Central  Railroad 
Compa/nyy  and  which  was  aflBrmed  in  78  New  YorJc^  424, 
and  find  the  value  of  the  plaintiff's  easement,  and  provide  in 
the  judgment  that  if  defendants  pay  to  plaintiff  the  sum  so 
found  as  the  value  of  the  premises  appropriated  by  defend- 
ants, the  injunction  asked  for  should  be  denied. 

The  defendants,  however,  have  not  asked  for  such  a  finding, 
and  such  a  finding  would  be  for  their  benefit,  and  the  evi- 
dence is  so  unsatisfactory  as  to  the  value  of  such  easement 
nsed  by  the  defendant,  that  I  have  concluded  simply  to  order 
judgment  for  the  plaintiff,  that  the  defendants  be  enjoined 
and  restrained  from  using  the  property  of  the  plaintiff  in 
Greenwich  and  Rector  streets,  and  that  the  plaintiff  recover 
from  the  defendants  the  sum  of  $500  for  each  year  from  the 
time  plaintiff  became  the  owner  of  the  said  property  to  the 
entry  of  judgment,  as  damage  for  the  use  of  such  property 
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by  defendants,  allowing  defendants  to  take  snch  proceedings 
to  acquire  the  property  as  they  may  be  advised. 

In  consequence  of  this  view  of  the  case  it  will  not  be  neces- 
sary to  determine  the  right  of  defendants  to  use  Hector  street 
for  the  stations.  I  think,  however,  I  should  follow  the  sug- 
gestions of  judge  Tracey  in  the  Story  case,  and  direct  that 
the  injunction  should  not  issue  until  the  defendants  have  had 
a  reasonable  time  after  the  entry  of  judgment  to  acquire 
plaintiffs  property  either  by  agreement  or  by  proceedings  to 
condemn  the  same,  and  I  think  such  reasonable  time  would 
be  six  months  after  the  entry  of  judgment. 

Judgment  is  therefore  ordered  for  the  plaintiff  in  accord- 
ance with  the  views  contained  in  this  opinion,  with,  costs. 


U.  S.  CIRCUIT  COURT. 
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Contract — Right  of  a  third  party  to  site  upon  a  contract  to  v)7Uch  Tie  is  not 
privy  —  Bailment —  Sale  —  Exchange  —  Partnership. 

* 

If  the  complaint  sets  forth  a  cause  of  action  either  in  tort  or  assumpsit, 
it  is  sufficient,  and  the  plaintiff  will  recover  such  a  judgment  as  the 
facts  warrant  irrespective  of  the  form  of  the  action. 

Where  the  complaint  alleged  that  some  time  prior  to  April  15,  I8S3,  the 
plaintiff  delivered  to  K.  &  Co.  certain  jeweler's  sweepings  to  be  refined, 
and  agreed  to  pay  the  firm  a  certain  price  for  refining  the  same.  By  the 
terms  of  the  agreement  between  them,  the  sweepings  were  to  be  refined, 
and  the  product  thereof  delivered  to  or  accounted  for,  and  the  value 
thereof,  less  the  agreed  price  for  refining  the  same,  paid  to  the  plaintiff 
within  twenty  days  from  the  delivery  thereof.  It  further  alleges  that 
on  April  18,  1888,  K.  &  Co.  transferred  and  delivered  all  the  property 
at  their  refinery  works,  including  the  said  sweepings,  to  defendants, 
upon  the  agreement  that  defendants  should  fully  pay  and  di charge  all 
the  debts,  obligations  and  liabilities  of  K.  &  Co.  It  then  avers  that 
twenty  days  have  elapsed  since  the  delivery  of  the  sweepings  to  K.  & 
Co. ,  and  the  plaintiffs  have  demanded  of  them  and  of  the  defendants 
the  return  of  the  sweepings,  or,  in  default  thereof,  the  delivery  of  the 
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product  or  yalue,  upon  payment  of  the  agreed  price  for  refining  the 
same;  that  defendants  and  K.  &  Co.  have  neglected  and  refused  to 
comply  with  the  demand.     On  demurrer  to  the  complaint : 

Held,  first,  that  the  delivery  of  the  sweepings  to  K.  &  Co.  was  not  a  bail- 
ment because  they  had  a  right  to  return  money  in  its  jAace  and  trover 
is  not  an  appropriate  remedy. 

Second.  That  plaintiff  cannot  maintain  assumpsit  upon  the  agreement  set 
forth,  because  there  is  no  recognition  in  it  of  any  liability  to  him  and 
nothing  to  indicate  that  any  claim  of  his  was  present  to  the  contempla- 
tion of  the  parties. 

Southern  District  of  New  York,  No^^enAer,  1888. 

Thomas  M.  North,  for  plaintiff. 

Jessie  W.  ZUienthal,  for  defendajit. 

Wallace,  J.  —  The  complaint  demurred  to  alleges  that 
some  time  prior  to  April  15, 1883,  the  plaintiff  delivered  to 
the  firm  of  Kempf  &  Co.,  certain  jeweler's  sweepings  to  be 
refined,  of  the  value  of  $4,299,  and  agreed  to  pay  that  firm 
for  refining  the  sweepings  the  sum  of  $320.  That  by  the 
terms  of  the  agreement  between  them  the  sweepings  were  to 
be  refined,  "  and  the  product  thereof  delivered  to  or  accounted 
for,  and  the  value  thereof  less  the  agreed  price  for  refining 
the  same  paid  to  the  plaintiff  within  twenty  days  from  the 
delivery  thereof."  The  complaint  farther  alleges  that  on  the 
13th  day  of  April,  1883,  the  firm  of  Kempf  &  Co.  trans- 
ferred and  delivered  all  the  property  at  the  refinery  works  of 
the  firm,  includinsi^  the  aforesaid  sweepings,  to  the  defendants, 
upon  the  agreement  and  undertaking  that  the  defendants 
should  "  fully  pay  and  discharge  all  the  debts,  obligations  and 
liabilities  of  Kempf  &  Co."  The  complaint  then  avers  that 
twenty  days  have  elapsed  since  the  delivery  of  the  sweepings 
to  Kempf  &  Co.,  and  although  the  plaintiffs  have  demanded 
of  them  and  of  the  defendants  the  return  of  the  sweepings, 
or,  in  default  thereof,  the  delivery  of  the  product  or  tlie  value 
upon  payment  of  the  agreed  price  for  refining  the  same,  that 


NEW  YORK  PRACTICE  REPORTa  80 

Austin  agt.  Seligman  et  al, 

defendants  and  the  said  firm  of  Kempf  &  Co.  have  neglected 
and  refused  to  comply  with  the  demand. 

Under  the  rules  of  pleading  which  obtain  in  the  courts  of 
this  state,  if  the  complaint  sets  forth  a  cause  of  action  either 
in  tort  or  assumpsit  it  is  sufficient,  and  the  plaintiff  will  recover 
such  a  judgment  as  the  facts  warrant  irrespective  of  the  form 
of  his  action.  It  is  urged  for  the  plaintiff  that  he  can  main- 
tain either  trover  or  assumpsit  upon  the  facts  alleged.  If  the 
delivery  of  the  sweepings  was  a  bailment,  trover  is  an  appro- 
priate remedy,  because  the  title  to  the  property  remained  in 
the  plaintiff,  and  a  demand  and  refusal  to  return  it  to  him  by 
the  defendants,  is  sufficient  evidence  of  a  conversion,  whether 
defendants  were  innocent  purchasers  or  otherwise.  But  the 
rule  is  well  settled  that  when  by  the  terms  of  the  contract 
under  which  property  is  delivered  by  an  owner  to  another,  the 
latter  is  under  no  obligation  to  return  the  specific  property  either 
in  its  identical  form  or  in  some  other  form  in  which  its  iden- 
tity may  be  traced,  but  is  authorized  to  substitute  something 
else  in  its  place,  either  money  or  some  other  equivalent,  the 
transaction  is  not  a  bailment,  but  is  a  sale  or  exchange.  Here 
the  agreement  was  that  Kempf  &  Co.  should  return  the 
refined  product  of  the  sweepings  or  account  for  the  value  less 
the  price  for  refining.  They  had  an  option  which  was  incon- 
sistent with  the  character  of  a  bailment  (Hund  agt.  Wesiy  7 
Cow.y  75  ;  Smith  agt.  Clark,  21  Wend.,  83 ;  Foster  agt.  Pet- 
tUxme,  3  Sdd.,  433  ;  Buffum  agt.  Merry,  3  Mason,  478 ;  Chase 
agt.  Washburn,  1  Ohio  St.,  244 ;  Ewingdu^.  French,  1  Blacky 
853  ;  ScTumler^a  Bailments,  5). 

The  case  is  not  one  where  they  had  possession  of  the  plain- 
tiff's property  under  an  executory  agreement  to  purchase, 
but  one  where  the  title  passed  on  delivery  unless  the  delivery 
was  a  bailment.  It  was  not  a  bailment  if  they  had  a  right  to 
return  money  in  its  place.  Unless  the  plaintiffs  can  recover 
in  assumpsit  upon  the  promise  made  by  the  defendants  to 
£.empf  &  Co.,  to  assume  all  the  debts,  obligations  and  liabili- 
ties of  the  latter,  the  complaint  fails  to  show  a  cause  of  action. 
Vol.  LXVI       12 
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He  was  not  a  party  to  the  contract,  nor  did  its  consideration 
move  from  him,  and  there  is  nothing  in  its  terms  to  indicate 
that  it  was  intended  to  be  made  for  his  benefit. 

The  case  thus  presents  the  mnch  vexed  question  as  to  the 
right  of  a  third  person  to  maintain  assumpsit  upon  a  contract 
which  may  inure  to  his  benefit  but  to  which  he  is  not  a  party. 
It  is  stated  in  HUUard  on  Contracts  (425)  that  "  the  cases  on 
this  subject  are  very  discordant,  the  earliest  decisions  holding 
that  such  action  cannot  be  maintained.  Many  succeeding 
cases  in  England  holding  the  contrary,  and  some  American 
cases  of  high  authority  tending  strongly  to  restore  the  old 
doctrine." 

The  subject  has  been  recently  somewhat  considered  in  two 
cases  in  the  supreme  court  of  the  United  States.  Mr.  justice 
Davis,  delivering  the  opinion  of  the  court  in  Hendrick  agt. 
Lindsay  (93  U.  xS,  143),  says :  "  The  right  of  a  party  to 
maintain  assumpsit  on  a  promise,  not  under  seal,  made  to 
another  for  his  benefit,  although  much  controverted,  is  now 
the  prevailing  rule  in  this  country."  Mr.  justice  Strong, 
delivering  the  opinion  of  the  court  in  the  National  Hank 
agt.  Grand  Lodge  (98  U.  /S,  123),  says :  "We  do  not  propose 
to  enter  at  large  upon  a  consideration  of  the  inquiry  how  far 
privity  of  contract  between  a  plaintiff  and  defendant  is  neces- 
sary to  the  maintenance  of  the  action  of  assumpsit.  The 
subject  has  been  much  debated  and  the  decisions  are  not  all 
reconcilable.  No  doubt  the  general  rule  is  that  such  privity 
must  exist.  Undoubtedly  there  are  many  exceptions  to  it 
*  *  *  But  where  a  debt  already  exists  from  one  person 
to  another,  a  promise  by  a  third  person  to  pay  such  debt 
being  primarily  for  the  benefit  of  the  original  debtor  and  to 
relieve  him  from  liability  to  pay  it  (there  being  no  novation), 
he  has  a  right  of  action  against  the  promisor  for  his  own 
indemnity ;  and,  if  the  original  creditor  can  also  sue,  the 
promisor  would  be  liable  to  separate  actions,  and,  therefore, 
the  rule  is  that  the  original  creditor  cannot  sue.  His  case  is 
not  an  exception  from  the  general  rulp  that  privity  of  contract 
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is  required."  There  are  adjudications  which  hold  broadly 
that,  in  a  case  like  the  present,  where  one  party  assumes  to 
pay  all  the  debts  of  the  other  a  creditor  of  the  promisee  may 
maintain  assumpsit  against  the  promisor.  Such  a  case  is 
Joslyn  agt.  New  Jersey  Oar  Company  (46  N,  t/.,  141). 
There  are  others  which  hold  that  where  the  promisor  under- 
takes to  pay  certain  specified  creditors  or  debts  of  the 
promisee,  the  creditor  can  maintain  suit  against  the  promisor. 
Such  a  case  is  Brovyn,  agt.  Curran  (14  Huiij  260).  Other 
cases  decide  that  although  by  the  agreement  one  of  the  parties 
undertakes,  in  general  terms,  to  assume  or  pay  all  the  debts 
of  the  other,  if  the  agreement  appears  to  be  primarily  intended 
for  the  benefit  of  the  pi-omisee,  he  is  the  only  person  who 
can  recover  upon  the  promise  {National  Bank  agt.  Grand 
Lodge,  98  U.  S.,  123 ;  Dorr  agt.  Clarky  7  Cfrat/j  198 ;  MerriU 
agt.  Green,  55  N.  JT.,  270 ;  Pardee  agt.  Treat,  82  N.  Z,  385). 

It  will  not  be  profitable  to  attempt  to  collate  the  authorities 
upon  the  general  question. 

In  England  it  is  now  distinctly  established,  so  far  as  any 
common  law  right  of  action  is  concerned,  that  a  third  person 
cannot  sue  on  a  contract  made  by  others  for  his  benefit,  even 
if  the  contracting  parties  have  agreed  that  he  may  {PoUock, 
Contj  196).  While  in  both  Massachusetts  and  New  York 
the  later  decisions  limit  more  strictly  the  exceptions  to  the 
genei*al  rule,  that  the  person  must  sue  to  whom  the  promise 
18  made.  Neither  in  these  decisions  nor  elsewhere  in  this 
country  has  the  English  rule  been  recognized.  It  has  the 
merit  of  simplicity,  but  is  artificial  instead  of  being  reasonable. 

According  to  good  sense  and  upon  principle,  there  is  no 
reason  why  a  person  may  not  maintain  an  action  upon  a 
contract  although  not  a  party  to  it,  when  the  parties  to  the  con« 
tract  intend  that  he  may  do  so.  The  formal  or  immediate  par- 
ties to  a  contract  are  not  always  the  persons  who  have  the  most 
substantial  interest  in  its  performance ;  sometimes  a  third  per- 
son is  exclusively  interested  in  its  fulfilment.  If  the  parties 
choose  to  treat  him  as  the  primary  party  in  interest,  they  reo- 
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ognize  him  as  a  party  ia  fact  to  the  consideration  and  promise. 
And  the  result  of  the  better  considered  decisions  is,  that  a 
third  person  may  enforce  a  contract  made  by  others  for  his 
benefit,  whenever  it  is  manifest  from  the  nature  or  terras  of 
the  agreement  that  the  paiiies  intended  to  treat  him  as  the 
person  primarily  interested.  The  cases  of  Hendriok  agt. 
Lindsay  and  National  Bank  agt.  Orand  Lodge^  and  the 
expressions  in  these  opinions  do  not  antagonize  upon  this 
proposition,  but  accord  with  it. 

The  language  of  Folobb,  J.,  in  Simson  agt.  Brown  (68 
N.  T,y  855),  may  be  adopted  as  a  correct  and  accurate  state- 
ment of  the  law,  as  follows :  "  It  is  not  every  promise  made 
by  one  to  another,  from  the  performance  of  which  a  benefit 
may  inure  to  a  third  person,  which  gives  a  right  of  action  to 
such  third  person,  he  being  neither  privy  to  the  contract  nor 
to  the  consideration.  The  contract  must  be  made  for  his 
benefit  as  its  object,  and  he  must  be  the  party  intended  to  be 
benefited." 

There  is  a  class  of  cases  where,  under  a  contract  between 
two  persons,  property  has  come  to  the  hands  of  one  of  them, 
which  in  equity  is  charged  with  a  lien  or  trust  in  favor  of  a 
third  person,  in  which  the  latter  may  sue  in  his  own  name 
upon  the  promise  to  discharge  the  lien  or  assume  the  tnist. 
These  cases  have  no  proper  application  to  a  case  like  the 
present,  where  a  copartnership  transfers  its  assets  to  a  pur- 
chaser and  the  only  interest  of  the  plaintiff  is  that  of  a  cred- 
itor at  large  of  the  selling  partners.  Such  creditors  have  no 
lien  for  their  debts  upon  the  partnei*ship  assets,  except  in  cases 
of  insolvency  or  administration  {Golyer  on  PavL^  sec,  324 ; 
Story  Party  sees.  358,  360  ;  Crippen  agt.  Hudson^  13  iT.  T.y 
161). 

If  on  snch  a  transfer  the  purchaser  assumed  to  pay  certain 
specified  creditors  or  certain  enumerated  debts  of  the  seller, 
it  may  be  fairly  urged  that  the  parties  contemplate  a  direct 
liability  to  the  specified  creditor  on  the  part  of  the  purchaser. 
On  the  other  hand,  when  the  agreement  is  silent  respecting 
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any  specific  obligation  to  be  assumed  to  a  third  person,  the 
natural  inference  is  tliat  it  was  intended  primarily  for  the 
benefit  of  the  promisee  and  to  adjust  the  rights  and  duties  of 
the  parties  as  between  themselves. 

Applying  this  criterion  to  the  case  in  hand,  the  plaintiff 
cannot  maintain  assumpsit  upon  the  agreement  set  forth, 
because  there  is  no  recognition  in  it  of  any  liability  to  him 
and  nothing  to  indicate  that  any  claim  of  his  was  present  to 
the  contemplation  of  the  parties. 

The  demurrer  is  sustained. 


SUPREME  COURT. 


Davh)  Dows  and  others  agt.  The  Villagb  of  Ibvington  and 

others. 

Office  and  officers —  Asaesement — When  trustees  of  a  village  are  officers  de  facto 
and  competent  to  lay  an  assessment  — Election  — Irregularities  which  wiU  noi 
be  rectified  in  the  courts — Dtfects  which  w&l  not  be  inquired  into  coUateraUy^ 

The  fact  that  the  president  and  trustees  of  the  village  of  Irvington  failed 
to  take  the  prescribed  oath  of  office  before  entering  upon  the  perform- 
ance of  their  duties  as  such  trustees  and  president,  does  not  affect  the 
validity  of  their  action  in  organizing  themselves  into  a  board  of  water 
commissioners  under  the  act  of  1875,  chapter  181,  to  furnish  water  to 
said  village;  they  having  taken  possession  of  their  offices  and  the  public 
having  acquiesced  in  their  claim  and  tenure,  they  are  officers  de  facto 
and  competent  to  lay  an  assessment. 

Irregularities  in  an  electon  which  would  not  change  the  result  will  not  be 
rectified  in  the  courts.  If  an  election  is  irregular,  certiorari  is  the  proper 
remedy. 

The  defects  that  the  assessment-roll  was  made  by  officers  who  had  not 
qualified,  and  contained  names  not  properly  on  it,  and  omitted  others 
which  ought  to  have  been  on^  cannot  be  inquired  into  collaterally. 

Special  Term.,  August,  1888. 

John  A.  Bryan  and  Samuel  E,  Lyon,  for  plaintifb. 

L.  T.  Yale,  for  defendants. 
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Dtkman,  J.  —  The  individaal  defendants  are  president  and 
trustees  of  the  village  of  Irvington,  in  Westchester  county. 
Under  the  act  of  1875  {chap.  181)  these  gentlemen  organized 
themselves  into  a  board  of  water  commissioners  to  furnish 
water  to  the  inhabitants  of  their  village,  and  pursuant  to  the 
statute  held  an  election  and  submitted  to  the  village  the  ques- 
tion whether  it  would  have  water  introduced  or  not.  A 
majority  of  the  votes  having  been  cast  in  favor  of  the  project, 
the  water  commissioners  were  about  to  proceed  when  the 
plaintiffs  intervened  and  in  this  action  secured  a  preliminary 
injunction  restraining  any  further  action  on  the  defendants' 
part. 

The  case  is  now  submitted  for  judgment  on  a  statement  of 
facts  agreed  to  by  both  plaintiffs  and  defendants. 

The  plaintiffs  are  taxpayers  and,  under  the  taxpayers'  act 
of  1872,  allege  that  the  defendants'  project  involves  waste  and 
injury  to  the  property  of  the  village  of  Irvington.  It  is  not 
alleged  that  funds  in  possession  or  expectation  will  be  squan- 
dered ;  but  the  plaintiffs  rest  their  case  on  the  proposition  that 
contracts  will  be  executed  by  the  defendants,  and  bonds  issued 
or  an  assessment  laid,  while  neither  contracts,  bonds  nor  assess- 
ment will  be  valid. 

It  will  be  assumed  to  be  within  the  taxpayers'  act  to  pre- 
vent any  village  from  falling  into  such  a  plight. 

The  invalidity  of  contracts  and  assessment  is  claimed  to 
result  from  three  facts :  1.  That  the  individual  defendants 
acted  without  taking  the  oath  of  office  prescribe  1.  2.  That 
the  assessment-roll  of  1882,  used  in  the  election  referred  to, 
was  invalid  and  avoids  the  election.  3.  That  at  the  election 
votes  were  improperly  received  and  excluded. 

Let  it  be  conceded  that  the  oath  which  the  defendants  took 
and  subscribed  was  an  idle  ceremony,  because  it  was  adminis- 
tered by  an  officer  lacking  authority.  Nevertheless,  these  gen- 
tlemen took  possession  of  the  office  and  'the  public  have 
acquiesced  in  their  claim  and  tenure.  They  are,  therefore, 
officers  de facto  and  competent  to  lay  an  assessment. 
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Judge  CooLEY,  writing  on  taxation,  defines  an  officer  de 
facto  ^^  to  be  one  who  has  the  reputation  of  being  the  officer 
he  assumes  to  be  and  yet  is  not  a  good  officer  in  point  of 
law  "  {Cooley  on  Taxation,  185).  "  The  public  acquiescence 
and  reputation  attach  certain  important  consequences  to  his 
occupation  of  the  office  which  the  interest  of  the  state  does 
not  permit  to  depend  upon  his  own  motives  or  the  degree  of 
plausibility  which  attaches  to  his  claim."  "  It  has  sometimes 
been  urged  that  in  tax  proceedings  there  was  no  proper  room 
for  the  application  of  the  doctrine  which  is  applied  In  other 
cases  in  support  of  action  by  officers  de  facto,  that  the  pro- 
ceedings are  summary  and  for  the  m^st  part  ex  parte,  that 
they  may  deprive  the  owner  of  his  freehold  by  means  of 
process,  which  usually  and  perhaps  necessarily  is  somewhat 
arbitrary,  and  that  he  is  therefore  entitled  of  right  to  have 
all  the  security  which  the  law  intended  he  should  have  in 
the  character  and  standing  of  an  officer  duly  and  properly 
chosen  for  the  particular  duty  in  the  official  oath  of  sicch  an 
officer  when  one  is  required  by  law ;  in  the  official  bond  if 
one  is  made  necessary,  and  indeed  such  security  as  would  be 
afforded  by  a  strict  compliance  with  every  provision  which 
has  been  made  by  the  revenue  laws  for  the  protection  of  tax- 
payers. The  reasons  are  plausible,  but  they  are  not  very 
conclusive.  Indeed,  if  official  action  of  officers  de  facto  in 
judicial  positions  can  be  sustained  as  often  as  it  has  been, 
though  not  only  property  but  also  liberty  may  depend  upon 
it,  it  is  difficult  to  suggest  any  distinguishing  reason  to 
remove  tax  cases  from  the  application  of  the  same  principle. 
The  clear  and  very  strong  preponderance  of  authority  is  that 
the  general  policy  of  the  law  requires  the  acts  of  officers 
de  facto  to  be  sustained  under  the  same  circumstances  and 
on  the  same  reasons  that  sustain  them  in  others  "  {Ihid,p,  190). 

The  case  of  Merritt  agt.  The  Village  of  Portchester  (71 
JT.  Y.y  309),  is  cited  by  the  plaintiff  and  is  opposed  to  the 
doctrine  of  judge  Coolst's  treatise. 

Several  years  later  the  same  court,  with  many  members 
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BtiU  sitting,  decided  The  Matter  of  the  Petition  of  Kendall 
(85  N.  jr.,  362).  This  proceeding  was  to  vacate  an  assess- 
ment because  commissioners  to  examine  all  such  contracts  in 
New  York,  and  who  certified  that  this  one  was  free  from 
f raad,  had  failed  to  take  the  oath  of  office.  The  assessment 
was  held  valid  as  the  act  of  officers  de  facto. 

*'  It  would  be  a  monstrous  proposition,"  writes  judge  Earl, 
^^  to  bold  that  the  action  of  town  assessors  or  of  trustees  of 
viUages,  who,  under  the  general  village  act  perform  the  duties 
of  assessors  was  void  because  they  had  neglected  to  take  any 
official  oath.  It  is  no  answer  to  the  validity  of  the  action  of 
these  commissioners  as  de  facto  officers,  that  their  action 
could  result  in  taking  private  property  for  assessments  which 
might  be  consequent  upon  their  action." 

These  decisions  are  reconciled  by  the  reflection  that  the 
commissioners  of  estimate  and  apportionment  in  the  Poiir 
chester  case  were  not  public  officers,  while  the  commissioners 
in  the  Matter  of  Kendall  were. 

Judge  Platt,  In  the  Matter  of  Attorneys  (20  Johne.j  493), 
defined  office  to  be  "  an  employment  on  behalf  of  the  govern- 
ment, in  any  station  or  public  trust  not  merely  transient, 
occasional  or  incidental."  Tried  by  this  test,  the  commis- 
sioners in  the  Portchester  case  fall  outside  the  definition  of 
office.  Their  employment  was  transient  and  incidental  to  the 
larger  scheme  which  the  trustees  of  that  village  were  con- 
ducting. On  the  other  hand  the  commissioner  in  the 
Kendall  case  were  appointed  by  the  legislature  to  examine 
every  public  improvement  in  New  York  city  for  which  an 
assessment  had  been  laid,  and  certify  whether  each  was  free 
from  fraud.     These  commissioners  were  public  officers. 

There  is  another  test.  The  appointment  of  commissioners 
of  estimate  and  apportionment  has  from  time  to  time  been 
entrusted  to  the  courts  by  the  legislature,  and  no  question 
made  of  the  constitutionality  of  the  practice.  Yef  the  con- 
stitution forbade  the  legislature  to  intrust  to  the  courts 
appointment  to  public  office  {Conet,  of  1846,  art.  6,  sec.  8). 
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Such  officers  as  the  court  can  appoint  ai*e  not  public  officers 
{MaMer  of  Dathaway,  Tl  iT.  T".,  242). 

The  Portchester  commissioners,  like  referees,  comrats- 
sioners  of  appraisal,  and  the  like,  are  not  public  officers,  and 
could  not  claim  to  be  de  facto  officials.  On  the  contrary, 
the  commissioners  in  the  Kendall,  and  the  village  trustees  in 
this  case,  are  public  officer^  and  can  cliiim  de  fado  powers 
{People  agt.  Bartlett^  6  Wettd.,  422). 

It  is  a  canon  of  election  law  that  irregularities  which  would 

not  change  the  result  will  not  be  rectified  in  the  courts 

-  {D'dUm  on  Municipal  Corporations  \Zd  «rf.},  mc,  197,  n,  ^). 

This  disposes  of  the  irregularities  complained  of  in  this  case, 

•  for  it  is  not  pretended  that  the  vote  would  have  been  adverse 

•  to  the  introduction  of  water  into  Irvington  had  all  the  JHj- 
puted  votes  gone  against  it.  If  the  election  was  irregular, 
certiorari  is  the  plaintiffs  remedy. 

It  is  alleged  that  the  assessment-roll  of  1888  was  made  by 
officei'S  who  had  not  qualified  and  contains  names  not  properly 
on  it,  and  omits  others  which  ought  to  be.  Those  defects 
cannot  be  inquired  into  collaterally. 

Judgment  should  be  for  the  defendants,  dismissing  the 
complaint  upon  the  merits,  with  costs,  and  with  leave  to  try 
the  remaining  questions  in  issue. 


N.  T.  CITY  COURT. 
Hebhan  F.  Keausb  agt.  Hokatio  F.  Avebill. 

Appea/ranM-'-AngvoeT'^ Practice-^  Code  cf  CHvU  Proeeedure,  tectioM  421, 
423 — Bffset  of  an  order  extending  time  to  answer. 

An  order  extending  time  to  answer  is  equivalent  to  a  notice  of  appearance. 
Special  Term^  November^  1883. 

Charles  E,  Lexow^  for  plaintiff. 

William  J.  Cannon^  for  defendant. 
Vor.  I^VI        13 
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Hawes,  cA —  It  appears  that  the  defendant  in  this  case 
obtained  an  order  extending  time  to  answer,  and  served  the 
same  upon  plaintiffs  attoi-ney,  but  served  no  formal  notice  of 
appearance.  Jad^pnent  was  entered  bj  plaintiff  as  for  want 
of  an  answer,  and  no  notice  of  subsequent  proceedings  was 
served  upon  defendant's  attorney,  and  the  question  now  pre- 
sented is  whether  sections  421  and  422  of  the  Code  has  so 
modified  the  former  practice  that  the  order  of  extension  and 
papers  upon  which  it  is  based  are  void.  The  case  of  Couch 
agt.  MvUcme  (63  Ilov).y  79)  would  seem  in  its  language 
to  sustain  the  plaintifTs  theory,  and,  to  a  certain  extent, 
the  same  may  be  said  of  the  case  of  Douglas  agt,  Ilaber- 
atro  (58  Uow.y  276),  although  in  the  latter  case  the  ques- 
tion here  presented  was  not  necessarily  involved.  Upon 
an  examination  of  the  statute  I  am  unable  to  discover  any 
such  radical  changes  in  the  practice  as  these  decisions  would 
seem  to  imply.  Section  421  is  a  substitute  for  section  130  of 
the  Code  of  Procedure,  and  defines  in  terms  the  requisites 
of  a  formal  notice  of  appearance  when  such  appearance  is 
made ;  but  these  formal  requisites  were  substantially  the  same 
as  those  existing  imder  the  old  practice ;  and  under  the  strictest 
construction  their  specific  requirements  were  demanded  only 
when  the  appearance  was  to  meet  certain  well-known  provisions 
of  the  statute.  It  seems  to  me,  however,  that  because  section 
421  of  the  Code  has  prescribed  a  certain  form  in  which  the 
defendant's  attorney  must  add  his  signature  to  a  notice  of 
appearance,  demurrer  or  answer,  that  the  paper  so  served  is  not 
void  even  though  it  should  vary  somewhat  in  that  regard. 
In  the  case  at  bar  (and  the  same  may  be  said  of  all  similar 
cases)  the  attorney,  under  oath,  in  his  application  for  the 
order,  states  that  he  is  the  a4;tomey  for  the  defendant  in  the 
above  entitled  action,  and  he  is  so  described  in  the  afiidavit 
of  merits  sworn  to  by  the  defendant.  The  papers  are 
indorsed  by  the  attorney  as  attorney  for  the  defendant,  and 
his  office  address  also  indorsed  in  the  usual  manner.  These 
papers  so  indorsed,  indudinfir  the  order  of  the  court  extending 
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time  to  defendant  to  answer,  were  served  upon  the  plaintiff's 
attorney  within  the  required  time.  The  conrt  acting  upon 
the  papers  submitted,  extends  defendant's  time  to  answer. 
Can  it  be  claimed  that  under  snch  circumstances  the  court 
acquired  no  jurisdiction  to  gmnt  the  order,  and  is  not  this  a 
substantial  test  as  to  whether  it  was  or  was  not  a  void  appear- 
ance ?  The  fact  is,  as  it  seems  to  me,  that  the  act  was  one 
which  took  place  during  the  progress  of  the  case,  and  that 
the  defendant  has  submitted  to  the  jurisdiction  of  the  court 
and  he  is  estopped  from  denying  its  validity.  The  plaintiff 
deems  it  invalid,  but  the  most  he  can  claim  is  that  it  is 
irregular,  even  though  there  was  no  order  of  the  court  If, 
however,  the  court  had  power  to  make  the  order,  it  is  valid 
until  set  aside.  The  question  of  jurisdiction  in  such  a  case 
is  fully  discussed  in  Cocley  agt  Lawrence  (5  Duer^  610), 
where  the  whole  issue  depended  upon  its  determination,  and 
it  was  decided  that  the  power  was  complete.  It  would  seem 
to  be  elementary  in  view  of  the  accompanying  facts  which 
appear  in  this  and  kindred  cases.  If,  therefore,  the  court  had 
power  to  grant  the  order,  the  position  of  the  plaintiff  is 
indefensible  in  any  phase  of  tlie  case.  But  aside  from  this 
I  do  not  think,  as  said  above,  that  the  provisions  of  s^tion 
421  are  in  any  material  aspect  different  from  the  former 
practice  as  would  seem  to  be  implied  in  the  decisions  above 
referred  to.  The  body  of  the  notice  of  appearance  was  pre- 
cisely alike  under  the  former  and  the  present  practice. 
Under  the  former,  rule  10  required  that  ^^on  all  papers 
served,  the  attorney,  besides  subscribing  his  name,  shall  add 
thereto  his  place  of  business."  This  is  substantially  embodied 
in  section  421  of  the  Code,  and  the  decisions  which  apply  to 
the  question  in  its  different  phases  are  equally  applicable, 
and  certainly  a  slight  variance  in  that  regard  would  not,  in 
my  opinion,  make  the  order  wholly  void.  Admitting  that 
Bucli  an  appearance  would  be  voidable  under  the  provision 
of  the  Code,  I  think  that  it  had  sufiScient  life  to  give  to  the 
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couFt  jurisdiction  to  make  the  order,  and  if  so,  it  was  sufficient 
to  bind  the  plaintiff  until  vacated. 

Plaintiff  must  accept  service  of  the  order;  no  costs  to 
either  party. 


SUPEEME  COURT. 


Lazabits  S«  Mubad,  respondent,  agt.  Ellis  B.  Thomas, 

impleaded,  <S:;c.,  appellant. 

CorUempt  —  CommUment  for  —  Discharge  from  imprisonment  on  habeas 
corpus -^Prisoner  not  privileged  as  a  party  in  attendance  upon  such  pro- 
ceeding so  as  to  reUste  him  from  arrest  under  a  furtJier  commitment  for 
same  contempt — Practice —  Code  of  Civil  Procedure,  section  8048. 

A  defendant  who  while  seeking  release  upon  habeas  corpus  from  imprison- 
ment under  a  commitment  for  violation  of  an  injunction  on  the  ground 
of  insufficiency  of  the  commitment  itself,  is  not  entitled  to  be  released 
from  a  further  commitment,  immediately  succeeding  his  discharge,  for 
the  reason  that  he  was  privileged  as  a  party  in  attendance  upon  the 
Other  proceeding. 

I^irst  Department^  General  Tanrv^  JunCy  1883. 

Before  Davis,  P. «/!,  Dakiels  and  Brady,  JJ. 

•    Appeal  from  an  order  denying  a  motion  to  set  aside  a 
commitment* 

8.  Cookey  for  appellant. 

S.  F.  Kneela/ndy  for  respondent. 

Daniels,  J.-^A  fine  had  been  imposed  npon  the  defend- 
ant bj  an  order  of  the  court  because  of  his  violation  of  an 
injunction,  and  his  commitment  was  ordered  until  he  sliould 
pay  the  fine  ot  be  otherwise  sooner  discharged  by  the  court. 
Under  this  <»*dei^  a  commitment  had  been  issued  upon  which 
the  defendant  was  arrested  and  committed  to  prison,  and  he 
applied  for  his  discharge  from  the  imprisonment  by  habeas 
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corjma  on  the  ground  of  insnflSciency  of  the  commitment 
itself.  During  the  pendency  of  that  proceeding  he  was  com- 
mitted to  the  custody  of  his  counsel  and  appeared  in  per&on, 
when  it  was  finally  decided  and  an  order  made  for  his  discharge* 
Immediately  succeeding  tliis  order  a  further  commitment 
was  issued,  upon  which  the  defendant  was  at  once  arrested, 
and  he  applied  to  be  relieved  from  that  arrest  for  the  reason 
that  he  was  a  party  in  attendance  upon  the  other  proceeding. 
But  for  all  the  purposes  of  the  case,  he  continued  in  custody 
from  the  time  when  he  was  brought  before  the  judge  by  the 
habeas  corpus  until  the  order  was  made  for  his  discharge. 
Theoretically,  as  well  as  in  fact,  he  was  during  the  whole  time 
under  restraint,  and  could  not  therefore  entitle  himself  to  be 
relieved  from  the  second  commitment  on  any  ground  of  privi- 
lege from  arrest.  This  second  commitment  was  issued  to 
supply  the  defects  found  to  exist  in  the  one  which  preceded 
it,  and  for  that  reason  it  was  sanctioned  by  the  practice  of  the 
conrt  {Siiyder  agt.  Van  Ingen^  9  Hun^  569).  It  was  warranted 
by  the  order  itself,  which  directed  the  effectual  imprisonment 
of  the  defendant  until  he  should  pay  the  fine  imposed  upon 
him  or  be  otherwise  discharged,  and  that,  under  the  circum- 
stances,  could  only  be  secured  by  issuing  and  executing  the 
second  commitment. 

It  was  also  objected  in  support  of  the  application  that  the 
present  commitment  was  not  a  legal  exercise  of  the  authority 
of  the  court,  but  the  fact  that  it  may  have  contained  a  state- 
ment of  more  than  was  necessary  to  carry  the  order  into 
effect,  can  in  no  way  impair  its  efficiency.  It  did  fully  recite 
^ud  set  foi*th  the  substance  of  the  order,  and  in  that  manner 
clearly  showed  the  liability  of  the  defendant  to  imprisonment. 
And  that  other  additional  matters  were  stated  tending  further 
to  support  the  plaintiff's  right  to  commit  him  to  custody,  in 
no  manner  invalidated  or  abrid£red  the  effect  of  the  commit- 
ment  It  was  very  full  and  complete,  and  the  case  of  The 
People  agt.  Bergen  (6  ILv/n^  267),  is  not  an  authority  in  any 
Hianner  relieving  the  defendant  from  imprisonment  under  the 
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commitment  There  it  appeared  that  tliere  was  no  legal 
foundation  for  the  order  itself,  while  m  the  present  case  the 
validity  of  the  order  cannot  be  drawn  in  question  {Rodriquez 
agt.  East  Jiiver  JSamngs  Institution^  76  N,  JT.,  316). 

As  the  commitment  was  issued  it  fully  complied  with  all 
that  the  settled  practice  of  the  courts  has  at  any  time  required 
on  this  subject  {People  agt.  Jfevinsj  1  I2iU^  1 54 ;  Shank^a 

case,  15  AJ^.  [N.  5.]i  39)- 

It  is  not  very  important  to  consider  whether  the  proceeding 
is  under  the  Code  or  the  Revised  Statutes.  For  in  either 
case  the  right  to  imprison  the  defendant  for  the  violation  of 
the  injunction  has  been  secured  (3  Rev.  Stat.  [6th  ed.],  856, 
eec.  ly  enhs.  3,  8).  For  the  injunction  was  a  lawful  mandate 
as  that  has  been  defined  by  subdivision  2,  section  3343  of 
the  Code. 

The  order  from  which  the  appeal  has  been  taken  seems  to 
have  been  well  warranted,  and  it  should  be  affirmed,  with  the 
usual  costs  and  disbursments. 

Davis,  P.  J.,  and  Bradt,  J.,  concur. 


SUPREME  COURT. 
Fbedbbiok  Tatlob  agt.  John  B.  Thompson. 

OorpercUions — RetpontHntiUy  of  trwiees  —  ITieir  liabiUty  to  credUornforjQiTkg 
a  fai$e  return — Buffideney  of  complaint  in  action  agaimt  trustee. 

Where  a  creditor  of  a  corporation  seeks  to  charge  a  trustee  personally 
with  a  debt,  upon  the  ground  that  in  pursuance  of  the  eighteenth  sec- 
tion of  chapter  61 1  of  the  Laws  of  1875  he  signed  and  caused  to  be 
filed  an  annual  report  which,  as  the  complaint  alleged,  was  false  in  a 
material  representation  -^  viz. ,  that  the  whole  of  the  capital  stock  of 
$700,000  had  been  paid  in  full,  when  in  fact  it  was  issued  in  exchange 
for  an  interest  m  real  property  not  exceeding  $200,000  —  it  is  not  neces- 
sary to  aver  that  the  transaction  was  a  fraudulent  cover  for  a  fictitious 
payment  of  the  stock,  or  that  the  tr.i -tecs  had  no  actual  belief  in  the 
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value  of  the  land,  or  no  reasonable  ground  or  basis  for  such  belief,  and 
that  the -issue  of  the  stock  for  the  land  was  done  with  the  fraudulent 
purpose  of  evading  the  statute,  when  it  is  alleged  the  defendant  knew 
the  report  to  be  false  when  ho  signed  it 

Demubrbb  to  complaint. 
LewU  Sanders^  for  demurrer. 
Stuart  db  Boardman^  opposed. 

Van  V0B8T,  J.  —  Portions  of  the  complaint  are  open  to 
the  criticism  made  by  the  learned  counsel  for  the  defendant. 
The  report,  signed  by  the  defendant  and  the  other  tmstees,  is 
annexed  to  the  complaint  and  is  made  a  part  thereof,  and  the 
report  must  speak  for  itself  as  to  the  payment  of  the  capital 
stock  of  the  corporation,  and  how  and  in  what  paid. 

Some  of  the  allegations  of  the  complaint,  in  respect  to  the 
payment  of  the  capital  stock,  are  conclusions  of  the  pleader 
rather  than  a  statement  of  facts,  as  shown  by  the  report  itself ; 
but,  still,  I  am  of  opinion  that  the  complaint  discloses  a  cause 
of  action. 

The  corporation  of  which  the  defendant  was  a  trustee  was 
organized  under  chapter  611  of  the  Laws  of  1875,  entitled 
^  An  act  to  provide  for  the  organization  and  regulation  of 
certain  business  corporations."  The  plaintiff  is  a  creditor  of 
the  corporation,  and  the  defendant  is  sought  to  be  charged  per- 
sonally with  the  debt  upon  the  ground  that,  in  pursuance  of 
the  eighteenth  section  of  the  act  in  question,  he  signed  and 
caused  to  be  filed  an  annual  report,  which  report,  as  the  com- 
plaint alleges,  ^  was  false  in  a  material  representation."  The 
complaint,  in  substance,  limits  the  falseness  of  the  report  to 
its  statements  in  regard  to  the  payment  of  the  capital  stock. 
The  report  says  that  tlie.  capital  stock  of  the  corporation  is 
$700,000,  and  tluit  the  whole  thereof  "  has  been  paid  in  full." 

Section  14  of  the  act  in  question  forbids  the  issuing  of 
stock,  "  except  for  money,  labor  done  or  property  actually 
received  "  for  the  use  and  legitimate  purposes  of  the  corpora- 
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tion,  "at  its  fair  value/*  How  the  stock  in  question  was 
issued,  and  whether  for  money  or  property,  the  report  is 
silent.  It  does,  however,  state  that  it  '*  has  been  paid  in  full." 
In  the  end  the  complaint  alleges  that  the  whole  of  the 
capital  stock  was  issued  to  Henry  Y.  Attrill  in  exchange 
for  his  interest  in  certain  real  property,  with  tho  improve- 
ments thereon,  "  and  tliat  at  the  time  when  said  exchange  was 
made''  the  fair  value  of  the  interest,  of  said  Attrill  in  said 
real  property,  including  his  interest  in  all  improvements 
thereon,  did  not  exceed  the  Rum  of  $200,000,  and  that  tho 
defendant,  "when  he  signed  and  verified  the  report,  and 
caused  the  same  to  be  filed,  knew  that  the  same  was  false  as 
above  stated.'* 

Section  21  of  the  act  in  question  declares  that  if  any  report 
made  by  the  oflScers  of  such  corporation  shall  be  false  in  any 
material  representation,  the  ofiicers  who  shall  have  signed  the 
same  shall  be  jointly  and  severally  liable  for  all  debts  of  the 
corporation  contracted  while  they  are  officers  thereof. 

A  report  made  by  the  officers  of  a  corporation,  under  the 
law  in  question,  with  respect  to  the  capital  stock,  and  whether 
paid  in  full,  is  clearly  material,  and  any  false  statement  in 
respect  thereto  would  render  the  person  making  the  same 
liable  to  creditors. 

By  demurring  to  the  complaint  the  defendant  concedes 
the  tmthfulness  of  the  allegations  of  the  complaint,  that 
the  value  of  the  property  for  which  the  stock  was  issued 
did  not  exceed,  at  the  time  of  the  transaction,  $200,000. 
How  could  he  then,  in  good  faith,  make  and  sign  an  annual 
report  in  which  it  was  stated  that  the  capital  stock  of  $700,000 
had  been  paid  in  full  ?  The  mere  fact  that  it  turned  out  after 
the  report  was  made  that  the  property  for  which  the  stock 
had  been  issued  was  not  worth  the  amount  at  which  it  had 
been  originally  valued  and  taken,  would  not  expose  the  defend- 
ant to  the  charge  of  making  and  verifying  a  false  statement, 
or  to  liability  therefor.  If  he  acted  honestly  and  in  good 
faith  in  making  the  statement,  believing  it  to  be  true,  that 
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mronld  exonerate  him  from  liability.  The  Lake  Superior  Iron 
Company  agt.  Drevd  (90  Jf.  Zl,  87),  was  an  action  against  a 
stockholder  not  a  trustee.  But  the  complaint  allefl;es  that  the 
plaintiff,  when  he  signed  and  verified  the  report,  ^^  knew  that 
the  same  was  false  as  above  stated.''  Tiiat  means  that  he 
knew,  when  ho  signed  the  report,  that  the  property,  when 
laeceivedy  was  not  in  fact  worth  to  exceed  $200,000.  The 
liability  of  the  defendant  in  this  action  turns  upon  the  ques- 
tion exclusively  as  to  whether  he  knowingly  signed  a  report 
which  was  false  in  a  material  representation. 

The  learned  counsel  for  the  defendant  insists,  however, 
that  the  complaint  is  defective  in  substance,  in  that  it  does 
not  aver  that  the  transaction  "  was  a  fraudulent  cover  for  a 
fictitious  payment  of  the  stock,"  or  that  "  the  trustees  had  no 
actual  belief  in  the  value  of  the  land,  or  no  reasonable  ground 
of  basis  for  such  belief,"  and  that  the  issue  of  the  stock  for 
the  land  wajs  done  ^'  with  the  fraudulent  purpose  of  evading 
the  statute." 

It  may  very  well  be  that  the  good  faith  and  honesty  of  the 
transaction  between  the  company  and  Attrill  and  the  trustees 
who  took  part  in  issuing  the  stock  and  receiving  the  land  in 
payment,  may  constitute  a  fair  and  appropriate  subject  for 
inquiry  on  the  trial  of  an  issue  of  fact  in  this  action.  But  I 
cannot  say  that  such  allegations  are  necessary  in  a  complaint 
in  an  action  brought  under  section  21  of  the  law  in  question. 

In  Pier  agt.  Hanmore  (86  K  F.,  95,  104,  105),  it  is  said : 
**  Where  the  report  is  false  in  a  material  point,  and  plainly 
proven  to  have  been  known  so  to  be  to  the  officer  signing  it, 
it  can  hardly  be  necessary  to  prove  the  purpose  for  which  the 
misrepresentation  was  made,  or  that  any  paKicuIar  fraud  was 
intended,  as  if  a  trustee  should  knowingly  state  that  a  larger 
amount  of  capital  had  been  paid  in  than  had  in  fact  been 
paid,"  &c. 

As  has  been  already  stated,  the  complaint  alleges  that  the 
defendant  knew  the  report  to  be  false  when  he  signed  it. 
That  is  enough  to  uphold  the  pleading,  and  everything  else 
Vol.  LX7I        14 


Mum  iif  "-r"*"°- 

smwarr  x  implied  in  tbe  statement.  It  is  clearly  enough  to* 
Tc:  i^  deiohlut  to  his  answer  on  the  merits.  But,  as  was 
»)J  in  SiMima  af^  EJmoitdt  (12  Gray,  303),  ia  order  to 
itfiiiT  a  recoxvrj,  if  tlie  all^tion  be  denied,  it  must  be 
]sa>}«'  to  appear  on  tbe  trial  "  that  it  was  willful!}'  false,  that 
^  nude  intaitionall/  with  a  purpose  to  deceive,  and  that  the 
flcioiter  or  guilt;  knowledge  mnst  be  equivalent  to  mala  fides 
in  nuking  tbe  certificate." 

Tba  demnrrer  cannot,  therefore,  be  aoBtained,  but  the 
defendant  has  leave  to  withdraw  the  same  and  to  answer, 
upon  payment  of  costs. 


N.  Y.  COMMON  PLEAS. 
In  Matter  of  the  Assignment  of  F.  Matrb  &  Oo. 

..dat^^nM  —  WhatamotmU  to  mttMndaet  and  edOt  for  hit  renunaL 

On  October  tblrly-Ont,  tbe  uelgnee  draw  out  of  the  mooeTi  of  the  estate 
deposited  in  tbe  Central  National  Bank  $8,000,  and  on  November  fifth, 
he  draw  tbe  further  sum  of  (7,000.  Both  these  drafts  were  entered  on 
the  cash  book  of  the  assignee  on  the  last  mentioned  day.  On  Novem- 
ber ninth,  one  of  the  attorneys  for  tbe  parties  making  this  motion  for  the 
nmoval  of  the  assignee,  saw  these  entriea  and  aaksd  to  see  tbe  assignee's 
check  book.  The  assignee  refused  to  show  the  check  book,  and  said 
that  his  official  check  book  was  hla  private  affsJr.  His  attention  being 
called  to  the  fact  that  these  entries  bad  challenged  inquiry,  he  thought 
H  best,  for  some  reason  that  does  not  appear,  to  cause  the  words 
"special  deposit"  to  beadded  to  the  entries. 

BM,  fint,  that  the  assignee's  refusal  to  show  the  check  book  was 
improper  and  contrary  to  the  rules  of  this  court 

BtomUL  He  erred  in  saying  that  hla  offlcial  check  hook  was  his  private 
affair.  When  an  assignee  voluntarily  assumes  the  poBition  of  a  trustee 
for  others,  his  action  respecting  propeKy  In  which  they  ara  interested, 
is  In  no  sense  hii  private  affair. 

TAtnf.  An  assignee,  without  criminal  intent,  may,  from  pure  good  nature, 
lend  to  a  necessitous  friend,  wilhout  security,  the  money  of  the  assigned 
catale;  but  if  be  does  so  he  violates  his  duty  and  becomes  liable  to 
Kuoval.    Tbe  law  will  not  tolerate  any  action,  however  benerolent 
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may  be  the  motiye  that  prompted  it,  which  turns  the  trust  fund  from 
the  use  to  which  the  creation  of  the  trust  directed  its  application. 
.^bur£A.  The  conduct  of  the  assignee,  in  concealing  from  the  creditors  the 
purpose  for  which  the  money  was  drawn,  and  in  withholding  from  the 
court  evidence  tliat  he  undoubtdely  possesses,  as  to  the  times  at  which 
he  deposited  the  money,  though  he  promised  to  produce  the'  evidence, 
amounts  to  misconduct  within  the  meaning  of  the  assignment  act,  and 
calls  for  his  removaL 

Special  Temij  DeceivibeT^  1883. 

« 

Blumjenstid  (6  JSirsch,  for  petitioners,  for  motion. 

Richard  S.  Neweombey  for  assignee,  opposed. 

Yan  Hobsrn,  J. — Most  of  the  grounds  assigned  for  the 
removal  of  the  assignee  are  nnsabstantiah  Whatever  may  be 
the  true  construction  of  section  five  of  the  assignment  act,  it 
would  be  absurd  to  hold  tlie  assignee  responsible  for  the  act 
of  the  court  in  prematurely  ordering  him  to  file  a  provisional 
bond.  I  do  not  say  that  the  time  for  the  filing  of  a  provi- 
sional bond  had  not  arrived  when  the  order  for  the  filing  of  it 
was  made ;  but  I  do  say  that,  conceding  such  to  be  tlie  fact, 
the  assignee  should  not  be  made  the  scapegoat  for  the  errors 
of  the  court.  Again,  the  charge  that  the  assignee  has  paid 
some  preferred  debts  before  the  attorneys  for  the  moving 
parties  have  succeeded  in  obtaining  any  evidence  to  show  the 
assignment  to  be  fraudulent,  is  not  entitled  to  serious  notice. 
The  assignee  deserves  praise  instead  of  censure  for  having 
proceeded  without  delay  to  execute  his  trust  and  pay  the  pre- 
ferred debts.  I  should  not  hesitate  for  a  moment  to  remove 
an  assignee  who,  instead  of  performing  Ills  duty,  delayed  the 
execution  of  his  trust  and  the  payment  of  preferred  creditors 
for  the  purpose  of  enabling  non-preferred  creditors  to  hunt 
for  evidence  that  the  assignment  was  fraudulent.  Nor  is  any 
fault  to  be  found  with  the  assignee  for  taking  the  assignment 
for  his  chart  and  compass  and  paying  ^tlie  debts  in  the  order 
therein  set  down.  If  some  of  the  preferred  debts  are  not 
matured,  it  is  nevertheless  his  duty  to  pay  them,  making  the 
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necessary  deduction  of  interest.  It  is  his  duty  to  carry  the 
afisignment  into  effect  as  well  as  to  defend  its  validity.  If 
any  creditor  believes  that  the  assignment  is  fraudulent  in  fact, 
or  fraudulent  because  it  conflicts  with  the  law,  he  must  take 
proceedings  to  have  it  set  aside ;  and  if  he  does  not  take  such 
proceedings  he  has  no  right  to  ask  that  the  assignee  delay, 
even  for  an  hour,  the  performance  of  what  the  assignment 
requires  him  to  do. 

Without  discussing  all  the  accusations  made  against  the 
assignee,  I  shall  proceed  to  consider  one  charge  that  seems  to 
me  to  be  very  serious.  I  say  here  that  I  do  not  believe  that  the 
assignee  intended  to  misappropriate  a  dollar  of  the  estate.  It 
is  proved  that  he  is  a  merchant  who  bears  an  unblemished 
reputation  and  enjoys  the  confidence  of  many  estimable  men, 
I  think  he  has  made  a  serious  mistake,  however,  in  one  matter, 
and  I  regret  that  he  has  not  thought  it  best  to  be  frank  with 
the  court  with  respect  to  it. 

It  appears  that  on  October  thirty-one  the  assignee  drew  out 
of  the  moneys  of  the  estate  deposited  in  the  Central  National 
Bank  $8,000,  and  that  on  November  five  he  drew  the  further 
sum  of  $7,000.  Both  these  drafts  were  entered  on  tlie  cash 
book  of  the  assignee  on  the  last  mentioned  day.  On  Novem- 
ber nine,  one  of  the  attorneys  for  the  parties  making  this 
motion  saw  these  entries  and  asked  to  see  the  assignee's  check 
book.  The  assignee  refused  to  show  the  check  book.  This 
refusal  was  improper,  for  the  rules  of  this  court  expressly 
provide  {Jiule  19)  that  "  the  assignee  shall  keep  full,  true, 
exact  and  regular  books  of  account  of  all  receipts,  payments 
and  expenditures  of  money  by  him,  which  said  books  shall 
always,  during  business  hours,  be  open  to  the  inspection  of 
any  person  interested  in  the  trust  estate."  The  assignee  said 
that  his  official  check  book  was  his  private  affair.  In  this  he 
erred.  He  had  voluntarily  assumed  the  position  of  a  trustee 
for  others,  and  his  action  respecting  property  in  which  they 
were  interested  was  in  no  sense  his  private  affair.  But  his 
attention  was  called  to  the  fact  that  these  entries  had  challenged 
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inqairics,  and  then  he  thought  it  best,  for  some  reason  that 
does  not  appear,  to  cause  the  words  '^  special  deposits  "  to  be 
added  to  tlie  entries.  Why  those  words  were  not  written  at 
the  time  the  entries  were  made,  and  why  they  were  inserted 
after  inquiries  had  been  made  as  to  the  purpose  for  which  the 
money  had  been  drawn  from  the  bank,  no  explanation  has 
been  given. 

The  assignee,  does,  however,  give  an  explanation  of  the 
circumstances  under  which  the  money  was  taken  by  him.  He 
says  that  the  money  was  drawing  no  interest,  and  that  for  the 
purpose  of  getting  interest  upon  it  he  placed  it  on  deposit 
with  Charles  Minzesheimer  &  Co.,  who  agreed  to  pay  interest 
at  the  rate  of  four  per  cent,  and  who  pledged  with  him  three 
per  cent  government  bonds  as  collateral  security  for  the 
loan.  As  proof  that  such  a  transaction  took  place,  he  pro- 
duces two  receipts  from  Charles  Minzesheimer,  the  dates  of 
which  correspond  with  the  dates  of  the  entries  in  the  cash 
book  to  which  I  have  referred.  The  presumption  is,  of 
course,  tliat  these  receipts  were  given  at  the  times  at  which 
tliey  are  dated,  and  perhaps  it  was  because  of  this  presump. 
tion  that  the  assignee  does  not  state  in  his  affidavit  that  ho 
made  a  special  deposit  of  $8,000  with  Minzesheimer  on  the 
thirty-first  of  October,  or  that  he  made  a  special  deposit  of 
$7,000  on  the  fifth  of  November.  Mr.  Minzesheimer,  in  his 
affidavit,  is  silent  as  to  the  times  at  which  these  ^^  special 
deposits,"  as  they  are  called,  were  made.  He  says  that  the 
assignee  placed  in  his  hands  $15,000  of  tlie  money  of  the 
assigned  estate,  but  he  does  not  say  when  this  was  done. 
This  being  the  state  of  affairs  appearing  by  the  affidavits  at 
the  time,  the  motion  for  the  removal  of  the  assignee  was 
argued.  The  counsel  who  appeared  in  support  of  the  motion 
called  attention  to  the  fact  that  there  was  no  distinct  assertion 
that  the  special  deposits  had  been  made  before  notice  of 
motion  for  the  assignee's  removal  was  served,  and  that  it  was 
essential  to  the  completeness  of  the  assignee's  explanation  that 
he  should  show  that  the  so-called  special  deposits  were  not  an 
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afterthought,  bat  were  actually  made  at  the  date  of  the 
receipts.  To  this  the  counsel  for  the  assignee  assented,  and 
he  said  that  he  would  produce  Mr.  Minzesheimer's  affidavit 
to  prove  that  the  deposits  were  made —  the  first  on  the  thirty- 
first  of  October  and  the  second  on  the  fifth  of  November.  I 
have  waited  for  several  days  in  expectation  of  receiving  an 
affidavit,  if  not  from  Minzesheimer,  at  least  from  the  assigneOi 
that  the  deposits  were  actually  made  at  the  times  the  receipts 
bore  date.  No  such  affidavit  has  been  furnished,  and  the 
question  for  me  now  to  determine  is  whether,  in  \iew  of  the 
fact  that  I. do  not  believe  the  estate  to  be  in  danger  of  losing 
the  $15,000,  and  in  view  of  the  fact  that  many  of  the  largest 
creditors  are  desirous  that  the  assignee  should  be  retained,  I 
should  hold  tliat,  as  the  charge  is  really  one  of  misappropri- 
ating money,  the  burden  of  proof  is  on  the  moving  party,  and 
that  (though  the  assignees's  explanation  is  not  satisfactory) 
the  evidence  offered  against  him  is  insufficient  to  establish 
the  charge,  or  whether  I  should  hold  that  the  circumstances 
proved  by  the  petitioners  created  so  strong  a  proba^bility  of 
the  assignee's  misconduct  as  to  require  a  full  explanation  of 
his  use  of  the  money,  and  that  as  he  had  it  in  his  power  to 
prove,  by  his  own  oath,  that  the  deposits  were  made  at  the 
times  of  the  dates  of  the  receipts,  his  failure  to  produce  such 
proof  warrants  the  strongest  inference  against  him,  and  justi- 
fies the  conclusion  that  the  receipts  of  Minzesheimer  are  only 
fabricated  evidence,  designed  to  conceal  the  truth  as  to  the 
use  made  of  the  $15,000.  Strong  presumptions  arise  from 
the  suppression  as  well  as  from  the  fabrication  of  evidence. 

What  inference  is  fairly  to  be  drawn  from  the  fact  that  the 
assignee  refused  to  show  his  check  book,  which  must  have 
contained  entries  relating  to  the  withdrawal  from  the  bank  of 
tliese  two  sums,  $8,000  and  $7,000  ?  Why  was  the  cash  book 
afterwards  changed  by  the  inserting  of  the  words  "  special 
deposit  ? "  Why  is  not  the  affidavit  of  the  assignee  produced 
when  he  is  informed  that  it  is  of  the  highest  importance  tliat 
he  should  show  that  the  money  was  actually  deposited  with 
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Minzesheimer  at  the  dates  of  the  receipts.  WIij  has  he  not 
explained  his  inability  to  procure  the  affidavit  of  Minzesheimer} 
What  inference  is  to  be  drawn  from  the  fact  the  assigneei 
when  challenged  to  prodnoe  proof  that  the  special  deposits 
were  made  at  the  dates  of  the  receipts,  voluntarily  undertakes 
to  furnish  such  proof  (which,  if  it  exists,  must  necessarily  be 
in  his  own  hands),  and  then  fails  to  produce  it  ?  The  answer 
seems  to  be  that  the  assignee  has  made  such  use  of  the  money 
that  he  cannot  disclose  the  purpose  to  which  it  was  applied. 
I  say  again,  that  I  do  not  believe  that  he  took  it  for  his  own 
benefit,  or  that  he  has  not  replaced  it,  or  that  the  estate  will 
lose  it.  An  assignee,  without  criminal  intent,  may,  from  pure 
good  nature,  lend  to  a  necessitous  friend,  without  security,  the 
money  of  the  assigned  estate ;  but  if  he  does  so  he  violates 
his  duty,  and  becomes  liable  to  removal.  It  may  very  well 
be  that  the  assignee  has  not,  but  that  others'  have,  had  the 
benefit  of  these  two  sums ;  but  the  law  will  not  tolerate  any 
action,  however  benevolent  may  be  Uie  motive  that  prompted 
it,  which  turns  the  trust  fund  from  the  use  to  which  the 
creator  of  the  trust  directed  its  application. 

I  think  I  am  bound  to  decide  that  the  conduct  of  the 
assignee  in  concealing  from  the  creditors  the  purpose  for 
which  the  money  was  drawn,  and  in  withholding  from  the 
court  evidence  that  he  undoubtedly  possesses  as  to  the  times 
at  which  he  deposited  the  money,  though  he  promised  to  pro- 
duce the  eyidence,  amounts  to  misconduct  within  the  meaning 
of  the  assignment  act,  and  calls  for  his  removal. 

An  order  may  be  entered,  therefore,  for  the  removal  of  the 
assignee,  and  for  the  appointment  of  Emanuel  B.  Hart  as 
substituted  assignee  in  his  room ;  that  the  assignee,  Simon 
Danzig,  upon  the  service  upon  him  of  a  copy  of  the  order, 
deliver  and  surrender  to  Emanuel  B.  Hart,  the  substituted 
assignee,  all  and  singular  the  property  which  has  come  into 
his  possession  or  under  his  control  by  virtue  of  the  assign- 
ment ;  that  said  Danzig  account  before  Frank  A.  Kansomi 
who  is  appointed  referee  to  take  and  state  the  accounts  of  said 
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Danzig ;  that  the  Bubstituted  assignee,  before  entering  upon 
the  discharge  of  his  duties,  give  a  bond  in  the  sum  of 
$5,000,000  for  the  faithful  discharge  of  his  duties. 


SUPREME  COURT. 


George  B.  Smith  agt.  Isaac  W.  Ckissey,  as  Comptroller  of 

the  City  of  Troy. 

Fartiee — Who  may  aiid  shcnUd  be  made  parties'^  G^dat^CfMl Pro^ 

tectums  447,  44& 

An  action  which  seeks  to  enjoin  payment  of  money  to  individuals,  can- 
not be  maintained  without  making  them  parties  to  it 

He  who  is  deprived  of  his  property,  or  of  what  he  claims  to  be  his,  is 
entitled  to  be  heard,  and  no  judgment  can  be  rendered  depriving  him 
of  that  which  he  claims  to  be  his,  without  brining  him  before  the 
court,  which  is  asked  to  determine  his  right& 

Albany  Special  Term^  February ^  1883. 

Motion  by  defendant  to  dissolve  an  injunction. 

R,  A.  Parmenter^  for  defendant  and  motion. 

Merritt  c6  liyan^  for  plaiutiif  and  opposed. 

Westbeook,  J,  —  The  injunction,  which  this  motion  seeks 
to  vacate,  restrains  the  defendant,  as  comptroller  of  the  city 
of  Troy,  "  from  countersigning  any  draft  or  drafts  drawn  by 
Michael  Cavanaugh  and  Edward  Hannan,  for  the  payment  of 
any  police  force  in  said  city  over  which  John  McKenna  claims 
to  be  superintendent,  or  from  countersigning  any  draft  or 
drafts  for  the  payment  of  any  police  force,  which  are  not 
drawn  by  a  majority  of  the  board  of  police  commissioners ; " 
and  the  complaint  in  the  action  demands  a  judgment  awarding 
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a  permanent  injunction  of  a  like  character,  "  and  for  the  costs 
of  this  action." 

When  this  action  was  commenced,  and  when  the  motion  to 
dissolve  the  injunction  was  argued  and  submitted,  there  were 
in  the  city  of  Troy  two  police  forces,  each  claiming  to  be  the 
legal  force  of  the  city.  The  object  of  the  action  was  to 
restrain  the  payment  for  services  to  the  members  of  one 
force,  and  to  procure  a  permanent  judgment  therein  declaring 
that  such  force  was  not  legal,  and  that  no  member  thereof 
should  ever  obtain  compensation  for  his  services.  In  other 
woixls,  without  giving  the  parties  who  were  to  be  affected  by 
the  relief  sought  an  opportunity  to  be  heard,  this  court  was 
asked  temporarily  and  permanently  to  enjoin  the  payment  to 
them  and  each  of  them  of  monevs,  which  each  and  all  claimed 
to  be  legally  due.  It  is  true  that  since  the  submission  of  this 
motion  the  court  of  appeals,  in  People  ex  rel.  Woods  agt. 
CriMey  (91  N.  y.,  616),  has  settled  the  question  between  the 
two  forces,  and  determined  it  against  the,  one  which  the 
plaintiff  in  this  suit  claims  to  be  illegal,  but  that  decision  does 
not  dispose  of  one  question,  which  botli  this  motion  and  suit 
present,  and  that  is :  Can  an  action,  which  seeks  to  enjoin 
payment  of  money  to  individuals  be  maintained  without 
making  them  parties  to  it  ? 

The  answer  to  the  question  propounded  does  not  seem  to 
be  difficult.  lie  who  is  deprived  of  his  property,  or  of  what 
he  claims  to  be  his,  is  entitled  to  be  heard,  and  no  judgment 
can  be  rendered  depriving  him  of  that  which  he  claims  to  be 
his,  without  bringing  him  before  tlie  court  which  is  asked 
to  determine  his  rights.  The  Code  {sec,  447)  has  accordingly 
provided :  "  Any  person  may  be  made  a  defendant  who  has 
or  claims  an  interest  in  the  controverey  adverse  to  the  plain- 
tiff, or  who  is  a  necessary  party  defendant  for  the  complete 
determination  or  settlement  of  a  question  involved  therein." 
And  when  the  parties  are  too  numerous  to  be  all  united  it 
has  {sec,  448)  further  declared :  "  One  or  more  may  sue  or 
defend  for  the  benefit  of  all." 
Vol.  I, a VI         15 
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It  is  apparent,  if  the  relief  asked  by  the  eomplaiut  in  this 
action  be  granted,  that  many  individuals  will  be  deprived  of 
what  they  claim  to  be  their  property  without  having  their  day 
in  court.  The  comptroller  of  the  city  of  Troy,  who  is  the 
sole  defendant  in  the  action,  has  no  interest  whatever  in  the 
result.  K  the  judgment  demanded  by  the  plaintiff  be  ren- 
dered he  sustains  no  loss,  but  it  will  fall  upon  others  who  have 
not  been  brought  before  the  court  and  have  never  been  heard 
in  the  assertion  of  their  supposed  rights.  Such  a  result 
would  be  a  reproach  to  the  administration  of  justice,  and  the 
maintenance  of  the  legal  principles  leading  to  it  would  bo 
most  disastrous  in  its  consequences. 

It  is  argued,  however,  that  tlie  act  of  1881  allows  a  tax- 
payer to  bring  an  action  against  a  public  officer  to  prevent 
the  waste  of  funds  or  property  belonging  to  a  municipal 
corporation,  land  that  therefore  this  action,  which  seeks  to 
prevent  the  payment  of  that  which  is  not  due,  is  maintainable. 
It  is  true  that  the  act  referred  to  justifies  the  action  as  against 
the  comptroller,  but  it  has  not  declaimed  that  to  obtain  the 
ertire  relief  such  officer  is  the  only  necessary  party.  There 
are  cases  in  which  the  officer  may  be  the  only  necessary  party ; 
but  in  this,  which  seeks  to  adjudge  And  declare  illegal  and 
unjust  claims  held  by  numerous  individuals  against  the  city 
of  Troy,  the  persons  holding  such  claims,  or  some  representa- 
tives of  them,  as  required  by  section  448  of  the  Code,  are 
necessary  parties. 

There  are  other  objections  to  the  maintenance  of  this  injunc- 
tion and  action  {see  opinion  in  Tappen  agt.  Same  defendant^ 
also  Morris  agt.  Whelan^  64  How.^  109),  but  they  will  not  be 
considered.  It  seems  to  me  to  be  a  clear  legal  impossibility 
to  decide  and  adjudge  that  persons  holding  claims  against 
another  can  by  a  direct  judgment  be  deprived  of  them  with- 
out their  being  brought  before  the  court.  It  is  true  that  in 
an  action  between  some  individuals  a  court  in  deciding  mat- 
tei*s  which  affect  them  may  establish  principles  and  decide 
.questions  which  affect  others  also^  but  neither  this  court  nor 
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any  court  can  legall}'  decide  that  an  action,  which  has  for  its 
direct  object  the  forfeiture  of  the  property  or  rights  of  an 
individual,  is  maintainable  without  bringing  before  it  as  a 
party  the  individual  at  whom  and  at  whose  right  and  property 
snch  action  is  directly  aimed.  This  action  is  one  of  the  charac- 
ter just  described.  The  judgment  asked  directly  and  sharply, 
and  not  incidentally  or  collaterally,  will  affect,  if  rendered, 
persons  not  l^fore  the  court ;  and  before  it  can  be  granted  or 
the  injunction  maintained  such  persons  must  be  made  parties, 
or  at  least  some  of  them  (if  tliey  be  very  nnmei'ous),  as 
required  by  section  448  of  the  Code. 

The  motion  to  dissolve  the  injunction  must  be  granted. 
The  order  to  be  entered  in  consequence  of  the  decision  of  the 
court  of  appeals,  to  which  allusion  has  been  made,  will  proba- 
bly be  of  no  practical  effect,  as  the  defendant  in  his  official 
action  will  doubtless  conform  himself  to  it  and  to  its  results. 
The  fact,  however,  that  the  plaintiff  is  right  in  his  allegations 
as  to  which  is  the  legal  police  force  of  the  city  of  Troy  will 
not  justify  this  court  in  maintaining  an  injunction  or  render- 
ing a  judgment  against  persons  not  parties  to  the  action,  and 
over  whom  it  has  no  jurisdiction,  because  they  have  not  been 
legally  required  to  appear  in  tlie  assertion  of  their  rights. 


SUPREME  COTJET, 


The  Pbople  of  thb  State  of  New  York  agt.  The  Knickeb- 

BOCKEB  Life  Insurance  Oompant. 

TUU  —  InehoaU  dower  right  —  W  hen  riot  satisfied  cr  esUinguished  or  barred. 

Where  a  wife  does  not  join  with  her  husband  in  a  mortgage  upon  realty 
and  is  not  made  party  to  the  foreclosure  of  such  mortgage,  she  has  an 
inchoate  right  of  dower  in  said  premises  after  sale  upon  the  foreclosure 
judgment,  although,  after  the  filing  of  the  lis  pendejis  in  the  foreclosure 
action  and  before  the  entry  of  the  judgment,  a  deed  from  the  husband 
to  A.  of  said  premises,  purporting  to  have  been  made  three  years  pre- 
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viously  and  taken  subject  to  the  mortgage,  was  recorded  in  the  same 
office,  and  that  thereafter,  and  before  the  entry  of  Judgment,  a  deed  of 
said  premises  from  A.  to  the  wife,  subject  to  said  mortgage,  was  also 
recorded  in  the  same  office;  and  the  purchaser  at  the  foreclosure  sale 
cannot  be  required  to  complete  his  purchase,  the  title  not  being  good. 

Nefw  York  Chambers^  October^  1883. 

Edward  II.  Ilohhs^  for  receiver. 

S.  M,  cfe  D,  jK  Meeker^  for  purchaser  John  M.  Young. 

Potter,  J, — This  is  a  motion  for  an  order  compelling  John 
M.  Young,  the  purchaser,  to  complete  his  purchase  of  a  house 
and  lot  No.  774J  Monroe  street,  in  the  city  of  Brooklyn.  The 
facts  are  briefly  these:  That  the  receiver  of  the  plaintiff, 
which  was  a  corporation  and  was  dissolved  by  the  judgment 
of  this  court  December  29,  1882,  sold  at  public  auction  as  the 
property  of  such  corporation,  the  above  mentioned  property 
for  the  sum  of  $2,925,  to  John  M.  Young.  The  title  of  the 
plaintiff  thus  sold,  was  derived  under  the  foreclosure  of  a 
mortgage  executed  on  the  21st  day  of  January,  1872,  by 
squire  S.  P.  Gbken,  the  then  owner,  to  Jane  B.  Hyde,  who 
^signed  the  same  to  the  plaintiff ;  and  the  plaintiff  assigned 
the  same  to  John  A.  Nichols,  who  obtained  a  judgment  of 
foreclosure  in  an  action  against  said  Green  (who  still  owned 
the  same,  as  far  as  the  records  in  the  proper  oflSce  showed)  and 
others,  and  the  judgment,  after  the  filing  of  notice  of  lis 
^nd&tis^  was  duly  obtained  ;  that  at  the  time  of  the  execution 
of  the  mortgage  said  Green  was  the  husband  of  Susan  B. 
Green,  who  did  not  join  with  him  in  the  execution  of  said 
mortgage  and  was  not  a  party  to  the  action  to  foreclose  the 
same,  and  is  still  living ;  that  after  the  filing  of  the  said  notice 
of  pendency  of  action,  and  before  the  entry  of  the  said  judg- 
ment, and  on  the  2d  day  of  January,  1875,  a  deed  from  the 
said  squire  Green  to  Martin  L.  Bush,  of  said  premises,  and 
purporting  to  have  been  made  on  the  3d  day  of  December, 
1872,  was  recorded  in  the  same  office,  said  conveyance  being 
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made  and  taken  subject  to  said  mortgage;  that  thereafter 
and  before  the  entry  of  said  judgment,  viz.,  the  2d  day  of  Feb- 
ruary, 1 876,  a  deed  of  said  premises  from  the  said  Bush  and  his 
wife  to  said  Susan  E.  Green,  wife  of  the  mortgagor,  purport- 
ing to  having  been  made  on  the  20th  day  of  January,  1875, 
was  recorded  in  said  office,  and  purported  to  be  made  and 
taken  subject  to  said  mortgage ;  that  after  said  property  had 
been  sold  under  the  judgment  of  foreclosure,  it  was  conveyed 
to  the  plaintiff;  that  the  plaintiff,  through  the  receiver,  ten- 
dered a  deed  of  said  premises  to  said  Young,  who  refused  to 
complete  the  purchase,  alleging  that  the  title  was  not  good, 
for  the  reason  that  Susan  E.  Green,  wife  of  said  mortgagor, 
was  not  a  party  to  said  foreclosure  action,  and  that  she  still 
had  a  dower  right  in  said  premises. 

The  ground  of  the  purchaser's  refusal  to  complete  the  piuv 
chase  is  that  Mrs.  Susan  E.  Gi'een  has  an  inchoate  right  of 
dower  in  said  premises.  That  is  the  only  objection  made  to 
the  title,  and  of  course  is  the  only  question  for  consideration 
upon  this  application.  There  is  no  question  that  she  at  one 
time  had  such  right  of  dower.  How  has  such  right  been 
satisfied  or  extinguished  or  barred  ?  Not  by  the  judgment  in 
the  action  to  foreclose  the  mortgage  under  which  the  plaintiffs 
obtained  title,  for  she  was  not  made  a  party  to  that  action.  It 
is  contended  that  her  inchoate  right  of  dower'in  the  premises 
was  merged  in  the  fee  which  she  obtained  under  the  deeds 
from  Green  to  Bush,  and  from  Bush  to  Mrs.  Green,  recorded 
during  the  pendency  of  the  action  to  foreclose,  and  subse- 
quent to  the  filing  of  a  notice  of  lis  pendens  therein.  I  do 
not  think  it  can  be  successfully  maintained  in  this  case  that 
there  has  been  a  merger  of  Mrs.  Green's  inchoate  right  of 
dower  into  the  estate  which  she  took  under  the  deed  to  her 
from  Bush.  The  right  of  dower  is  favored  in  the  law,  and 
is  incapable  of  being  defeated  or  disposed  of  without  the 
consent  of  the  doweress ;  and  during  the  life  of  her  husband 
she  can  only  consent  to  a  release  of  such  right  in  one  way, 
and  that  is  by  joining  with  him  in  a  conveyance  to  a  third 
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person  {In  re  Sippei'li/y  44  Ber.^  370 ;  Malloney  agt.  Iloran^ 
49  N,  y.,  Ill) ;  and  in  such  case  it  is  bnt  the  release  of  a 
future  contingent  estate,  and  only  operates  against  her  by  way 
of  estoppel  {Id^.  Ilence,  it  has  been  held,  that  if  the  con- 
veyance in  which  tlie  wife  joins  with  her  husband  and  thns 
releases  her  dower,  is  canceled,  or  is  void,  or  is  set  aside  as 
fraudulent  as  against  the  creditors  of  her  husband,  the  release 
of  dower  does  not,  after  that,  operate  against  the  wife,  and 
she  is  again  clothed  with  the  right  which  she  had  released 
{MaUoney  agt.  lloran^  svpra).  This  being  the  only  mode  in 
which  the  inchoate  right  of  dower  may  be  disposed  of,  I 
should  not  be  willing  to  hold,  upon  a  simple  motion,  that  a 
right,  so  favored  and  humane,  may  be  released  and  sold  with 
her  husband's  equity  of  redemption,  upon  the  theorythat  the 
right  of  dower  has  become  merged  in  the  husband's  equity  of 
redemption,  and  so  subject  to  be  sold  under  a  mortgage  which 
the  wife  did  not  sign  with  him.  Assuming,  for  the  sake  of 
plaintiiFs  theory,  that  the  inchoate  right  of  dower  is  an 
estate  which  may  be  merged  in  a  present  legal  estate,  it  has 
been  held  that  there  is  no  merger  in  respect  to  strangers 
(third  persons  or  creditors  of  the  husband)  where  husband 
and  wife  joined  in  a  deed  to  a  third  person,  and  he  conveyed 
to  the  wife  in  fraud  of  the  husband's  creditors  {Lowry  agt. 
Smithy  9  JIun^'bl4]  Malloney  agt,  Iloran^  supra). 

In  these  cases  the  wife  accepted  the  deed.  But  in  the  case 
under  consideration  there  is  no  evidence  tliat  the  wife  accepted 
the  deed  or  was  aware  of  its  existence.  The  absence  of  sucih 
acceptance  or  knowledge  of  the  deed  is  perhaps  couiirmed, 
or  at  least  made  more  marked,  from  the  fact  that  she  did 
not  unite  with  her  husband  in  the  mortgage  under  which 
plaintiff  claims  title,  nor  in  the  deed  which  her  husband 
executed  to  Bush  of  his  equity  of  redemption.  If  she  had 
intended  to  release  her  right  of  dower  she  could  have  done  so 
very  directly  and  effectually,  and  shown  her  design  to  do  so 
by  joining  in  the  mortgage  and  deed  executed  by  her  husband. 
.     Whether  or  not  there  is  a  merger,  in  many  cases  depends 
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upon  the  intention  and  tlie  interest  of  the  parties  in  whom 
the  estate  may  merge  ( White  agt.  Zeslie^  54  IJow.y  394: ; 
Jndd  agt.  Seehins^  62  N.  Y.y  266).  Clearly,  no  such  inten- 
tion can  be  infen*ed  from  the  papers  used  upon  this  motion, 
which  plainly  show  that  it  would  be  against  her  interest  to 
allow  that  a  merger  should  take  place,  and  where  she  is  not 
shown  to  have  any  knowledge  of  a  deed  which  might  work  a 
merger.  I  am,  therefore,  decidedly  of  the  opinion  that  there 
was  no  merger  in  this  case,  and  Mrs.  Green  is  still  entitled  to 
inchoate  right  of  dower  in  the  premises  struck  off  to  the 
respondent. 

But  if  the  case  presented  simply  raised  a  doubt  in  regard 
to  the  title  of  plaintiff  under  the  decisions  in  Jordan  agt. 
Poillon  (77  N.  T.,  518) ;  Fryss  agt.  Rockefeller  (63  N.  Z., 
268),  the  respondent  should  not  be  compelled  to  complete  the 
purchase  in  this  case.  He  had  a  right,  in  the  absence  of  some 
prior  notice  of  defect,  in  a  judicial  sale,  to  expect  a  good  title, 
and  he  will  not  be  compelled  to  accept  a  deed  which  leaves 
him  to  the  uncertainty  of  a  doubtful  title,  or  the  hazard  of  a 
probable  contest  and  litigation  in  regard  to  his  title. 

The  motion  should  be  denied,  with  costs. 


SUPREME  COURT.  • 
OsoRGB  Thornton  agt.  Chlob  C.  Thornton. 

Referee — Beport  to  be  fled  toitMn  sixty  days  (tfter  submission  —  Code  of  CivU 
Procedure,  section  1019  —  vihat  is  a  suffldeni  complianee  uriih  titis  section 
to  ^firevejU  tennincUion  of  rrferenee. 

Wlere  a  referee  has  made  his  report  within  the  statutory  time  and  on  the 
fifty-ninth  day  after  submission  of  the  cause,  notifies  the  plaintiff's  or 
defendant's  attorneys  that  his  report  is  ready  and  at  their  disposal,  and 
also  notifies  them  of  the  amount  of  his  fees,  it  should  be  deemed  a  suffi- 
cient delivery  to  prevent  the  forfeiture  of  his  fees  or  the  termination  of 
the  reference  under  section  1019  of  the  Code  of  Civil  Procedure. 

Special  Term^  Augusty  1883. 
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Motion  hj  defendant  for  judgment  on  the  I'eport  of  a 
referee,  to  hear  and  deterinine  a  contested  divorce  case,  under 
section  1229  of  the  Code  of  Civil  Procedure.  The  motion 
was  opposed  only  on  the  ground  that  the  referee's  report  had 
been  tiled  more  than  sixty  days  after  the  submission  of  the 
cause  and  after  plaintiff  had  given  notice  of  his  election  to 
end  the  reference.  On  the  iifty-ninth  day,  liowever,  the 
referee  had  adressed  to  the  plaintiff's  attorneys  the  following 
letter,  which  he  claimed  to  be  a  constructive  delivery  within 
the  meaning  of  section  1019  of  the  Code  of  Civil  Procedure: 

"Dear  Sir. — The  referee's  report,  in  the  suit  of  Thornton 

agt.  Tliornton^  is  ready  and  at  your  disposal.     Referee's  fees 

are  one  hundred  dollars. 

"Yours  respectfully, 

"  HENRY  ALKER." 
Edward  B.  Wliitney^  for  motion, 

Sidney  IL  Stuart^  opposed,  relied  upon  Phipps  agt,  Cwr^ 
man  (23  Ilun,  160 ;  84  N.  T.,  650). 

Haight,  «/. —  I  am  of  the  opinion  that  I  should  grant  the 
motion  and  order  judgment  for  the  defendant,  dismissmg  the 
plaintiff's  complaint,  with  costs.  In  so  doing  I  follow  Quack- 
enhush  agt.  Johnson  (55  How,  Pr.^  94) ;  Cornelius  agt. 
Barton  (12  W.  Dig.,  216) ;  Geih  agt.  Topping  (83  N.  F., 
46).  I  am  aware  that  Phippb  agt.  Carman  (23  Ilun,  150)  is 
in  conflict  with  the  cases  relied  upon,  and  that  this  case 
has  been  affirmed  in  84  N,  Y.  I  am,  however,  unable  to 
concur  in  the  opinion  written  in  the  general  term,  and,  inas- 
much as  the  general  term  of  another  department  has  since 
held  the  other  way,  I  do  not  feel  bound  by  it.  The  court  of 
appeals,  it  is  true,  affirmed  the  decision^  but  did  not  state  the 
grounds  upon  which  its  decision  was  based.  In  that  case  there 
was  a  delay  of  about  two  years  in  filing  the  referee's  report, 
and  the  csise  is  easily  distinguishable  from  the  one  under 
consideration. 

Motion  granted. 
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SUPEEME  COURT. 

AismBEw  J.  EoBiNsoN  and  another  agt.  Henry  T.  Attrill 

and  othei's. 

Corporation  —  Liability  of  directors — Sufficiency  of  complaint  in  action  by 
creditors  of  a  corporation  against  directors,  to  hold  them  personally  liable 
becfi'use  the  debts  of  Vie  corporation  exceed  tJie  amount  of  its  capital  stock — 
Laws  of  J  875,  chapter  611,  section  22. 

In  an  action  by  the  creditors  of  a  corporation  against  the  directors  thereof 
to  hold  them  personally  liable,  because  the  debts  of  the  corporation 
created  by  defendants  exceed  the  amount  of  its  capital  stock,  it  is 
enough  to  state  the  amount  of  such  capital  and  to  give  the  amounts  of 
the  claims  which  are  outstanding,  and  it  is  not  necessary  that  the  debts 
should  be  due.  If  an  apparent  claim  is  not  real,  the  fact  should  be  set 
up  by  answer. 

Special  Term^  November ^  1883. 

Demurrer  to  complaint. 

Levm  Sanders^  for  demurrer. 

Edward  S,  Clinch^  opposed. 

Van  Vorst,  J. — This  is  an  action  in  favor  of  the  plaintiffs, 
as  creditors  of  the  Rockaway  Beach  Improvement  Company 
(limited),  against  the  defendants  as  directors  thereof.  The 
corporation  was  organized  under  chapter  611  of  the  Laws  of 
1875.  Section  22  of  the  act  under  which  this  action  is 
brought  provides  that  "  if  the  indebtedness  of  any  such  cor- 
poration shall  at  any  time  exceed  the  amount  of  its  capital 
stock,  the  directors  of  such  corporation  creating  such  indebt- 
edness shall  be  personally  and  individually  liable  for  such 
excess  to  the  creditore  of  such  corporation." 

The  complaint  alleges  that  the  amount  of  the  capital  fixed 
by  the  corporation  is  $700,000,  and  that  its  indebtedness, 
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.^^;«,  exceeds  $1,705,000. 
^^^///>-  ^^Ji^pJAi^^'    ^^  support  of  the 

•    '\i"i'^'*^'^^'^\  tliQ  «»P^^*'  Stock.     It  is  claimed, 

%'r^''.'[ie^^^^  ^^'""^  *''®  general  alle^^^atlon  in 

^*^w  t'^'Co/^  ^^  jeWediiess  of  the  corporation  created 

ff^^'^'  ^V/jJ^  ^^^    as  directois^  exceeded  the  capital  stock 

f^"^  '^j!i'^*^^''^^''uritn€dmte\y  followed  and  qualified  by 

b:'*^[^I0  ^^"lugt  the  specification  fails  to  show  an  excess 

^'^%c»^^^^*Tht8  over  the  amount  of  the  capital  stock,  and 

/  corp^^^^  Bie  Jiot  in  fact  corporate  debts,  upon  which  the 

;i^  r ';">  be  Held. 

oorp^  .  t  'tern  of  indebtedness  stated  in  the  complaint,  after 
fhe  ^^^^  ^£  iiiQ  plaintifl!,  is  alleged  to  have  arisen  upon  a 
th^t  J'^     17^,000,  made  by  Attrill,  one  of  the  directors,  for 
vose  oi  securing  to  L.  &  II.  Littlejohn  the  payment  of 
^ nixi,  the  payment  of  which  was  assumed  by  the  corpora- 
,        It  is  objected  to  this  specification  that  no  consideration 
giich  assumption  by  the  corporation  is  alleged.     Such  con- 
'deration  is  not  necessary  to  be  stated  in  the  complaint  in  an 
iKjtiou  of  this  nature.     Creditors  of  a  corporation  cannot  bo 
^gpposed  to  know  the  consideration  i-eceived  by  the  corpora- 
tion for  the  obligations  it  has  assumed  in  favor  of  others.    It 
j0  enough  for  the  purposes  of  this  pleading  to  give  the  amount 
of  the  claims  which  are  outstanding. 

It  is  alleged  that  this  obligation  has  been  assumed  by  the 
corporation,  and  tire  implication  is  that  the  assumption  was 
based  upon  a  valid  consideration  and  that  the  debt  is  real. 
It  is  not  necessary  that  the  several  claims  should  be  stated 
with  all  the  particularity  required  in  an  action  founded  upon 
either  of  them  against  the  corporation  itself.  If  the  apparent 
claim  is  not  real,  the  fact  should  be  set  up  by  answer. 

But  the  defendant's  objection  to  the  next  item,  as  set  up  in 
the  complaint,  I  think  is  well  taken.  The  allegation  is  as 
follows :  "  Seven  hundred  bonds  of  said  corporation,  each  of 
the  denomination  of  $1,000,  with  interest  thereon  from  the 
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firefc  day  of  April,  1880,  all  of  the  principal  and  interest  on 
Bnch  bonds  being  unpaid."  The  pleading  fails  to  sliow  that 
these  bonds,  or  either  of  them,  have  been  issued  by  tlie  cor- 
poration or  have  reached  the  hands  of  creditors.  For  all  that 
appears  they  may  still  be  in  the  treasury  of  the  companyi 
unissued. 

The  other  items  of  the  indebtedness  making  up  the  sum 
total  above  mentioned,  are  severally  sufficiently  stated  for  the 
purposes  of  this  action,  and  in  amount  considerably  exceed 
the  capital  stock.  The  objection  that  some  of  the  debts  are 
not  due  cannot  avail  the  defendants  on  this  demurrer. 
Although  not  due,  they  are  still  debts,  for  the  payment  of 
which  the  corporation  is  liable.  Jones  agt.  Barlow  (62  N.  Tl, 
202),  cited  by  the  learned  counsel  for  the  defendants,  is  not  in 
point.  That  case  would  apply  if  the  claim  in  plaintiffs  favor, 
upon  which  this  action  is  bronght,  was  not  due,  as  a  director 
could  not  be  made  liable  for  the  payment  of  a  claim  against 
the  corporation  which  had  not  matured. 

Nor  is  the  objection  that  some  of  the  items  of  indebted- 
ness were  created  in  favor  of  the  directors,  or  some  of  tliem, 
well  taken ;  they  are  still  debts,  within  the  meaning  of  the 
statute. 

The  allegation  or  statements  in  the  complaint  by  which  tha 
corporation  is  described  as  "  limited,"  I  regard  as  sufiicient. 

None  of  the  objections  are  sufficient  to  sustain  the  demurrer, 
and  it  must  be  overruled,  with  liberty  to  the  defendants  to 
answer  on  payment  of  costs. 
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created  by  the  defendants  as  directors,  exceeds  $1,705,000. 
The  defendants  demur  to  the  complaint.  In  support  of  the 
demurrer  it  is  argued  that  the  compkint  fails  to  make  out  an 
excess  of  indebtedness  over  the  capital  stock.  It  is  claimed, 
on  the  behalf  of  the  defendants,  that  the  general  allegation  in 
the  complaint  that  the  indebtedness  of  the  corporation  created 
by  all  the  defendants,  as  directors,  exceeded  the  capital  stock 
by  a  specific  sum,  is  immediately  followed  and  qualified  by 
specification,  and  that  the  specification  fails  to  show  an  excess 
of  corporate  debts  over  the  amount  of  the  capital  stock,  and 
that  the  debts  are  not  in  fact  corporate  debts,  upon  which  the 
corporation  would  be  held. 

The  first  item  of  indebtedness  stated  in  the  complaint,  after 
that  in  favor  of  the  plaintiflE,  is  alleged  to  have  arisen  upon  a 
bond  for  $72,000,  made  by  Attrill,  one  of  the  directors,  for 
the  purpose  of  securing  to  L.  &  II.  Littlejohn  the  payment  of 
that  sum,  the  payment  of  which  was  assumed  by  the  corpora- 
tion. It  is  objected  to  this  specification  that  no  consideration 
for  such  assumption  by  the  corporation  is  alleged.  Such  con- 
sideration is  not  necessary  to  be  stated  in  the  complaint  in  an 
action  of  this  nature.  Creditors  of  a  corporation  cannot  be 
supposed  to  know  the  consideration  received  by  the  coi*pora- 
tion  for  the  obligations  it  has  assumed  in  favor  of  others.  It 
1b  enough  for  the  purposes  of  this  pleading  to  give  the  amount 
of  the  claims  which  are  outstanding. 

It  is  alleged  that  this  obligation  has  been  assumed  by  ihe 
corporation,  and  tliB  implication  is  that  the  assumption  was 
based  upon  a  valid  consideration  and  that  the  debt  is  real. 
It  is  not  necessary  that  the  several  claims  should  be  stated 
with  all  the  particularity  required  in  an  action  founded  upon 
either  of  them  against  the  corporation  itself.  If  the  apparent 
claim  is  not  real,  tlie  fact  should  be  set  up  by  answer. 

But  the  defendant's  objection  to  the  next  item,  as  set  up  in 
the  complaint,  I  think  is  well  taken.  The  allegation  is  as 
follows :  "  Seven  hundred  bonds  of  said  corporation,  each  of 
the  denomination  of  $1,000,  with  interest  thereon  from  the 
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first  day  of  April,  1880,  all  of  the  principal  and  interest  on 
snch  bonds  being  nnpaid."  The  pleading  fails  to  show  that 
these  bonds,  or  either  of  them,  have  been  issued  by  the  cor- 
poration or  have  reached  the  hands  of  creditors.  For  all  that 
appears  they  may  still  be  in  the  treasury  of  the  companyi 
unissued. 

The  other  items  of  the  indebtedness  making  up  the  sum 
total  above  mentioned,  are  severally  sufficiently  stated  for  the 
pnrposes  of  this  action,  and  in  amount  considerably  exceed 
the  capital  stock.  The  objection  that  some  of  the  debts  are 
not  due  cannot  avail  the  defendants  on  this  demurrer* 
Although  not  due,  they  are  still  debts,  for  the  payment  of 
which  the  corporation  is  liable.  Jones  agt.  Barlow  (62  N.  P., 
202),  cited  by  the  learned  counsel  for  the  defendants,  is  not  in 
point.  That  case  would  apply  if  the  claim  in  plaintiffs  favor, 
upon  which  this  action  is  brought,  was  not  due,  as  a  director 
could  not  be  made  liable  for  the  payment  of  a  claim  against 
the  corporation  which  had  not  matui-ed. 

Nor  is  the  objection  that  some  of  the  items  of  indebted- 
ness were  created  in  favor  of  the  directors,  or  some  of  tliem, 
well  taken ;  they  are  still  debts,  within  the  meaning  of  the 
statute. 

The  allegation  or  statements  in  the  complaint  by  which  tha 
corporation  is  described  as  "  limited,"  I  regard  as  sufficient. 

None  of  the  objections  are  sufficient  to  sustain  the  demurrer, 
and  it  must  be  overruled,  with  liberty  to  the  defendants  to 
answer  on  payment  of  costs. 
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N.  T.  COMMON  PLEAS.     . 
Ahos  G.  Hull  agt.  James  M.  Allkn. 

Erferenee — W7ien  eomptiUory  reference  wiU  not  be  ordered  in  an  ctetionbpan 

attorney  for  services, 

"Where,  In  an  action  by  an  attorney  for  services  germane  to  one  subject  of 
litigation  and  rendered  under  one  retainer,  although  the  specific  acts 
were  numerous,  no  issue  is  made  upon  the  rendition  of  the  services,  but 
only  upon  their  value,  the  trial  will  not  require  the  examination  of  a 
long  account  so  as  to  call  for  a  compulsory  reference. 

At  Chambers,  Novemher,  1883. 

This  action  was  brought  to  recover  $13,214:.87,  a  balance 
claimed  for  services  rendered  to  the  defendant,  In  the  Matter 
of  the  Estate  of  John  Hancock,  and  suits  growing  therefrom. 
The  services  commenced  in  1874:  and  ended  in  the  spring 
of  1883. 

The  answer  admitted  the  services,  but  charged  exorbitancy 
in  charges  ;  set  np  that  they  were  rendered  to  defendant  solely 
as  executor ;  that  the  surrogate  liad  made  an  award,  and  that 
the  plaintiff  had  agreed  to  abide  by  the  amount  of  award 
when  he  first  connected  himself  with  the  case  and  payment 
of  $8,800.  The  bill  of  particulars  was  twenty-eight  pages 
long  and  was  made  up  largely  of  entries  from  the  register 
of  plaintiff. 

A  motion  was  made  for  a  reference  by  plaintiff,  and  upon 
such  motion  the  following  decision  was  rendered  : 

Andrew  Lemon  and  Joseph  Fettretch,  for  defendant. 

Amo8  G.  Hull,  plaintiff  in  pereon ;  also  Childs  cfe  IlitUy 
attorneys  for  plaintiff. 

Beach,  J.  —  There  is  a  question  concerning  the  agreement 
between  the  parties  for  the  plaintiff's  professional  services 
materially  affecting  the  right  of  recovery.     This  should  be 
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submitted  to  a  jury,  unless  the  items  of  plaiutifTs  account  are 
60  numerous  and  of  such  a  character  as  to  render  it  nnh'kelj 
tliat  a  jury  could  carry  them  in  mind  with  the  accuracy 
rcjuired  for  intelligent  consideration  and  a  just  conclusion. 
The  labors  of  the  attorney  were  germane  to  one  subject  of 
litigation  and  rendered  under  one  retainer,  although  his  spe- 
cific acts  during  a  persistent  and  lengthy  contention  were 
numerous,  still  it  by  no  means  follows  that  each  and  everyone 
must  be  shown  with  its  value.  This  is  not  indicated  by  the  bill 
of  particulars,  where  but  one  sum  is  affixed  to  all  the  items. 
There  seems  to  be  no  issue  made  upon  the  rendition  of  the 
services,  but  only  upon  their  value,  being  the  amount  in  gross 
demanded  by  the  plaintiff. 

The  trial,  in  my  opinion,  will  not  require  the  examination 
of  a  long  account  so  as  to  call  for  a  compulsory  reference 
{Bittenhoefer  agt.  Zevrisy  5  Daly,  72 ;  I^dt  agt.  Tiffany^  11 
J5w?i,  62,  and  cases  cited). 

Motion  denied. 


K  T.  SUPEKIOR  COUET. 
Edward  A.  Emebson  agt.  Clabencb  M.  Hoof. 

J2(0aZ  estate  —  WJien  time  not  t7ie  essence  of  t?ie  contract  —  Specific  peTformr 
once  —  When  plaintiff  entHled  to  perform  —  Wlien  no  right  of  action  arises 
for  commissions  paid  by  plaintiff. 

The  plaintiff,  in  April,  1888,  through  his  agent  and  attorney,  entered  into 
a  contract  with  defendant  to  purchase  of  the  latter  two  pieces  of  real  . 
estate  for  $127,500,  the  purchaser  to  pay  the  broker's  commissions, 
$1,275,  upon  the  sale.  The  broker  through  whom  the  sale  was  made, 
who  was  not  expressly  employed  by  defendant,  had  given  plaintiff's 
agent,  without  the  knowledge  or  authority  of  defendant,  a  diagram  on 
which  was  stated  the  width  of  one  of  the  premises,  but  the  contract 
was  executed  for  the  sale  of  the  property  by  street  numbers,  nothing 
being  then  stated  about  a  diagram.  On  the  day  prior  to  the  execution 
of  the  contract,  plaintiff  had  contracted  to  sell  the  same  premises  for 
$138,000,  and  paid  $1,880  for  the  broker's  commissions  on  such  sale. 
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When,  on  the  day  fixed  for  closing  the  sale,  defendant  tendered  a  deed, 
it  appeared  that  the  width  of  one  piece  of  property  was  four  feet  less 
than  the  dimensions  shown  upon  the  diagram,  and  plaintiff  declined  to 
accept  the  deed  without  a  deduction  for  the  deficiency,  and  sought  by 
this  action  to  recover  the  amount  for  brokers  commissions  paid  by  him, 
besides  |2,600  paid  on  execution  of  the  contract 
Held^  that  plaintiff,  there  being  no  fraud  or  mutual  mistake,  was  bound 
by  the  contract,  and  time  not  being  of  its  essence,  is  still  entitled  to  per- 
form it  according  to  its  terms.  If  he  fail  to  perform  it,  judgment  should 
be  for  the  defendant,  as  no  right  of  action  arises  for  the  commissions, 
the  $1,275  being  received  as  a  condition  precedent  to  the  execution  of 
the  contract,  and  the  $1,880  having  been  paid  in  advance  before  plain- 
tiff had  any  legal  right  to  sell  the  property. 

Special  lerm,  Decemher^  1883. 

In  the  year  1879,  Homer  Morgan,  a  well  known  real  estate 
broker,  had  the  premises  Nos.  84  Broadway  and  69  New 
street  for  sale  for  James  M.  Motley,  and  subsequently  for  a 
Mr.  Fielder.  In  the  early  part  of  1883,  Morgan  had  an  oflfer 
for  the  property,  and  through  his  clerk  Jabez  B.  Hyde,  opened 
and  conducted  negotiations  with  the  defendant  (who  was  dis- 
covered to  be  the  party  in  interest)  for  the  sale  of  the  premises. 

As  a  result  of  these  negotiations  Du  Bois  Smith  (the  agent 
and  attorney  of  the  plaintiff)  and  the  defendant  had  several 
interviews,  and  a  final  offer  of  $127,500  net  was  agreed 
upon  as  the  price  to  be  paid  for  the  property.  This  proposi- 
tion, as  explained  by  the  evidence,  meant  that  the  pur- 
chaser was  to  pay  the  broker's  commissions  upon  the  sale. 
Hyde  gave  Smith  a  diagram  upon  which  the  premises  No.  34 
Broadway  appeared  as  thirty-two  feet  one  inch  in  widtli.  The 
defendant  never  authorized  Hyde  to  issue  it,  and  had  no 
knowledge  of  its  existence  until  after  the  execution  of  the 
contract  of  sale.  This  contract,  though  dated  April  20,  1883, 
at  Smith's  request,  was  executed  on  the  following  day  for  the 
sale  of  the  premises,  by  street  numbers,  34  Broadway  and  69 
New  street. 

On  April  20,  1883,  the  plaintiff  had  contracted  to  sell  the 
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premises  to  George  H.  Morris  for  $138,000,  and  paid  $1,380 
for  the  broker's  commissions  on  snch  sale. 

On  the  day  fixed  for  closing  the  sale  between  the  parties 
to  this  action,  the  defendant  tendered  a  deed  of  the  premises 
in  question,  by  which  it  appeared  that  the  width  of  the  Broad- 
way property  was  about  four  feet  Jess  tlian  the  dimensions 
shown  upon  the  diagram.  The  plaintiff  declined  to  accept 
the  deed  unless  a  proportionate  deduction  was  made  for  such 
deficiency.  This  offer  was  not  accepted,  and  plaintiff  having 
amended  his  complaint  upon  the  trial,  now  seeks  to  recover 
the  amounts  paid  by  him  on  account  of  his  purchase,  viz., 
$2,500  paid  on  execution  of  the  contract,  $1,275  commissions 
paid  to  Morgan,  and  $1,380  commissions  paid  to  the  broker 
upon  the  sale  to  Morris ;  in  aU,  $5,155. 


Abram  Wakeman^  for  plaintiflf. 
Alfred  JSoej  for  defendant. 

Lak&rmore,  «/.  —  The  premises  were  in  Morgan's  hands  for 
sale  for  some  years  before  the  defendant  acquired  any  interest 
therein.  It  was  not  until  the  spring  of  1883  that  Morgan, 
npon  the  application  of  a  purchaser,  sought  out  the  defendant 
and  opened  a  correspondence  with  him  upon  the  subject. 
This  correspondence  and  the  interviews  between  the  parties 
finally  resulted  in  the  execution  of  the  contract  upon  which 
this  suit  is  brought  It  might  be  said,  in  view  of  the  evidence, 
that  Morgan  was  as  much  the  agent  of  one  party  as  the  other 
in  effecting  the  sale.  He  was  not  expressly  employed  by  the 
defendant.  He  met  the  inquiry  of  a  purchaser  by  finding  the 
owner  of  the  premises  and  bringing  them  together.  They 
made  a  contract,  and  his  mission  was  ended.  But  conceding, 
as  was  insisted  upon  the  trial,  that  he  represented  the  defend- 
ant, his  agency  at  the  most  was  special  in  character,  and  the 
plaintiff  in  dealing  with  him  was  chargeable  with  notice  of 
his  special  authority.  He  had  no  authority  from  the  defend- 
ant to  issue  a  diagram  showing  the  dimensions  of  the  property. 
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This  was  an  act  for  which  his  alleged  principal  cannot  be  held 
responsible.  But  whatever  representations  may  have  been 
made,  and  everj  thongh  the  plaintiff  was  mistaken  as  to  the 
dimensions  of  the  property  he  purchased,  yet  in  the  absence 
of  fraud  or  mutual  mistake  the  contract  of  April  20,  1883, 
must  control  my  decision.  Before  it  was  executed  the  plain- 
tiflPs  agent,  who  .was  a  lawyer  by  profession,  requested  that 
the  dimensions  should  be  inserted  therein,  to  which  the 
defendant  replied  that  he  did  not  know  what  the  dimensions 
were  except  in  a  general  way,  and  that  he  would  sell  "  as  34 
Broadway  and  69  New  street."  Nothing  was  then  said  about 
a  diagram.  In  this  he  is  corroborated  by  the  testimonj^  of 
the  attorney  who  drew  the  contract,  while  the  testimony  of 
the  plaintiff  and  his  attorney  upon  that  point  is  purely  nega- 
tive in  character.    They  do  not  recollect  any  such  conversation. 

Assuming,  therefore,  as  the  evidence  wan*ants,  that  the 
plaintiff  was  bound  by  the  contract,  the  question  arises,  is  it 
still  in  force  ?  Time  was  not  originally  of  its  e':'8ence,  noi 
has  it  become  so  by  subsequent  notice  {Myers  agt.  De  Mier^ 
4  Daly,  343;  affd,  52  N.  Y,,  647).  The  plaintiff  is  stiU 
entitled  to  perform  it  according  to  its  terms.  It  does  not 
appear  that  the  property  has  depreciated  in  value  or  that  the 
defendant  has  sustained  any  loss  by  reason  of  its  non-perfomi- 
ance.  He  haa  received  $2,500,  for  which  he  has  -given  no 
equivalent.  It  would  be  inequitable  for  him  to  retain  it 
unless  the  plaintiff  absolutely  and  unconditionally  refuses  to 
perform. 

No  right  of  action  arises  for  the  commissions  paid  by  the 
plaintiff.  The  $1,275  were  received  by  Morgan  as  a  condi- 
tion precedent  of  the  execution  of  the  contract.  The  $1,380 
were  paid  in  advance  before  the  plaintiff  had  any  legal  right 
to  sell  the  property  to  Morris. 

Under  all  the  circumstances,  I  think  the  plaintiff  should 
have  another  opportunity  to  save  his  $2,600,  and  if  within 
twenty  days  after  service  of  a  copy  of  the  judgment  to  be 
entered  herein,  he  shall  tender  performance  of  the  contract, 


NEW  YORK  PRACTICE  REPORTS.  129 

Rider  agt.  Bates. 

the  same  shall  bo  performed  according  to  its  terms,  subject  to 
adjustment  for  interest  and  moneys  expended  properly  charge- 
able upon  the  property,  which,  if  not  agreed  upon,  may  be 
settled  by  a  reference  for  that  purpose.  If  the  plaintiff  fails 
to  perform  as  above  stated,  then  judgment  is  ordered  for  the 
defendant. 


SUPEEME  COURT. 


William  W,  Bideb  agt.  William  E.  Bates  and  Malinda 
Bates,  his  wife,  Hbnbt  Fkost  and  HAiiRisT  M.  Frost, 
his  wife. 

Atuioer — Amendment  once,  of  eoune,  and  Mi  after  notice  of  motion  hy 
plaintiff  to  strike  out  for  irregularity  in  verifleation —  Code  of  Civil  Pro, 
eedure,  section  542  —  Costs. 

In  action  brought  against  four  defendants  the  answer  was  duly  verified  by 
one  and  was  served  8epteml)er  twelfth,  and  on  September  twenty-ninth 
plaintiff  served  notice  of  motion  to  strike  out  the  answer  of  defendants 
as  to  the  other  three,  and  as  to  them  to  treat  it  as  a  nullity  for  the 
reason  that  they  were  not  united  in  the  verification.  On  October 
second,  aud  within  twenty  days  after  the  service  of  the  first  answer, 
the  defendants  served  an  amended  and  properly  verified  answer  by  all 
the  defendants,  who  united  in  the  verification  thereto: 

Seld,  that  the  service  of  the  amended  and  properly  verified  answer  is  a 
perfect  answer  to  this  motion,  and  must  defeat  the  same*  but  without 
costs. 

Seld,  also,  that  as  the  plaintiff  was  right  in  serving  notice  of  motion, 
because  the  first  answer  was  improperly  verified,  no  costs  should  be 
allowed  to  defendants. 

Eingston  Specicil  Term^  October^  1883. 

MonoN  by  plaintiff  to  strike  out  the  answer  of  defendants 
SB  to  the  three  last  named  defendants,  and  as  to  them  to  treat 
it  as  a  nnllity  for  the  reason  that  the  said  last  three  defend- 
ants have  not  united  in  the  verification  thereto,  and  in  that 
only  one  of  the  defendants,  viz.,  William  E.  Bates,  made  the 
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verification,  and  there  is  no  reason  assigned  why  the  other 
defendants  sdo  not  unite  in  the  verification. 

The  first  answer  was  duly  verified  by  William  E.  Bates  and 
was  served  September  12,  1883,  and  on  the  twenty-ninth  of 
same  month  Jbhe  notice  for  this  motion  was  served,  and  on 
the  2d  day  of  October,  1883,  and  within  twenty  days  after  the 
service  of  the  fii*st  answer,  the  defendants  served  an  amended 
and  properly  verified  answer  by  all  tlie  defendants,  who  united 
in  the  verification  thereto. 

Eugene  Raymond^  tor  plaintiff  and  motion. 

Norman  W.  FavllCy  ior  defendants,  opposed. 

Westbrook,  J.  —  The  defendants  having  within  twenty 
days  from  the  service  of  the  first  answer  served  an  amended 
and  properly  verified  answer,  which  they  had  the  right  to  do 
as  of  course  {Code,  see,  54^),  this  motion  must  be  denied,  but 
without  costs  (  Welch  agt.  Preston,  58  Hoto.,  62,  aTid  many 
other  cases).  As,  however,  the  plaintiff  was  right  in  serving 
notice  of  motion,  because  the  first  answer  was  improperly 
verified,  no  costs  of  motion  are  given  the  defendants. 

Motion  denied,  and  no  costs  of  this  motion  to  either  party* 


k 
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COURT  OF  APPEALS. 

Chablbs  T.  Plymtton  and  another,  respondents,  agt.  Joh|i 

Bigelow,  appellant. 

Attachment —  Ibmgn  eorporaiion  itoek  — Chde  of  OivU  Proeedure,  tec,  647 »— 
This  iecti&n  attihormng  the  attachment  of  shares  of  tlie  defendant  in  a  corpo- 
ration, does  not  apply  to  shares  of  stock  of  a  foreign  corporation. 

Section  647  of  the  Code  of  Civil  Procedure,  authorizing  the  attachmenli 
of  shares  of  the  defendant  in  a  corporation,  does  not  apply  to  shares  of 
stock  in  a  foreign  corporation. 

The  shares  of  a  non-resident  defendant  in  the  stock  of  a  foreign  corpora- 
tion cannot  be  deemed  to  be  within  this  state,  by  reason  of  the  fact  that 
(he  president  and  other  officers  of  the  corporation  are  here  engaged  ixi 
carrying  on  a  corporate  business. 

Decided  November,  1883. 

Sterne  dk  Thompson,  for  appellants. 

Battens  <6  ZiUient/uU,  for  respondents. 

Andbbws,  «/. — ^This  action  is  brought  by  the  plaintiffs,  resi- 
dents of  Massachassetts,  against  the  defendant,  a  resident  of 
Pennsylvania,  upon  several  promissory  notes  of  the  defendant, 
made  and  delivered  in  Massachussetts  and  payable  generally. 
The  plaintiff  procured  an  order  for  the  service  o1^  the  sum- 
mons upon  the  defendant  by  publication,  and  also  a  warrant 
of  attachment  against  his  property.  The  sheriflf  of  the  city 
and  county  of  New  York,  to  whom  the  warrant  was  directed, 
undertook  to  execute  it  by  levying  upon  439  shares  of  the 
stock  of  the  Hat  Sweat  Manufacturing*  Company,  a  Pennsyl- 
yania  corporation  incorporated  under  the  laws  of  that  state, 
owned  by  the  defendant,  and  for  which  he  held  and  then  had, 
in  the  state  of  Pennsylvania,  stock  certificates  issued  and 
delivered  to  him  at  the  oflSce  of  the  company  in  Philadelphia, 
in  February,  1882,  at  which  place  the  stock  and  transfer  books 
of  the  company  then  were  and  still  are  kept.   ThesherifF,  for  the 
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purpose  of  making  the  levy,  left  with  the  secretary  of  the  com- 
pany, in  the  city  of  New  York,  a  certified  copy  of  the  warrant  of 
attachment,  together  with  the  notice  prescribed  by  section  649 
of  the  Code  of  Civil  Procedure.  The  formal  proceedings 
were  taken  to  complete  the  levy,  and  the  shares  were  subjected 
to  the  attachment,  provided  they  were  liable  to  attachment 
under  section  647  of  the  Code.  That  section  declares  that  the 
"  rights  of  shares  which  the  defendant  has  in  the  stock  of  an 
association  or  corporation  together  with  the  interest  and  profits 
thereon,  may  be  levied  upon,  and  the  sherilTs  certificate  of 
the  sale  thereof  entitles  the  purchaser  to  the  same  rights  and 
privileges,  with  respect  thereto,  which  the  defendant  had  when 
they  were  attached." 

The  question  here  is  whether  this  section  applies  to  shares 
of  stock  of  a  foreign  corporation.  It  is  to  be  observed  that 
the  section  is  one  of  the  provisions  of  a  system  of  proceed- 
ings by  attachment,  and  is  to  be  construed  in  view  of  the 
fundamental  principle  upon  which  attachment  proceedings 
rest,  that  the  res  must  be  actually  or  constructively  within  the 
jurisdiction  of  the  court  issuing  the  attachment  in  order  to 
effect  any  valid  or  effectual  seizure  under  the  process.  In  the 
case  of  tangible  property  capable  of  actual  manucaption  it 
inusl  have  an  actual  siiiLS  within  the  jurisdiction.  But  credits, 
choses  in  action,  and  other  intangible  interests  are  made  by 
statute  susceptible  of  seizure  by  attachment.  The  same  prin- 
ciple, however,  applies  in  this  case  as  in  the  other,  viz. :  the 
rea^  that  is,  the  intangible  right  or  interest,  to  be  subject  to  the 
attachment^  must  be  within  the  jurisdiction.  But  it  is  mani- 
fest from  the  nature  of  this  species  of  property  that  it  must 
be  a  constructive  or  statutory  presence  only,  founded  upon 
some  characteristic  fact,  which  determines  its  locality.  Where 
the  defendant  who  owns  a  credit  is  within  the  jurisdiction 
there  is  no  difficulty,  through  proceedings  in  peraonam^  in 
reaching  and  applying  it  in  discharge  of  his  debt  to  the 
plaintiff.  But  where  he  is  out  of  the  jurisdiction,  and  the 
debt,  or  duty  owing  to  him,  or  the  right  he  possesses,  exists 
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against  some  person  within  the  jarisdiction,  attachment  laws 
fasten  npon  that  circumstance,  and  by  notice  to  the  debtor  or 
person  owing  the  datjor  representing  the  right,  impound  the 
debt,  duty  or  right,  to  answer  the  obligation  which  the  attach- 
ment proceeding  is  instituted  to  enforce.  In  the  case  sup- 
posed, the  debt,  duty  or  right  for  the  purpose  of  attachment 
proceedings,  is  deemed  to  have  its  sitib8  or  locality  in  the 
jurisdiction. 

The  general  principle  that  attachment  proceedings  can  be 
effectual  only  against  property  within  the  jurisdiction  is  clearly 
recognized  in  the  provisions  of  the  Code  regulating  proceed- 
ings by  attachment.  They  authorize  the  attachment  of  debts, 
choses  in  action,  rights  by  contract,  and  by  section  647,  shares 
of  the  defendant  in  a  corporation,  subject,  however,  to  the 
limitation  that  the  property  attached  must  be  within  the 
jurisdiction.  Section  641  prescribes  that  the  warrant  shall 
require  the  sheriff  to  attach  the  property  of  the  defendant 
within  his  county,  and  by  section  644  it  is  made  the  duty  of 
the  sheriff  to  execute  the  warrant  by  levying  upon  the  prop- 
erty of  the  defendant  within  the  county. 

These  provisions  leave  no  doubt  of  the  intention  of  the 
legislature  to  confine  the  process  of  attachment  within  its 
legitimate  limits.  They  recognize  the  principle  found  in  the 
Codes  of  all  enlightened  nations.  That  jurisdiction,  to  be 
rightfully  exercised,  must  be  founded  upon  the  presence  of 
the  person  or  thing,  in  respect  to  which  the  jurisdiction  is 
exerted  within  the  territory  {Sto.  Con,  of  LcfiWa,  sees.  532, 
692  a ;  GMs  agt.  The  Queen  Ins.  Co.^  63  N.  F.,  1 14  ;  Street 
agt.  Smith,  1  W.€&  &,  447). 

We  now  come  more  directly  to  the  inquiry  upon  which  the 
case  now  under  review  depends,  viz. :  whether  the  shares  of  a 
non-resident  defendant  in  the  stock  of  a  foreign  corporation 
can  be  deemed  to  be  within  this  state  by  reason  of  the  fact  that 
the  president  or  other  officers  of  the  corporation  are  here 
engaged  in  carrying  on  the  corporate  business.  We  do  not 
overlook  the  fact  that  we  are  construing  a  section  of  the  Code 
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the  language  of  which  is  sufficiently  general  to  include  for- 
eign corporations,  but  they  are  not  expressly  named,  and,  for 
the  purpose  of  determining  whether  foreign  corporations  were 
intended  to  be  included,  it  is  a  relevant  inquiry  whether,  upon 
general  principles,  the  right  which  a  stockholder  in  a  corpora- 
tion has  by  reason  of  his  ownership  of  shares  is  a  debt  or  duty 
of  the  corporation  existing  in  a  foreign  jurisdiction  wherever 
the  officers  of  the  corporation  may  be  found  engaged  in  the 
prosecution  of  the  corporate  business.  If  the  corporation,  by 
having  its  officers  and  by  transacting  business  in  a  state  other 
than  its  domicile  of  origin  is  deemed  to  be  itself  present  »* 
an  entity  in  such  foreign  state,  to  the  same  extent  and  in  the 
same  sense  as  it  is  present  in  the  state  which  created  it,  it  may 
be  conceded  that  its  shares  might  be  properly  attached  in  such 
foreign  jurisdiction.  But  we  regard  the  principle  to  be  too 
firmly  settled  by  repeated  adjudication  of  the  federal  and  state 
courts  to  admit  of  further  controversy,  that  a  corporation  has 
its  domicile  and  residence  alone  within  the  bounds  of  the  sov- 
ereignty which  created  it,  and  that  it  is  incapable  of  passing 
personally  beyond  that  jurisdiction  {Bank  of  Augusta  agt. 
Earle^  13  PeL^  519 ;  Lafayette  Ins,  Co.  agt.  Frmich^  18  Ilo^o. 
[  ZT; /S.],  404 ;  TT^pW^iagt.  Van  Santvoirrd,  34  N.  Z".,  208  ; 
St&oenB2jgi.  Phoenix  Ins,  Co.^  41  irf.,  150). 

But  it  is  equally  true  that  a  foreign  corporation  is  permitted 
to  sue  in  the  courts  of  this  state,  and  that  suits  in  personam 
may  be  brought  against  it  by  service  of  a  process  on  its  officers 
or  agents  within  the  jurisdiction  (Code^  sec.  432,  j>.  1780; 
Oihhs  agt.  Queen  I?is.  Co.,  supra).  But  suits  by  or  against 
foreign  corporations  are  not  maintained  on  the  theory  that  the 
corporation  litigant  is  here  in  person,  or  that  the  corporation 
entity  attends  its  officers  in  their  migration  from  one  state  to 
another,  or  that  it  is  itself  present  wherever  its  property  may 
be  or  its  business  may  be  transacted.  The  jurisdiction,  as  I 
understand,  rests  upon  the  ground  that  as  a  corporation  must 
act  by  agents,  it  may,  through  its  agents,  subject  itself  to  the 
jurisdiction  of  a  foreign  tribunal.     This  principle  was  clearly 
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recognized  by  Cubtis,  J.,  in  Lafayette  Insurance  Company 
agt.  French  {supra)^  which  was  an  action  on  a  judgment 
obtained  in  the  state  of  Ohio  against  an  Indiana  corporation  by 
service  of  process  on  an  agent  of  the  corporation  in  the  former 
state,  and  the  point  was  taken  that  no  jurisdiction  was  thereby 
acquired  to  render  a  judgment  against  the  defendant.  The 
coui-t  overruled  the  point,  and  judge  Cubtis,  after  stating  that 
the  corporation  in  that  case,  existing  duly  by  virtue  of  the  law 
of  Indiana,  cannot  be  deemed  to  pass  personally  beyond  the 
limits  of  that  state,  and  that  the  actual  presence  in  a  state  of 
a  defendant,  not  in  all  cases  essential  to  a  judgment  against 
him,  said :  "  The  inquiry  is  not  whether  the  defendant  was 
personally  within  the  state,  but  whether  he  or  anyone  author- 
ized to  act  for  him  in  reference  to  the  suit  have  notice  and 
appeared,  or  if  he  did  not  appear  whether  he  was  bound  to 
appear  or  suffer  judgment  by  default." 

Where  a  foreign  corporation  sends  its  agent  into  another 
state  or  transacts  its  business  there,  availing  itself  of  the  pro- 
tection of  the  laws  of  such  state,  there  is  no  just  reason  why 
it  should  not  be  deemed  to  have  subjected  itself  through  its 
agents  to  the  jurisdiction  of  the  courts  of  that  state,  and  be 
held  to  respond  to  an  action  brought  against  it  therein  upon 
process  served  upon  its  representatives.  This  seems  suffi- 
ciently plain,  but  it  does  not  determine  the  present  question. 
The  proceedings  authorized  by  section  647  of  the  Code  is  not 
an  action  against  a  foreign  corporation,  or  to  enforce  any  con- 
tract or  liability  of  the  corporation,  but  a  proceeding  in  an 
action  against  a  defendant  owning  shares  therein,  and  where 
the  jurisdiction  depends  upon  the  shares  which  are  attached 
being  within  the  state.  The  right  which  a  shareholder  in  a 
corporation  has  by  reason  of  his  ownership  of  shares  is  a  right 
to  participate  according  to  the  amount  of  his  stock  in  the  sur. 
pins  profits  of  the  corporation,  and  ultimately  on  its  dissolution 
in  the  assets  remaining  after  payment  of  its  debts  {BurraU 
agt,  Bushvoick  Railroad  Co.,,  76  N.  Z",,  211).  It  is  this  right 
and  interest  which  is  made  liable  to  attachment  under  the 
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section  referred  to.  The  right  of  the  shareholders  is  derived 
from  the  corporation  under  its  charter  of  the  laws  of  the  state 
whicli  created  it.  It  is  enforceable  by  judicial  proceedings  in 
the  local  courts,  and  in  case  of  a  dissolution  of  the  corpora- 
tion the  local  courts  alone  can  be  resorted  to  to  wind  up  its 
affairs  and  distribute  its  assets.  It  seems  impossible  to  regard 
the  stock  of  a  corporation  as  beinjs^  present  for  the  purpose  of 
judicial  proceedings,  except  at  one  of  two  places,  viz.,  the 
pla<;e  of  residence  of  the  owner  or  the  place  of  residence  of 
the  corporation. 

Section  647  has  an  appropriate  application  to  shares  in 
domestic  corporations.  Such  corporations  are  completely  sub- 
ject to  the  jurisdiction  of  our  courts,  and  may  be  compelled 
to  recognize  the  title  to  corporate  shares  derived  under  pro- 
ceedings by  attachment.  In  respect  to  foreign*  corporations 
such  power  does  not  exist ;  and  it  could  scarcely  be  expected 
that  the  courts  of  another  state  would  recognize  a  title  to  cor- 
porate stock  in  one  of  its  own  corporations,  founded  upon  a 
sale  under  an  attachment  issued  by  our  courts  against  a  non- 
resident, when  the  only  semblance  of  jurisdiction  over  the 
property  was  the  service  of  notice  ill  the  attachment  of  pro- 
ceedings upon  an  officer  or  agent  of  the  corporation  here. 
The  foreign  corporation  is  not  here  because  its  agents  are 
here,  nor  because  it  has  property  here ;  nor  is  the  stock  here 
because  the  corporation  has  property  or  is  conducting  its  busi- 
ness in  this  state.  The  individual  members  of  a  corporation 
are  not  the  owners  of  the  property  of  the  corporation,  or  of 
any  part  of  it.  The  abstract  entity,  the  corporation,  is  the 
owner,  and  only  owner,  of  the  property.  We  do  not  doubt 
that  shares  for  the  purpose  of  attachment  proceedings  may 
be  deemed  to  be  in  the  possession  of  the  corporation  which 
issued  them,  but  only  at  the  place  where  the  corporation  by 
intendment  of  law  always  remains,  to  wit,  in  the  state  or 
county  of  its  creation.  In  all  other  places  it  is  an  alien.  It 
may  send  its  agents  abroad,  or  transact  abroad  as  any  other 
inhabitant  may  do,  without  passing  personally  into  the  foreign 
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jurisdiction  or  changing  its  legal  residence.  Bat  snch  agents 
are  not  the  corporation,  and  do  not  represent  the  corporation 
in  respect  to  rights,  as  between  the  corporation  and  its  share- 
holders, incident  to  the  ownership  of  shares. 

It  is  not  necessary  in  this  case  to  define  the  limits  of  the 
legislative  powers  in  subjecting  intangible  property  to  attach- 
ment by  notice  served  upon  such  person  or  corporation  as 
may  be  designated  by  the  legislature.  Manifestly  the  res  can- 
not be  within  the  jurisdiction  as  a  mere  consequence  of  the 
legislative  declaration,  when  the  actual  locality  is  undeniably 
elsewhere ;  but  in  respect  to  intangible  interests,  as  we  have 
said,  there  can  be  no  actual  seizure  of  the  things,  and  it 
can  be  bound  only  by  notice  to  some  one  who  represents  the 
thing.  In  case  of  a  debt,  notice  to  the  debtor  residing  within 
the  jurisdiction  is  the  ordinary  proceeding  to  attach  the  debt, 
and  if  the  debtor  is  a  corporation,  and  the  corporation  is  a 
domestic  one,  there  is  no  difficulty.  But  in  some  of  the 
states  foreign  corporations,  having  an  agent  or  a  place  of 
business  within  the  state,  may  be  charged  under  what  is  called 
the  trustee  process  or  garnishee  {Barr  agt.  Kingy  96  Pa.  8t.y 
485 ;  National  Bank  agt.  Huntington^  129  Mass.y  444).  In 
these  proceedings  the  trustee  or  garnishee  is  joined  with  the 
principal  defendant  as  a  party  to  the  action,  and  the  debt 
owing  by  the  trustee  or  garnishee  is  ascertained,  and  the 
liability  of  the  trustee  and  garnishee  is  adjudged  in  the  action. 
There  may  be  no  difficulty  upon  principle  in  compellhig  a 
corporation,  which  has  an  agent  and  officer  in  another  state, 
and  is  transacting  business  there,  to  respond  in  garnishment 
proceedings  for  the  debt,  although  the  creditor,  the  principal 
defendant,  is  a  non-resident,  and  is  bound  to  respond.  It  is 
certainly  just  that  the  judgment  which  compels  the  corpora- 
tion to  pay  the  debt  to  the  plaintiff  should  protect  it  in  making 
Bncb  payment  against  a  subsequent  claim  by  its  creditors. 
We  do  not  enter  into  the  question  here.  But  whatever  view 
may  be  taken  as  to  the  right  to  attach  a  debt  owing  by  a  for- 
eign corporation  to  a  non-resident  by  service  of  notice  on  an 
Vol.  LX VI         1 8 
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agent  of  the  corporation  within  the  jurisdiction,  we  tliink,  in 
respect  to  corporate  stock,  which  is  not  a  debt  of  the  corpora- 
tion in  any  proper  sense,  it  would  be  contrary  to  principle  to 
hold  that  it  can  be  reached  by  such  a  notice. 

"We  are,  therefore  of  opinion  that  the  fundamental  condi- 
tion of  attachment  proceedings — that  the  res  must  be  within 
the  jurisdiction  of  the  court  in  order  to  an  effectual  seizure  — 
is  not  answered  in  respect  to  shai'es  in  a  foreign  corporation 
by  the  presence  here  of  its  officers,  or  by  the  fact  that  the 
corporation  has  property  and  is  transacting  business  here,  and 
that  section  647  must  be  construed  as  applying  to  domestic 
corporations  only  {See  Moore  agt.  Oenett^  2  Tenn.  Ch.^  375 ; 
Christrnas  agt.  Middle,  13  Pa.,  223 ;  ChUds  agt.  Diffby,  24 
id.y  26  ;  Drake  on  Attdchment,  sees.  244,  471,  478).  This  is 
decisive  of  the  present  case.  The  right  to  attach  corporate 
shares  depends  upon  the  statute.  The  Hat  Sweat  Manufac- 
turing Company  was  a  foreign  and  not  a  domestic  corporation. 
Section  647  is  the  only  authority  for  tlie  attachment  of  shares 
of  a  defendant  in  a  corporation,  and  as  that  section  does  not 
apply  to  foreign  corporations,  it  is  immaterial  to  what  extent 
the  Hat  Sweat  Manufacturing  Company  may  have  brought 
its  property  or  business  into  this  state.  We  are  also  of  opinion 
that  the  defendant  was  enitled  to  have  the  levy  set  aside  and 
vacated,  thereby  relieving  his  stock  from  the  cloud  and  embar- 
rassment created  by  the  proceedings  {See  Dunlop  agt.  Patter- 
son J^ire  Ins.  Co.y  74  ^.  y.,  147 ;  Blossom  agt.  JSsteSy  84 
id.,  617). 

These  reasons  lead  to  reversal  of  the  order  of  the  general 
term,  and  an  affirmance  of  the  special  term. 
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HoHEB  MoBOAN  et  ol.y  executors,  &c.,  agt.  Adelinb  Wil- 
liams, individually,  and  as  executrix,  &e«,  et  aZ.,  impleaded 
with  Adelinb  W.  Tubneb  et  al. 

WiU  —  Construction  of. 

Where  the  general  scheme  of  the  will  of  P.  was  the  creation  of  a  trust  in 
the  executons  as  trustees,  the  trust  fund,  comprising  the  whole  estate, 
except  as  to  certain  legacies,  aU  of  which  have  loug  since  been  paid, 
during  the  lifetime  of  the  testator's  niece  A.  W.  T.,  to  whom  was 
bequeathed  a  life  annuity,  payable  in  semi-annual  instalments,  the  entire 
property  to  be  kept  invested  and  remain  together  until  her  death.  The 
testator  then  divided  the  residue  of  the  income  of  the  estate  into  ten 
portions,  and  bequeathed  the  same  severally  to  ten  persons,  directing 
payments  to  be  made  thereof  from  time  to  time  until  the  arrival  of  the 
time  when  two  certain  legacies  were  to  be  paid.  This  has  been  done 
and  the  said  two  legacies  paid,  and  the  residue  of  the  income  arising 
from  the  investments  which  make  up  the  trust  estate,  is  now  being 
paid  pursuant  to  the  tenth  clause  of  the  will,  which  reads  as  follows: 

**  Tenth.  After  the  payment  of  the  aforesaid  legacies  (meaning  those 
last  mentioned)  *  *  *  the  remainder  and  residue  of  the  income  of 
my  estate  and  property  shall  continue  to  be  paid  to  (the  said  ten  benefi- 
ciaries, naming  them,  including  one  J.  W.  W.),  each  having  one-tenth 
part  of  the  same.  And  this  shall  continue  up  to  the  time  of  the  decease 
of  my  aforesaid  neice  A.  W.  T." 

"Eleventh.  After  the  decease  of  my  said  niece  A.  W.  T.,  and  the  pay- 
ment of  the  aforesaid  legacies,  I  order  and  direct  that  then  all  the 
residue  and  remainder  of  my  estate  and  property  shall  be  equally 
divided  by  my  executors  hereinafter  mentioned  between  *  ♦  ♦ 
(naming  the  said  ten  beneficiaries,  including  the  said  J.  W.  W.),  each 
to  have  and  receive  one-tenth  part  of  the  same.  And  in  case  of  the 
decease  of  either  of  the  last  mentioned  residuary  legatees,  the  part  or 
portion  which  would  go  to  such  legatee  so  deceased,  shall  go  to  the 
child  or  children  of  the  same  ;  but  if  they  have  no  child  or  children, 
then  to  the  legal  heirs  of  such  legatee. "  A. W.  T.  (the  life  annuitant)  still 
lives,  but  the  said  J.  W.  W.  died  on  the  6th  of  April,  1883,  leaving  a 
widow  and  four  children,  all  of  full  age,  and  a  will  which  provides  : 

*'Item  Ut  I  give  and  devise  to  my  wife  the  legacy  coming  to  me  from 
the  estate  of  P.  Also  all  property  of  every  description'  during  her 
natural  life  (she,  however,  selling  so  much  thereof  as  may  be  sufilcient 
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to  pay  my  just  debts).  At  the  death  of  my  snid  wife  said  property  and 
estate  to  be  equally  divided  amongst  my  heirs  as  the  law  directs." 

Held,  that  upon  the  happening  of  the  death  of  one  of  the  beneficiaries  to 
whom  a  share  of  the  income  was,  by  the  terms  of  the  will  of  P.,  made 
payable  during  the  life  of  A.  W.  T.,  as  provided  for  in  the  tenth  clause 
of  the  will,  the  share  of  the  person  so  dying  should  thereafter  be  paid  to 
the  legnl  representatives  of  the  person  so  dying  up  to  the  time  of  the 
death  of  A.  W.  T. 

Held,  also,  that  the  testamentary  disposition  made  by  J.  W.  W.  of  the 
legacy  coming  to  him  from  the  estate  of  P.,  carries  his  portion  of  the 
income  bequeathed  to  him  by  P.,  and  it  should  be  paid  to  the  person 
entitled  to  receive  the  same  under  his  will. 

Special  Term^  Decefnher^  1883. 

Application  for  a  judicial  construction  of  certain  provisions 
of  the  will  of  Edward  E.  Powere,  deceased. 

The  deceased,  who  was  domiciled  in  the  state  of  Georgia, 
died  12th  June,  1 855,  leaving  a  will  which  was  admitted  to 
probate  in  the  county  and  state  of  New  York,  and  liis  entire 
estate,  consisting  exclusively  of  pei*sonal  propert}^,  has  remained 
there  in  the  custody  of  tlie  acting  executor. 

The  general  scheme  of  the  M'ill  is  the  creation  of  a  tnist  in 
the  executors  as  trustees  ;  tlie  trust  fund,  comprising  the  wliole 
estate,  except  as  to  certain  legacies,  all  ot  which  have  long 
since  been  paid,  during  the  lifetime  of  the  testator's  niece, 
Adaline  Ann  Williams,  now  Mi-s.  Adaline  W.  Turner,  to 
whom  was  bequeathed  a  life  annuity,  pi^j^able  in  semi-annual 
instahnents;  tlic  entire  property  to  be  kept  invested  and 
remain  together  until  her  death. 

The  testator  then  divided  the  residue  of  the  income  of  the 
estate  into  ten  portions  and  bequeathed  the  same  severall}^  to 
ten  persons,  directing  payments  to  be  made  thereof  from  time 
to  time  until  tlie  arrival  of  the  time  when  two  certain  Icfiracics 
were  to  be  paid. 

This  has  been  done  and  the  said  two  legacies  paid,  and  the 
residue  of  the  income  arising  from  the  investments  which 
make  up  the  trust  estate,  is  now  being  paid  pui'suant  to  the 
tenth  clause  of  the  will,  which  reads  as  follows  :^ 
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"  Tenth,  After  the  payment  of  the  aforesaid  legacies  (mean- 
ing those  last  mentioned)  *  *  *  the  remainder  and 
residue  of  the  income  of  my  estate  and  property  shall  continue 
to  be  paid  to  (naming  the  said  ten  beneficiaries,  including  one 
JeflFerson  Warren  Williams)  each  having  one- tenth  part  of 
the  same.  And  this  shall  continue  up  to  the  time  of  the 
decease  of  my  aforesaid  niece  Adaline  Ann  Williams." 

The  next  clause,  the  eleventh,  provides  for  the  distribution 
upon  the  termination  of  the  trusf,  and  reads  : 

^^  Eleventh.  After  the  decease  of  my  said  niece  Adaline 
Ann  Williams,  and  the  payment  of  all  the  aforesaid  legacies, 
I  order  and  direct  that  then  all  the  residue  and  remainder  of 
my  estate  and  property  shall  be  equally  divided  by  my  execu- 
tors hereinafter  mentioned,  between  *  *  *  (naming  the 
said  ten  beneficiaries  including  the  said  Jefferson  Warren 
Williams)  each  to  have  and  receive  one-tenth  part  of  the  same. 
And  in  case  of  the  decease  of  the  last  mentioned  residuary 
legatees,  then  the  part  or  portion  which  would  go  to  such 
legatee  so  deceased,  shall  go  to  the  child  or  children  of  the 
same  ;  but  if  they  have  no  child  or  children,  then  to  the  legal 
heirs  of  such  legatee." 

Adaline  Ann  Williams  (the  life  annuitant),  now  Mrs. 
Adaline  W.  Turner,  still  lives,  but  the  said  Jefferson  Warren 
Williams  died  on  the  6th  April,  1883,  leaving  a  widow  and 
four  children,  all  of  full  age,  and  a  will  dated  9th  April,  1864, 
which  has  been  duly  probated,  and  which  provides : 

"  Item  \st.  I  give  and  devise  to  my  wife  the  legacy  coming 
to  me  from  the  estate  of  Edward  E.  Powers,  deceased,  late  of 
Columbus  in  the  state  of  Georgia.  *  *  *  Also  all  prop- 
erty of  every  description  during  her  natural  life  (she, 
however,  selling  so  much  thereof  as  may  be  sufficient  to  pay 
my  just  debts).  At  the  death  of  my  said  wife,  said  prop- 
erty and  estate  to  be  equally  divided  amongst  my  heirs  as  the 
law  directs." 

The  widow  was  appointed  and  has  qualified  as  the  sole 
executrix. 
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Henry  P.  BuUeVy  for  the  plaintiffs. 

R.  V.  W.  DvioiSy  for  the  defendants,  cited  Bedfidd  on 
WiUsy  394,  398, 405 ;  Caulfidd  agt.  SuUivan  (85  N,  Z.,  153) ; 
Parker  agt.  Bogardua  (5  N.  Z".,  309) ;  De  Peyster  agt.  Clan- 
dening  (8  Paige^  295) ;  Schley* a  Digest  of  English  Statutes  of 
Force  in  the  State  of  Georgiay  268 ;  Lurrdey  on  Annuities 
and  Pent  Charges^  13,  14 ;  Savery  agt.  Dyer  (Ambler,  136) ; 
Rawlinsoh  agt.  Dutchess  of  Montague  (2  Vem,,  QQ%) ;  Brook- 
mem  agt.  Smith  (7  Z.  -ff.,  JikcLj  273). 

Van  Vorst,  «/".  —  Upon  an  examination  of  the  various 
clauses  of  the  will  of  Edward  E.  Powers,  which  is  now  before 
me,  and  upon  a  consideration  of  the  briefs  submitted  upon 
the  reargument,  I  am  satisfied  that  upon  the  happening  of  the 
death  of  one  of  the  beneficiaries,  to  whom  a  share  of  the  income 
was,  by  the  terras  of  the  will  of  Powers,  made  payable  during 
the  life  of  Adaline  W.  Turner,  as  provided  for  in  the  tenth 
,  clause  of  the  will,  the  share  of  the  person  so  dying  should 
thereafter  be  paid  to  the  legal  representatives  of  the  person 
so  dying  up  to  the  time  of  the  death  of  Adaline  W.  Turner 
{Savery  agt.  Dyer,  Amhler,  139). 

Jefferson  W,  Williams,  who  was  entitled  to  a  share  of  the 
income  up  to  the  time  of  the  death  of  Adaline  "W.  Turner, 
disposed  of  the  legacy  coming  to  him  from  the  estate  of 
Edward  E.  Powers  by  his  will.  Such  testamentary  disposi- 
tion doubtless  carries  his  proportion  of  the  income  bequeathed 
to  him  by  Powers,  and  it  should  be  paid  to  the  person  entitled 
to  receive  the  same  under  his  will. 

Such  is  the  construction  to  be  given  to  the  clause  of  the  will 
of  Powers  under  consideration  upon  a  reargument  and  con* 
fiideration  of  the  question. 
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receiver,  &c, 

Cfcftis — What  thould  be  aUotoed  on  appeal  from  ordermadeby  general  term  qf 
city  Gourt to  the  eommonpleae —  Code  of  CivU  Procedure,  eection  8251. 

Upon  an  appeal  from  the  city  court,  general  term,  to  the  common  pleas, 
full  costs  follow,  whether  the  appeal  be  from  an  order  or  a  judgment  and 
whether  the  appeal  be  dismissed  or  disposed  of  on  the  merits. 

Speoial  Terrn^  December ^  1883. 
Appeal  from  the  clerk's  taxation  of  costs. 
Stichney  dk  Shepa/rd  for  plaintiff  and  appellant. 
Wmicm,  J.  Connors^  for  defendant  and  respondent. 

MoAdam,  J. —  The  defendant  appealed  to  the  court  of 
common  pleas  from  an  order  made  by  the  general  term  of  the 
dty  court.  The  common  pleas  dismissed  the  appeal  "  with 
costs,"  and  the* clerk  of  the  city  court  taxed  the  plaintiflTs 
costs  at  *^  ten  dollars,"  besides  disbursements.  The  plaintiff 
appeals  from  the  taxation,  claiming  that  he  should  have  been 
allowed  the  full  statutory  costs,  the  same  as  on  an  appeal  from 
a  judgment.  The.  plaintiff  is  correct  in  his  interpretation  of 
the  statute.  While  it  is  true  that  upon  an  appeal  taken  from 
certain  orders  to  the  general  term  of  the  city  court  but  ten 
dollars  costs  and  the  disbursements  are  allowable,  there  is  no 
distinction  made  in  the  statute  regulating  appeals  from  the 
city  court  to  \hQ  common  pleas  as  to  whether  the  appeal  be 
from  an  order  or  a  judgment.  There  is  but  one  fee  bill  in 
such  a  case,  and  it  is  applicable  alike  to  all  appeals.  The  pro- 
Tision  in  reference  to  costs  is  general.  It  allows :  "  Upon  an 
appeal  to  the  court  of  common  pleas  from  the  city  court,  before 
argument,  twenty  dollars ;  for  argument,  forty  dollars ;  for 
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each  general  term,  not  exceeding  five,  at  which  the  cause  is 
necessarily  on  the  calendar,  excluding  the  term  at  which  it  is 
argued  or  otherwise  finally  disposed  of,  ten  dollars  "  {Code^ 
sec,  3251,  »uh,  4),  and  it  matters  not  whether  the  appeal  be 
dismissed  or  otherwise  disposed  of,  the  same  costs  are  taxable 
(  White  agt.  Anthony^  23  N,  Y,^  164).  This  is  the  rule  appli- 
cable to  appeals  from  the  common  pleas  to  the  court  of  appeals 
( White  agt,  Anthony^  supra ;  Brown  agt.  Leigh^  50  N.  Y.^ 
427),  wherein  the  language  of  the  statute  in  regard  to  costs  is 
similar.  The  practice  upon  appeals  from  the  city  court  to  the 
common  pleas  assimilates  to  that  upon  appeals  from  the  latter 
court  to  the  court  of  appeals,  and  must,  as  nearly  as  possible, 
be  governed  by  the  same  rules.  The  clerk's  taxation  will 
therefore  be  reversed,  with  directions  to  retax  the  costs  in 
accordance  with  the  provisions  of  the  Code  before  referred  to. 


SUPKEME  COTJET. 
John  F.  Conor  agt.  Frank  P^  Hilton. 

Code  of  OivU  Procedure,  eeeiion  8238  —  GoneimeHon  of  tkU  eecUon — JunHceif 
court  of  the  city  of  Albany — Its  terrUarialJuriedicUon  confined  to  the  city. 

Section  3228  of  the  Code  of  Civil  Procedure  "  embraces  the  entire  sub- 
ject of  jurisdiction  as  regards  that  court,  and  was  plainly  intended  so 
to  do.  JNot  purporting  to  amend  any  former  or  existing  laws  in  that 
particular,  they  are  repealed  by  necessary  implication." 

Under  its  provisions  in  relation  to  the  ''justices'  court  of  the  city  of 
Albany,"  ♦  ♦  ♦  providing  that  it  shall  have  jurisdiction  "within 
tlie  city  where  the  court  is  located,"  the  jurisdiction  thereof  is  restricted 
to  the  city  limits. 

Accordingly  held,  that  said  court  had  no  power  to  send  process  into  adjoin- 
ing towns  for  service,  and  that  it  acquired  no  jurisdiction  by  the  service 
of  a  summons  outside  of  the  city  ((7tfra^y  agt.  Reidy  tSN.T.,  61,  followed). 

Third  Department^  General  Term^  Novemhery  1883. 
Before  Learned,  P.  t/.,  Boardman  and  Bookbs,  JJ, 
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Appeal  from  judgment  of  Albany  county  conrt  affirming 
a  judgment  of  the  "  justices'  court  of  the  city  of  Albany." 

The  summons  and  complaint  in  the  action  were  served  upon 
tlie  defendant  in  the  city  of  Cohoes.  The  defendant  appeared 
and  objected  to  the  jurisdiction,  on  the  ground  that  the  sum- 
mons was  not  served  in  or  ^'within  t/ie  city  of  Albany, ^^ 
The  court  overruled  the  objection  and  gave  judgment  for  the 
plaintiff. 

John  T.  CooJc^  for  appellant. 

Frederick  E.  WadhamSy  for  respondent, 

BooKRs,  •/.  —  This  is  an  appeal  from  the  judgment  of  the 
Albany  county  court  affirming  a  judgment  rendered  by  the 
justices'  court  of  the  city  of  Albany. 

The  objection  urged  by  the  appellant  is  that  the  city  court 
was  without  jurisdiction,  inasmuch  as  the  summons  issued  in 
the  action,  although  served  on  the  defendant  in  the  county  of 
Albany,  was  not  served  on  him  within  the  city  limits. 

The  power  of  the  legislature,  under  the  constitution,  to 
declare  the  jurisdiction  of  inferior  and  local  courts,  is  beyond 
question.  The  legislature  has  prescribed  the  jurisdiction  of 
the  justices'  court  of  the  city  of  Albany^  that  being  an  infe- 
rior local  court. 

Section  3223  of  the  Code  of  Civil  Procedure  provides  that 
the  court  shall  have  jurisdiction  "  within  the  city  "  of  actions 
of  which  a  justice  of  the  peace  has  jurisdiction,  as  prescribed 
in  certain  sections,  conferring  jurisdiction  upon  that  officer. 
Tliis  section  embraces  the  entire  subject  of  jurisdiction  as 
regards  the  city  court.  It  does  not  purport  to  amend  any 
former  or  existing  law  in  that  particular. 

It  was  held  in  Hickman  agt.  Pinkney  (81  N,  T".,  211)  that 
"when  a  latter  statute,  not  purporting  to  amend  a  former  one 
upon  the  same  subject,  covers  the  whole  subject,  and  was 
plainly  intended  to  furnish  the  whole  law  thereon,  the  former 
statute  will  be  held  to  be  repealed  by  necessary  implication.'* 
VoL  XVI.         19 
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The  jurisdiction  of  the  city  court  must  consequently  be 
determined  on  due  construction  of  the  section  (322S)  ot  the 
Code  of  Civil  Procedure  above  cited. 

That  section  provides  that  the  city  court  shall  have  jurisdic- 
tion "  within  the  city  where  the  court  is  located,"  and  the  point 
urged  is,  that  jurisdiction  even  to  the  service  of  the  summons 
by  which  the  action  shall  be  commenced  is  confined  to  the  city 
limits  by  the  words  above  quoted. 

On  the  other  hand,  it  is  insisted  that  those  words  are  not  to 
be  construed  in  limitation  of  the  territorial  jurisdiction  of  the 
court  save  as  to  the  place  of  trial  —  the  place  of  holding  the 
court.  In  other  words,  that  the  limitation  is  the  same  and  no 
other  than  such  as  by  kw  applies  to  justices'  courts  in  the 
several  counties  of  the  state.  /  This  precise  question  was  con- 
sidered and  decided  in  OercUy  agt.  Read  (78  N,  Z".,  64).  Tlie 
question  there,  assstated  by  chief  judge  Church,  was  whetlier 
the  justices'  court  of  Brooklyn  could  have  iis  process  served 
outside  of  the  city,  it  being  claimed  the  justices  of  the  city 
had  the  same  authority  as  justices  of  the  peace  elected  in  towns 
to  send  process  into  an  adjoining  town.  In  that  case  the  law- 
declared  that  the  district  justices  should  "have  the  same  juris- 
diction in  said  city  that  justices  of  towns  have  by  law  in 
respect  to  the  towns  for  which  they  had  been  elected,"  and 
that  they  should  ^  be  deemed  justices  of  the  peace  of  the 
county  of  Kings."  Eflfeet  was  given  to  the  words  "  in  said 
city,"  and  it  was  held  that  they  operated  to  limit  the  jurisdic- 
tion of  the  court  to  the  city,  even  to  the  service  of  the  process 
by  which  actions  were  commenced  in  that  court. 

Such  court  was  held  to  be  an  inferior  local  court,  and  judge 
Church  says  "the  jurisdiction  of  a  local  court  must  be  exer- 
cised within  the  locality  and  its  process  cannot  be  executed 
outside  of  it!" 

Now,  in  the  case  in  hand,  the  city  court  was  given  jurisdic- 
tion "  within  fhe  city  "  of  Albany,  It  is  an  inferior  local  court, 
having  jurisdiction  "within  the  city."  According  to  the 
decision  in  the  case  oited  its  process  could  not  be  executed 
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outside  of  it.  The  8nmmons  was  not,  therefore,  well  served 
ontside  the  limits  of  the  city  of  Albany.  It  follows  that  the 
judgment  appealed  from  must  be  reversed. 

Judgment  of  the  county  court  and  of  the  city  court  reversed, 
with  costs. 

Leabned,  p.  J.,  and  Boabdhan,  J.,  concur. 


SUPEEME  COUET. 


Jambs  McNulty,  plaintiff  and  appellant,  agt.  John  B.  Sollet, 

defendant  and  respondent. 

AarbUraHan  —  Effect  of  a  tubmimon  when  action  is  pending  —  Code  qf  OitU 

Procedure,  section  2866. 

The  mere  submission  of  a  cause  to  arbitration,  the  arbitrators  never  taking 
or  consenting  to  take  upon  themselves  the  burden  of  the  submission, 
operates  as  a  discontinuance  of  a  suit  pending  in  court  between  the 
parties. 

^rst  Depart7nentj  General  Term^  December^  1883. 

before  Davis,  P.  e/.,  and  Bbady,  J. 

Appeal  from  an  order  directing  a  discontinuance  of  the 
action. 

James  M.  Smithy  for  appellant. 

-4.  Cardozo^  for  respondent. 

Bbady,  J, —  This  is  an  action  of  slander  and  appears  to 
have  been  once  tried  and  once  partially  tried.  The  complaint 
was  once  dismissed,  and  upon  the  subsequent  investigation 
and  before  it  was  concluded,  a  juror  was  permitted  to  be  with- 
drawn on  account  of  the  illness  of  the  counsel  for  the  plaintiff. 
Subsequently  the  parties  signed  a  paper  as  follows : 

^*  We,  the  undersigned,  hereby  agree  to  leave  our  differences 
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to  the  above  named  parties,  Sliether,  Connett  and  Silverman^ 
as  arbitratoi*8,  whose  decision  shall  be  final. 

(Signed)  JAS.  McNULTY, 

JOHN  B.  SOLLEY. 

''  The  within  document  was  signed  in  oar  presence. 

(Signed)  J.  D.  F.  HERSEY, 

N.  B.  DAY, 
FRANK  A,  ELLIS." 

In  May,  1883,  the  plaintiflE  was  directed  to  show  cause  why 
an  order  should  not  be  made  declaring  the  action  discontinued, 
and  why  such  other  or  further  order  or  relief  should  not  be 
made  in.  the  premises. 

The  facts  already  stated  as  characterizing  the  litigation  are 
set  out  in  the  affidavit  of  the  plaintiff.     It  was  admitted  by 
him  that  on  the  27th  of  April,  1883,  he  and  the  defendant 
ftaet  for  the  peaceful  settlement  of  certain  differences,  at  which 
meeting  the  witnesses  whose  names  are  subscribed   to  the 
agreement  of  arbitration  were  present  and  formed  themselves 
into  a  committee.     It  was  then  suggested  and  advised  that  the 
paper  already  mentioned  should  be  signed.      The  plaintiff 
averred  that  since  the  signing  of  the  paper  no  action  whatever 
had  been  taken  by  eitlier  of  the  persons  named  in  the  paper, 
they  ha\ang  been  selected  without  their  knowledge  or  previous 
consent,  and  that  one  of  them,  Mr.  Shether,  declared  he  would 
not  act ;  and  he  further  alleged  that  he  was  ready  and  willing 
to  comply  with  the  terms  of  the  agreement.     And  the  plain- 
tiff also  presented  for  the  consideration  of   the  court   an 
affidavit  showing  that  a  person  called  upon  the  defendant 
asking  him  to  name  a  time  when  he  would  meet  the  committee, 
and  substantially  that  he  had  failed  to  do  so.     This  was  denied 
by  the  defendant,  who  said  that  what  he  did  say  was  that  he 
would  not  attend  upon  the  days  named  because  of  his  business, 
but  further  that  if  he  could  attend  on  one  of  the  days  named 
he  would  send  word. 
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The  submission  to  arbitration  was  therefore  admitted.  It  is 
supposed  by  the  appellant  that  the  willingness  of  all  the  parties 
to  act  is  an  implied  condition  to  the  taking  effect  of  the  agree- 
ment, and  that  the  refusal  of  the  arbitrators  to  act  leaves  the 
parties  in  statu  quo ;  and,  further,  that  the  agreement  is 
defective  as  a  binding  agreement  because  it  was  not  acknowl- 
edged as  required  by  the  Code,  Both  of  these  propositions 
are  valueless.  Whatever  may  be  the  effect  of  the  refusal  of 
the  arbitrators  to  act  in  an  arbitration  where  there  is  no 
pending  action  at  law,  and  whatever  may  be  the  effects  of 
the  provisions  of  the  Code  upon  an  arbitration  made  with 
reference  to  them,  these  effects  do  not  control  the  question 
presented  by  this  appeal. 

The  provision  of  the  Code,  however  {see,  2366),  evidently 
contemplate  a  submission  to  arbitration  of  any  controversy 
existing  between  persons  at  the  time  of  the  submission  which 
might  be  the  subject  of  an  action.  The  cases  bearing  upon 
the  question  of  the  effect  of  a  submission  to  arbitration  of 
differences  when  an  action  is  pending  have  not  declared  that 
any  particular  form  of  acknowledgment  is  indispensable.  It 
is  enough  that  the  parties  have  in  writing  agreed  to  a  submis- 
sion to  arbitrators.  In  this  case  such  an  agreement  is  admitted 
to  have  been  made.  The  effect  of  such  an  instrument  has  been 
declared  in  a  number  of  adjudicated  cases.  It  is  to  discontinue 
the  action.  And  this  seems  to  be  the  effect  even  if  the  sub- 
Tnission  wajs  void  {Keep  agt.  Keej>y  17  jHt/n,  152,  whe7'e  the 
cases  are  collated  ^  see^  alsOj  Barrett  agt.  Western^  66  Barh,^ 
205). 

Justice  Mabct,  in  Larkin  agt.  Rdbhins  (2  W&nd.y  505),  said 
that  the  general  position  is,  that  a  submission  of  a  cause  pend- 
ing in  court  is  a  discontinuance  of  the  suit,  that  the  reason  the 
snbmission  operates  as  a  discontinuance  is,  not  because  the 
subject  of  the  suit  is  otherwise  disposed  of  than  by  the  decision 
of  the  court  in  which  it  was  presented,  but  because  the  parties 
have  selected  another  tribunal  for  the  trial  of  it.  And  again : 
**  The  distinction  that  the  plaintiff  ^in  error  makes  between  a 
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- — - — 

Bubmission  never  acted  on  by  the  arbitrators  and  one  which 
has  been  followed  by  an  award  or  hearing  by  the  arbitrators, 
does  not  appear  to  have  been  recognized  by  the  court,  nor  do 
I  see  any  good  reason  for  making  snch  distinction.  *  *  * 
It  is  the  agreement  which  withdraws  the  cause  from  the  court 
and  effects  the  discontinuance  of  the  action."  And  it  was  also 
said  by  the  learned  justice  that  the  point  evidently  for  the 
consideration  of  the  court  was  whether  the  mere  submission 
of  a  cause  to  arbitration,  the  arbitrators  never  taking  or  con- 
senting to  take  upon  themselves  the  burden  of  the  submission, 
operated  as  a  discontinuance  of  the  suit  pending  in  court. 

As  justly  observed  by  the  counsel  for  the  respondent,  the 
refusal  or  omission  of  either  party  to  attend  before  the  arbi- 
trators would  not  alter  the  consent,  inasmuch  as  upon  proper 
notice  the  arbitrators  could  proceed  in  the  absence  of  the 
defaulting  party. 

It  thus  appears  that  upon  the  cases  bearing  upon  the  subject, 
the  mere  submission  to  arbitration  operates  as  a  discontinuance 
of  the  action,  and  the  order  appealed  from  could  not  be  reversed 
without  in  effect  reversing  these  decisions. 

It  follows  that  the  order  should  be  af&rmed. 


N.  T.  CITY  COURT. 

Joseph  S.  Cohn  et  al.  agt.  Joseph  Husson. 

Antwer — Beply  —  Code  of  OivU  Procedure,  secUom  500, 514  —  What  reply  to 

corUain —  Counter-claim, 

A  plaintiff  cannot,  in  his  reply,  plead  an  independent  counter-claim  to  a 
counter-claim  set  up  by  the  defendant. 

Special  Terrriy  December ^  1883. 

McAdam,  J,  —  The  defendant  besides  pleading  a  defense  to 
the  note  sued  upon  sets  up  a  connter-claim  against  the  plain- 
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tiffs  for  $760.  The  defendants  in  their  reply,  after  pleading 
a  defence  to  said  counter-claim,  set  up  an  independent  counter- 
claim against  the  defendant  similar  in  amount  to  that  pleaded 
by  the  defendant.  The  defendant  moves  to  strike  out  this 
counter-claim  as  unauthorized  by  law.  The  Code  {sec.  500) 
permits  a  defendant  to  plead,  in  addition  to  denials  and  other 
defenses,  a  statement  of  any  new  matter  constituting  a 
"counter-claim."  The  Code  {se<f.  514)  provides  that  where 
"  the  answer  contains  a  counter-claim  the  plaintiff,  if  he  does 
not  demur,  may  reply  to  the  counter-claim."  Tlie  same  sec- 
tion provides  that  "  the  reply  must  contain  a  general  or  specific 
denial  of  each  material  allegation  of  the  counter-claim  contro- 
verted by  the  plaintiff;  *  *  ♦  and  it  may  set  forth  in 
ordinai'y  and  concise  language,  without  repetition,  new  matter 
not  inconsistent  with  the  complaint  constituting  a  defense  to 
the  counter-claim."  But  I  find  nothing  in  this  or  any  other 
section  of  the  Code  which  permits  a  plaintiff  to  plead  an 
independent  counter-claim  to  one  pleaded  by  the  defendant. 
Tliere  is,  therefore,  no  warrant  for  such  practice.  There  is  a 
recognized  distinction  between  a  defense  and  a  counter-claim. 
A  defense  may  be  defined  to  be  the  denial  of  the  truth  or 
validity  of  the  complaint.  In.  other  words,  it  may  deny  the 
truth  of  the  complaint,  or  it  may  admit  the  truth  tliereof  and 
dispute  the  continued  existence  of  the  claim  by  plea  of  pay- 
ment or  discharge,  and  by  way  of  mitigating  the  amount  of 
the  recovery  may  allege  facts  in  recoupment.  A  counter- 
claim is  more  comprehensive  than  defense,  set-off  or  recoup- 
ment, and  secures  to  a  defendant  the  full  relief  which  a 
separate  action  at  law  would  have  secured  him  on  the  same 
state  of  facts.  The  counter-claim  pleaded  is  inconsistent  with 
the  complaint,  because  if  the  plaintiffs  succeed  in  their  defense 
to  the  defendant's  counter-claim  they'may  recover  the  amount 
of  their  counter-claim,  and  thus  recover  a  larger  amount  than 
they  demanded  originally  in  their  complaint.  The  question 
may  well  be  asked,  what  kind  of  a  plea  would  the  defendant 
be  required  to  interpose  to  the  counter-claim  in  the  .reply  since 
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the  declaration,  plea,  replication,  rejoindei,  surrejoinder,  rebut- 
ter and  surrebutter  of  the  former  practice  are  not  recognized 
by  tlie  Code  as  appropriate  pleas  ?  It  follows,  therefore,  that 
the  defendant's  motion  to  strike  ont  the  counter-claim  as 
unauthorized  must  be  granted,  with  ten  dollars  costs,  upon 
payment  of  which  the  plaintiffs  may  amend  their  reply  in 
any  form  they  may  be  advised,  and  without  prejudice  to  any 
application  the  plaintiffs  may  elect  to  make  to  amend  their 
complaint  by  including  therein  the  cause  of  action  pleaded  as 
a  counter-claim  in  their  reply. 


SUPEEME  COURT. 


Thb  John  S.  Way  Manufacturino  Company  agt.  Samuel 

CoBN  et  aL 

Bill  of  parUcuUvn — WJisn  motion  for  ^  will  he  deniec^Oodeof  CivU  Procedure, 

tectums  581,  802,  808. 

In  a  suit  to  recoyer  the  proceeds  of  the  sale  of  plaintiffs'  goods  by  defend. 

ants,  as  agents,  less  their  commissions,  under  a  contract,  the  defendants 

set  up  a  counter*  claim  for  commissions  upon  other  goods,  under  snid 

agreement.     The  plaintiffs  replied  that  the  other  goods  sold  were  under 

contracts  excepted  from  the  agreement : 
Held,  that  defendants  are  not  entitled  to  a  bill  of  particulars  of  such  con. 

tracts,  and  of  the  goods  furnished  under  them. 
A  party  can  only  be  required  to  state  the  particulars  of  his  own  cause  of 

action  or  defense,  and  not  the  cause  of  action  or  defense  of  the  adverse 

party. 

Special  Term^  October ^  1883. 

P(yrTER,  J. —  This  is  a  motion  by  defendants  to  compel  plain- 
tiffs to  deliver  to  defendants  a  bill  of  particulars  of  the  contracts 
plaintiffs  had  with  the  United  States  government  for  f umishiiir:; 
certain  goods,  with  a  description  of  the  goods  furnished  under 
the  contracts,  &c.  This  action  is  brought  by  plaintiffs  to  recover 
of  the  defendants  the  proceeds  arising  from  the  sale  of  plain- 
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tiSs^  goods  by  the  defendants,  as  agents,  less  tlieir  commissiong, 
under  a  contract.  The  contract  also  provided  that  the  defend- 
ants sliould  have  the  selling  of  all  the  goods  manufactured  by 
plaintiffs,  except  buffalo  robes,  &c.,  and  except  goods  ordered  of 
plaintiffs  without  plaintiffs'  solicitation.  The  defendants  set 
up  a  counter-claim  that  plaintiffs  sold  goods  to  other  parties 
which  were  solicited  by  plaintiffs  and  not  embraced  in  the 
exception,  and  claim  to  receive  tlie  commissions  specified  in 
the  contract  on  the  goods  sold  by  plaintiffs.  The  plaintiffs 
reply,  alleging  it  sold  only  goods  —  buffalo  overcoats  to  the 
United  States  government  —  under  contracts  made  prior  to 
tlie  agreement  between  the  parties,  which  were  excepted  from 
that  agreement:  Defendants  moved  for  a  bill  of  particulars 
of  said  government  contracts  and  of  the  goods  furnished  under 
those  contracts. 

It  will  be  perceived  from  this  statement  that  the  defendants 
make  a  claim  against  the  plaintiffs  for  certain  commissions. 
It  is  a  cause  of  action  in  favor  of  defendants  against  plaintiffs, 
set  up  as  a  counter-claim  to  the  claim  set  up  by  the  plaintiffs 
against  the  defendants.  I  am  not  aware  of  any  case,  and  have 
not  been  referred  to  any,  where  a  party  making  a  claim  against 
another  party  may  call  upon  that  other  party  to  give  the  party 
making  the  claim  the  bill  ef  particulars  of  the  claim. 

It  is  provided  by  section  631,  Code  of  Civil  Procedure,  that 
a  party  making  a  claim  against  another  may  be  compelled  to 
give  the  particulars,  &c.,  of  the  claim  he  makes.  That  section 
and  the  general  power  of  the  court  has  been  held  by  the  court 
of  appeals,  in  Dwight  agt.  Gerniania  Fire  Insurance  Company 
(493),  to  embrace  what  is  set  up  as  a  cause  of  action  by  one 
party  against  another,  and  also  a  defense  put  forward  to  a 
cause  of  action.  But  even  w^ith  this  extension  or  construction 
of  the  language  of  section  531,  it  is  still  limited  in  its  operation 
to  this  reasonable  rule,  that  a  party  can  only  be  required  to 
state  tlie  particulars  of  his  own  cause  of  action  or  defense  and 
not  the  cause  of  action  or  defense  of  the  adverse  party. 

In  the  notice  of  motion  the  parties  have  also  sought  a  dis- 
Vou  LXVI        20 
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covery  of  plaintiffs'  books  of  account,  not  with  the  defendants 
but  with  others,  viz.,  the  United  States  government.  If  the 
plaintiff  was  compellable  to  produce  and  discover  such  books 
of  account,  the  answer  to  the  motion  in  that  respect  is  that 
the  defendant  must  proceed  for  that  purpose  by  petition  under 
the  statute  {Code  CivU  Pro.j  sees,  802,  804), 
Motion  denied,  with  ten  dollars  costs. 


SUPREME  COURT. 
Joseph  Emrich  agt.  Luoy  E.  Whitb. 

Specifle  performanee  of  a  eorUraetfor  the  mU  qf  real  estate — When  parchater 
cannot  bring  an  action  for  specific  performance. 

Where  the  allejced  defects  in  the  title  were  weU  known  to  both  parties  at 
the  time  of  the  contracting  for  the  sale,  and  negotiations  were  entered 
into  in  respect  to  such  alleged  defects,  and  an  agreement  was  executed 
which  left  it  optional  with  the  vendor  whether  she  would  bring  an 
action  for  specific  performance  or  not,  and  the  yendeo  did  reject  the  title 
on  a  tender  of  a  deed  to  him,  and  the  vendor  subsequently  elected  not 
to  bring  an  action  for  a  specific  pertormance  by  the  vendee: 

JBiBld,  that  this  put  the  vendee  in  default  and  he  cannot  bring  a  suit  in 
equity  to  compel  the  vendor  to  give  a  full  and  perfect  title. 

Where  any  rights,  which  the  vendee  may  have  arising  out  of  the  transac- 
tion, c»n  be  protected  by  an  action  at  law,  specific  performance  ought 
not  to  be  decreed. 

Special  Term^  Novemhe7\  1881. 

The  action  is  brought  by  the  purchaser  against  a  seller, 
ostensibly  to  enforce  the  specific  performance  of  a  contract  for 
the  sale  of  real  estate.  The  plaintiff  rejected  the  title.  He 
afiks  the  court  to  determine  that  he  was  right  in  doing  so,  and 
to  compel  the  defendant  to  make  the  title  good,  and  then  to 
convey  to  him  the  property  at  the  price  of  $9,000  specified 
in  the  contract. 

On  the  29th  of  June,  1880,  the  defendant,  who  is  the  widow 
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of  John  H.  White,  through  her  agent,  who  goes  by  the  name 
of  Elial  F.  Hall,  agreed  in  writing  to  convey  to  Joseph  Emrich, 
the  plaintiff,'on  the  20th  July,  1880,  two  lots  on  the  comer  of 
Second  avenue  and  Seventy-third  street,  for  the  price  of 
$9,000.  No  money  was  paid  by  Emrich  on  the  execution  of 
this  agreement.  By  its  terms  he  was  to  assume  a  mortgage 
on  the  premises  for  $3,000,  and  pay  the  balance  of  $6,000  in 
cash.  Mrs.  White  did  not  agree  to  give  a  warranty  deed,  but 
only  a  bargain  and  sale  deed.  The  title  did  not  pass  on  July 
twentieth,  the  day  appointed.  On  that  day  the  plaintiff,  as 
stated  in  his  complaint,  "  did  decline  to  pay  the  purchase- 
money  provided  for  by  the  agreement  of  purchase  and  to 
accept  a  deed  of  the  premises  in  suit  by  reason  of  defects 
which  he  then  alleged  in  the  title  of  the  defendant."  Mrs. 
White,  "  through  her  agent,  gave  the  plaintiff  verbally  a  few 
days  further  time  to  accept  the  deed  and  pay  the  purchase- 
money  without  a  lawsuit."  The  plaintiff  engaged  one  Mr. 
Bradley  as  counsel  to  examine  the  title,  with  special  reference 
to  the  claims  of  the  creditors  of  John  II.  White.  Bmdley 
decided  that  Mrs.  White  could  not  give  a  title  that  would  be 
free  from  these  claims.  Prior  to  August  seventh  there  were 
negotiations  with  a  view  to  a  submission  to  the  general  term 
of  the  question  as  to  the  title,  upon  a  written  statement  of 
facts  to  be  agreed  upon,  but  no  such  statement  of  facts  was 
completed  or  agreed  upon.  On  the  eleventh  of  September, 
this  action  was  commenced. 

The  will  of  John  H.  White  was  probated  on  March  21, 
1877  (more  than  thi-ee  years,  therefore,  prior  to  June  29, 1880, 
the  date  of  the  contract  in  suit),  and  on  the  same  day  letters 
testamentary  were  issued  to  the  defendant  Mrs.  White,  as 
sole  executrix.  She  filed  her  account  on  the  19th  of  August, 
1879,  which  account  was  settled  and  allowed  by  a  decree  of 
tlie  surrogate,  entered  and  filed  November  13,  1879.  It 
appeared  from  this  account  that  the  personal  assets  of  the 
testator  were  not  sufficient  to  pay  his  debts.  By  the  terms  of 
the  will  the  tfestator  devised  all  his  estate,  after  the  payment 
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of  his  debts,  to  his  wife,  the  defendant.  She  held  the  title, 
therefore,  to  the  premises  in  snit,  as  sole  devisee,  and  not  as 
executrix,  as  the  will  does  not  contain  the  usual  power  of 
sale.  Accordingly,  no  deed  was  tendered  by  Mi's.  White  as 
executrix,  but  the  deed  tendered  was  in  performance  of  a 
contract  entered  into  by  her  individually. 

Elial  F.  Ilall^  for  defendant.  There  is  no  authority  that 
requires  anything  more  of  the  vendor  than  that  he  be  ready 
with  a  proper  deed.  Even  the  tender  of  a  deed  is  waived  by 
the  vendee  if  he  refuses  to  perform  (^Lawrence  agt.  Miller^ 
86  jS\  F.,  131).  When  the  state  of  the  title  is  fully  known 
to  both  parties,  at  the  time  of  contracting  for  the  sale,  and 
the  vendor  offers  the  purchaser  all  the  title  he  lias,  he  does 
all  in  his  power  to  perform  his  agreement.  And  if  the  pur- 
chaser declines  accepting  that  title,  he  cannot  bring  a  suit  in 
equity  to  compel  the  vendor  to  give  a  complete  and  perfect 
title  {Mills  agt.  Van  Voorhis.  23  Barb.,  125 ;  I^aye  agt. 
McDonneUy  65  N.  J".,  29y).  This  well  settled  rule  is  stated 
by  Pomeupy  in  his  work  on  Specific  Perlormance  (nee,  442), 
as  follows:  "If  the  vendee,  at  the  time  of  entering  into 
the  contract,  knows  or  is  sufficiently  infonned  that  the  ven- 
dor's title  is  defective,  or  that  his  interest  is  partial,  or  that 
the  subject-matter  is  deficient,  he  is  not  entitled  to  any  com- 
pensation; if  he  insists  upon  a  conveyance  of  what  the 
vendor  can  give,  he  must  pay  the  full  price  stipulated ;  and 
the  vendor  may,  perhaps,  force  a  specific  performance  upon 
him  without  compensation  {Peeler  agt.  Levy^  26  xV".  7".,  330 ; 
Franz  agt.  OrUm^  7ft  7K.,  100).  A  purchaser  buying  with 
full  knowledge  of  a  defect  in  the  title  of  property,  will  not, 
for  that  defect,  be  permitted  to  come  into  equity  for  relief 
{Crculdock  agt.  Shirly^  3  A.  K,  MarshaWa  Ky.  Rcp,^  2S8, 
cited  in  1  Ilillard  on  Vendors^  223 ;  aee^  alsOj  Raxolins  agt. 
TimherlaJce^  6  Monroe^  230).  The  defendant,  by  the  terms 
of  the  will  of  her  husband,  is  vested  with  the  fee  simple  of 
the  premises  in  question,  but  the  title  so  vested  in  her  is  sub- 
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ject  to  the  charge  of  his  debts.  The  plaintiflf,  as  bona  fide 
purchaser  of  the  premises  in  question,  was  not  bound  to  look 
after  the  application  of  the  purchase-money  paid  by  him  to 
the  defendant  {See  Lufton  agt.  Lufton^  2  Johns,  Ch.^  623 ; 
Beynolds  agt,  Heynoldif  Executors^  16  iT.  y.,  259 ;  Wood 
agt.  Wood^  26  Barh.^  356  ;  EUiott  agt.  Merrimatiy  2  Atkt/nSy 
41 ;  Oorser  agt.  Cortwrightj  Law  ReporU^  Chancery  Appeals 
[vol.  8],  975 ;  affirmed  in  House  of  Lords  English  and  Irish 
Appeals  Cases  [vol.  7],  731 ;  Andrews  agt.  Sparhaivk^  13 
Pick,^  393  ;  Gardner  agt.  Gardner^  3  Mason,  217,  218 ;  Por- 
ter  agt.  Gardner y  12  Wlieaton^  502  ;  2  Storxf  s  Epiity  Juris- 
prude^ioey  sec,  1130;  and  see,  aZso^  sees.  1127-1131;  2 
Wahshurn  on  Peal  Property^  Book  II ^  chap.  3,  sees.  4,  20 ; 
Perry  on  Trusts  \2d  and  3d  ed.],  sec.  802 ;  2  Part  on  Vendors 
and  Purc/iasers  I5ih  ed.^  pages  602  and  603 ;  WUl  of  ^ox^ 
52  N.  r.,  530 ;  DiU  agt.  Wisner.  88  iT.  F.,  153). 

Samuel  Utterm^yeVj  for  plaintiff. 

Lawrence,  J.  —  It  seems  to  me  that  there  are  several 
answers  to  this  action.  In  the  first  place  I  do  not  think  that 
under  the  agreement  of  June  29,  1880,  the  defendant  was 
under  any  obligation  to  bring  an  action  for  specific  perform- 
ance. That  agreement  contains  provisions  and  conditions 
which  are  to  apply  and  to  become  binding  upon  the  parties  in 
case  the  defendant  elects  to  bring  such  an  action,  but  I  fail  to 
discover  anything  in  the  agreement  which  renders  it  obliga- 
tory upon  her  to  do  so.  In  the  second  place  this  appears  to 
be  a  case  in  which  the  alleged  defects  in  tlie  title  were  well 
known  to  both  parties  at  the  time  of  the  contracting  for  the 
sale.  Negotiations  were  entered  into  in  respect  to  such  alleged 
defects,  and  the  agreement  hereinbefore  alluded  to  was  exe- 
cuted, which  left  it  optional  with  the  defendant  whether  she 
would  bring  an  action  for  specific  perfoimapce  or  not.  On 
the  20th  of  July,  1880,  the  day  on  which  the  contract  was  to 
have  been  closed,  the  plaintiff  did  reject  the  title,  on  a  tender  of 
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a  deed  to  him,  and  the  defendant  subdequently  elected  not  to 
bring  an  action  for  a  specific  performance  by  the  plaintiff. 
This  put  the  plaintiff  in  default  and  he  cannot  bring  a  suit  in 
equity  to  compel  the  vendor  to  give  a  full  and  perfect  title. 
In  this  view  it  is  utterly  immaterial  whether  the  objections  to 
the  defendant's  title  were  sound  or  unsound  {3£ills  agt.  Van 
Voorhuy  23  Barb.y  125 ;  Page  agt.  McDonndly  55  If.  Y.^ 
299).  The  subsequent  negotiations  of  the  parties  did  not,  in 
my  opinion,  change  the  relations  between  them,  which  had 
been  fixed  by  their  own  acts  and  by  their  mutual  dealing  in 
respect  to  the  property. 

Again,  if  the  objection  to  the  title  of  the  defendant,  which 
is  urged  by  the  plaintiff,  is  sound  this  is  not  a  case  in  which  a 
court  of  equity  can  decree  a  specific  performance,  providing 
that  compensation  be  made  to  the  purchaser.  If  the  creditors 
of  the  defendant's  husband  have  such  a  lien  on  the  premises 
in  question,  as  it  is  claimed  they  have,  the  amount  which  the 
plaintiff  would  be  entitled  to  receive  as  an  allowance  or  com- 
pensation on  that  account  would  be  extremely  large,  if  it  did 
not  equal,  the  entire  purchase-price.  Under  such  circum- 
stances the  authorities  do  not  countenance  the  granting  of  a 
decree  for  specific  performance  at  the  suit  of  a  vendor  {See 
Winne  agt.  Heynolds,  6  Paige^  412 ;  King  agt.  Bardeau^  6 
Johns.  Ch,^  38).  And  by  the  same  reasoning  it  results  that 
there  should  be  no  decree  for  a  specific  performance  at  the 
suit  of  the  vendee. 

Finally,  under  all  the  evidence  in  the  case,  I  am  of  the 
opinion  that  any  rights  which  the  plaintiff  may  have  arising 
out  of  the  transaction  in  question  can  be  protected  by  an  action 
at  law,  and  that  in  the  exercise  of  a  proper  discretion  specific 
performance  ought  not  to  be  decreed. 

For  these  reasons  I  am  of  the  opinion  that  the  complaint 
should  be  dismissed,  with  costs.  The  findings  may  be  settled 
on  two  days'  notice. 

Note. — Affirmed  by  general  term,  November,  1838,  on  foregoing 
opinion. 
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K  Y.  SUPERIOE  COURT. 
Nathan  6.  Milles  agt  B.  H.  Pasks  et  al, 

Arreti —  When  order  of,  tetU  not  be  vacated  on  eor^UcUng  affidamt^. 

Where  the  cause  of  action  is  identical  with  the  ground  of  arrest  the  court 
will  not  vacate  the  order  of  arrest  on  conflicting  affidavits. 

Where  the  facts  disclosed  by  the  affidavits  on  both  sides  do  not  make  a 
clear  prepondei^nce  of  evidence  to  show  that  the  plaintiff  cannot  suo- 
ceed  in  his  action  an  order  of  arrest  will  not  be  vacated. 

Special  Tenn,  JVbvemhery  1883. 

Motion  made  by  defendants  to  vacate  order  of  arrest. 

Charles  Heed^  for  defendants. 

Henry  S,  Bennett  and  Adolphua  D.  Pape^  for  plaintiff. 

Ingraham,  J.  —  This  action  is  for  a  conversion  of  four  hun- 
dred shares  of  stock  which  plaintiff  claims  he  deposited  with 
defendants  as  security  or  margin  in  certain  speculations  which 
defendants  were  conducting  for  him,  but  which  defendants 
claim  was  deposited  with  them  to  be  used  as  security  for  a 
loan  of  money  for  the  payment  of  a  certain  amount  then  due 
defendants.  It  appeared  by  the  affidavits  of  plaintiff  in  oppo- 
sition to  the  motion  which  defendants  in  their  refuting  affida- 
vits do  not  deny,  that  the  defendants  pledged  the  stock  in 
question,  not  to  raise  the  money  they  alleged  was  due  them, 
but  two  hundred  shares  thereof,  with  other  securities,  were 
pledged  for  the  sum  of  $52,000  which  was  largely  in  excess 
of  any  sum  due  defendants  from  plaintiff,  and  consequently 
plaintiff's  stock  was  held  as  security  for  a  sum  of  money 
borrowed  by  defendants  for  their  own  nee. 

This,  I  think,  was  an  unlawful  conversion  of  the  plaintiff's 
stock  by  the  defendants.  Conceding  that  plaintiff  subse- 
quently authorized  defendants  to  apply  the  proceeds  of  such 
stock  over  and  above  the  amount  due  from  plaintiff  to  their 
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own  use,  the  proceeds  of  tlie  stock  would  stand  in  ilve  place 
of  the  stock  sold.  It  is  not  clear,  therefore,  admitting  defend- 
ants statement  to  be  true,  that  plaintiff  would  not  be  entitled 
to  recover  for  a  conversion. 

But,  after  a  careful  examination  of  the .  affidavits,  I  do  not 
think  that  the  defendants  have  shown  such  preponderance  of 
proof  as  would  justify  me  in  vacating  the  order  of  arrest, 
even  under  the  rule  as  laid  down  by  judge  Daniels  in  Liddell 
agt.  Paton  (7  Hun^  195). 

That  case,  however,  was  an  action  in  which  an  order  of 
arrest  was  necessary  to  justify  an  execution  against  the  person 
of  the  defendant,  and  consequently  the  cause  of  action  was 
not  identical  with  the  grounds  of  arrest  {see  opinion  of 
Judge  DanidSy  p.  198);  and  since  that  case  was  decided,  the 
general  term  of  the  same  court  in  Welsh  agt.  Winterbaum 
(14  Ilmiy  518),  and  the  general  term  of  the  same  court  in  the 
second  department,  in  Peck  agt.  Lombard  (22  Ilun^  63),  have 
decided  that  when  the  cause  of  action  is  identical  with  the 
ground  of  arrest  the  court  will  not  vacate  the  order  of  arrest 
on  conflicting  affidavits. 

The  decision  of  the  general  term  of  this  court  in  Rohbins 
agt.  Falconer*  (43  Superior  Courts  370),  was  on  the  express 
ground  that  the  cause  of  arrest  was  not  identical  with  the  cause 
of  action,  and  that  the  judge  in  vacating  the  order  of  arrest 
did  not  pass  upon  any  issues  raised  by  the  pleadings  ;  and  in 
Bachman  agt.  Goldmark  (48  Superior  Courts  ^^^\  an  order 
denying  a  motion  to  vacate  an  order  of  arrest  was  affirmed  on 
the  ground  that  "  the  facts  disclosed  by  the  affidavits  on  both 
sides  did  not  make  a  clear  preponderance  of  evidence  to  show 
that  the  plaintiff  could  not  succeed  in  his  action." 

This  I  think  to  be  the  true  rule  and,  as  on  the  trial  of  the 
action  it  is  not  clear  that  defendants  will  succeed,  the  motion 
to  vacate  the  order  of  arrest  should  be  denied. 
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K  Y.  COMMON  PLEAS. 
Martin  L.  Eroholt  agt.  The  Mayor,  &o.,  of  New  York. 

New  York  (city  of)  —  Negligence  —  City  tint  responsible  for  injuries  sustained 
by  a  person  by  reason  of  a  defect  in  the  highway  in  Vie  *'  annexed  district "  — 
Laws  of  1873,  chapter  013  —  Duty  of  keeping  in  repair  roads,  do.,  in 
annexed  district  imposed  upon  department  of  parks. 

The  mayor,  aldermen  and  commonalty  of  the  city  of  New  York  should 
not  he  held  liable  for  injuries  sustained  by  a  person  by  reason  of  a 
defect  in  the  highway  in  the  **  annexed  district,"  because  they  were  not 
guilty  of  negligence,  the  duty  of  keeping  in  repair  the  roads,  streets  and 
ayenues  in  the  annexed  district  not  haying  been  imposed  upon  them, 
but  exclusively  upon  the  department  of  parks,  without  any  control  by 
the  said  corporation. 

Van  Brunt,  J.,  dissents  upon  the  authority  of  the  case  of  Tieogood  agt 
The  Mayor, 

General  Term^  Deoemberj  1883. 

Brfore  C.  P.  Daly,  Ch.  /.,  Van  Brunt  and  J.  F.  Daly,  J  J. 

Appeal  by  defendants  from  judgment  of  this  court,  entered 
upon  verdict  in  favor  of  plaintiff  for  $25,000  damages  for 
injuries  sustained  through  the  alleged  negligence  of  defend- 
ants ;  also  appeal  from  order  denying  defendants'  motion  for 
a  new  trial. 

The  case  shows  that  on  the  night  of  February  27,  1881, 
which  was  dark,  rainy,  foggy  and  cold,  the  plaintiff  was  driv- 
ing, in  a  covered  rockaway  drawn  by  a  team  of  horses,  from 
the  city  of  New  York  to  South  Yonkers,  along  the  public 
highway  known  as  Broadway  or  old  Kingsbridge  road,  when 
he  accidentally  drove  into  a  ditch  over  a  foot  wide,  and  which 
extended  across  the  highway  at  its  junction  with  McComb 
street.  The  accident  occurred  in  what  vs  known  as  the 
annexed  district,  the  territory  separated  from  Westchester 
county  and  annexed  to  the  city  of  New  York  by  the  act 
chapter  613  of  the  Laws  of  1873. 
Vol.  LXVI      21 
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Dwvid  J.  Dean  and  Chaa.  Blandy^  for  appellants. 
De  Lancy  Nicolly  for  respondents. 

J.  F.  Daly,  J. — The  mayor,  aldermen  and  commonalty  of 
the  city  of  New  York  should  not  be  held  liable  for  the  inju- 
ries sustained  by  the  plaintiflP  in  this  case,  because  they  were 
not  guilty  of  negligence,  the  duty  of  keeping  in  repair  the 
roads,  streets  and  avenues  of  the  annexed  district  not  having 
been  imposed  upon  tliem,  but  exclusively  upon  the  department 
of  parks,  without  any  control  by  the  said  corporation. 

Although  the  act  of  annexation  (1873,  chwp.  613)  and  the 
acts  amendatory  thereof  make  the  annexed  district  a  part  of 
the  city  of  New  York,  and  vest  its  public  property  in  the  said 
city,  and  declare  in  general  terms  that  the  mayor,  aldermen 
and  commonalty  succeed  to  the  trusts  and  duties  of  the  several 
towns  embraced  by  the  district,  yet  the  same  statutes  divide 
the  public  duties  to  be  performed  within  the  district  between 
the  mayor,  aldermen  and  commonalty  of  the  city  of  New 
York  and  certain  of  its  independent  departments,  assigning 
specific  duties  to  each. 

Thus  in  section  11  of  said  act  it  is  enacted  that  "  the  mayor, 
aldermen  and  common  council  of  the  city  of  New  York,  and 
all  officers  elected  or  appointed  under  the  charter  of  the  city 
of  New  York,  or  under  any  law  of  this  state  authorizing  the 
election  or  appointment  of  officers  for  the  city  and  county  of 
New  York,  and  also  school  commissioners,  trustees  and  inspect- 
ors appointed  or  to  be  appointed,  shall  exercise  the  same 
powers  and  shall  perform  the  same  duties  in  and  over  the 
territory  hereby  annexed,  and  in  each  ward  thereof,  in  like 
manner  and  to  the  same  extent  as  if  said  territory  had  always 
been  a  part  of  the  city  of  New  York,  except  as  may  be  spe- 
cially limited,  excepted  or  extended  by  this  act,"  while  in 
section  14  of  said  act  it  is  provided  that  "  the  commissioners 
of  the  department  of  public  parks  of  the  city  of  New  York 
shall  have  the  exclusive  power  to  locate  and  lay  out,  construct 
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and  maintain  all  public  parks,  streets,  roads  and  avenues,  and 
to  devise  plans  for  and  locate  all  bridges  and  tunnels,  and 
shall  have  exclusive  control  of  the  maintenance  and  construc- 
tion of  all  public  parks  within  the  territory  hereby  annexed, 
and  to  construct  and  maintain  all  bridges,  tunnels,  sewers, 
streets,  roads  and  avenues,  so  located  and  laid  out,"  &c. 

It  is  thus  provided  that  the  duty  and  power  of  maintain- 
ing—  i.  e.y  keeping  up  or  repairing  —  the  streets,  roads  and 
avenues  of  the  annexed  district  belongs  to  the  park  depai't- 
ment  commissioners  to  the  exclusion  of  all  other  officers  or 
bodies.  The  said  department  exercises,  and  has  always  exer- 
cised since  its  creation,  independent  powers  derived,  as  in  this 
case,  directly  from  the  legislature  {Laws  of  1857,  chap,  771 ; 
1859,  chaj>.  363;  1861,  chap.  88;  1864,  chap.  275;  1865, 
chaps.  564,  565 ;  1866,  chap.  367,  sec.  7 ;  1866,  chap.  757, 
sec.  3 ;  1867,  chap.  580,  sec.  2  ;  1867,  chap.  697,  sec.  6)  ;  and 
although  the  commissioners  are  appointed  by  the  mayor,  and 
the  pai-k  department  is  one  of  the  departments  of  the  city 
government,  yet,  as  the  public  duty  to  be  performed  by  the 
commissioners  in  maintaining  the  roads,  streets  and  avenues 
of  the  annexed  district  is  not  laid  by  the  legislature  upon  the 
city,  but  upon  the  commissioners,  and  the  city  corporation  has 
no  private  interest  in  that  duty  and  derives  no  special  beneiit 
or  advantage  from  it,  the  commissioners  are  not,  with  respect 
to  that  duty,  servants  nor  agents  of  the  municipality,  and  for 
their  negligence,  or  that  of  their  employes  or  officers,  the  cor- 
poration is  not  liable,  even  though  such  negligence  be  in  the 
care  of  what  is  made  by  the  act  corporate  or  tnist  property 
of  the  city  {Max^nUian  agt.  The  Mayor ^  62  N.  T.y  160-165, 
and  cases  cited;  Twogood  agt.  Th^  Mayor ^  Com.  Pleas  Gen. 
Term^  June^  1882). 

The  cajse  last  cited  {Twogood  agt.  The  Mayor)  has  been 
quoted  as  sustaining  the  position  that  the  duty  of  repairing 
the  roads  in  the  annexed  district  was  imposed  upon  the  city, 
notwithstanding  that  the  act  of  1873  confided  the  duty  of 
maintaining  such   roads  to   the  park   commissioners.      An 
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examination  of  the  case  will  show  the  contrary.  That  was 
an  action  against  the  city  to  recover  damages  for  injuries 
sustained  by  slipping  on  the  ice  on  the  sidewalk  aroand 
Christopher  street  park,  a  place  within  the  original  corporate 
boundaries.  The  question  was  whether  the  city  or  the  park 
department  was  bound  to  remove  obstmctions  caused  by  ice 
and  snow  on  that  sidewalk.  The  opinions  written  by  judges 
Van  Hoksen  and  Beach  explain  the  grounds  upon  which  we 
held  that  that  duty  devolved  upon  the  city.  The  city  char- 
ter grants  to  the  common  council  authority  to  regulate  by 
ordinance  the  cleaning  of  streets,  avenues,  sidewalks  and  gut- 
ters, and  tlie  removal  of  snow  and  ice  therefrom.  There  was 
no  law  imposing  upon  the  park  department  the  duty  of  clean- 
ing the  sidewalks  and  streets ;  that  duty  had  from  time  imme- 
morial rested  with  the  corporation ;  any  change  involving  so 
important  a  disposition  of  municipal  obligation  should  be 
accomplished  by  clear  enactment  or  a  legislative  intent  not 
liable  to  misconstruction.  The  same  charter  clothed  the  park 
dei)artment  with  the  management  and  control  of  all  public 
parks  and  streets  immediately  adjoining  above  Fifty-ninth 
street,  and  public  places  which  are  of  the  realty  of  the  city 
of  New  York,  except  buildings  in  the  city  hall  park.  The 
act  of  1873,  chapter  850,  gives  the  department  the  right  to 
determine  lines  of  curbs  and  surface  constructions  in  all 
streets  and  avenues  within  350  feet  from  any  public  place 
or  park,  and  provides  that  all  moneys  appropriated  for  the 
improvement  and  maintenance  of  public  parks  shall  be  deemed 
appropriated  for  the  improvement  and  maintenance  of  the 
avenues  and  streets  so  bordering  within  that  distance  so  far 
as  the  work  of  improvement  and  maintenance  is  done  by 
said  department.  Judge  Beach  held  that  the  care  and  con- 
trol of  sidewalks  and  streets  within  that  distance  was  not 
transferred  from  the  city  to  the  park  department  except  for 
the  restricted  purpose  of  determining  lines  of  curbs  and  other 
surface  constructions,  and  that  the  application  of  funds  for 
the  maintenance  of  the  streets,  &c.,  relates  to  the  maintenance 
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authorized  by  existing  laws  relating  to  the  department. 
Jad^e  Van  Hoksbn  held  that  the  proper  constmction  of  the 
statutes  was  that  the  park  department  was  to  determine  what 
was  to  be  done  to  beantify  the  streets  adjoining  the  parks, 
while  the  public  works  department  (an  agent  of  the  munici- 
pality) was  to  perform  the  manual  work  of  carrying  out 
those  plans,  that  the  department  had  nothing  to  do  with 
keeping  the  pavement  in  repair  or  good  condition  —  that  was 
a  duty  resting  upon  the  city. 

The  case  at  bar  is  distinguished  from  the  foregoing  in  the 
following  points :  There  was  a  question  of  a  transfer  of 
duty  from  the  city,  which  had  always  performed  it  thereto- 
fore, to  the  park  department,  and  it  was  held  that  express 
enactment  or  clear  intent  must  be  shown  to  eflFect  such  shift- 
ing of  responsibility.  Here  there  is  no  transfer  of  duty  from 
one  body  to  another,  but  an  original  enactment  as  to  new 
territory,  distributing  the  public  functions  among  various 
officers.  The  city  never  had  any  duty  to  perform  with  respect 
to  these  roads,  avenues  and  streets  of  the  annexed  district, 
and  it  requii-es,  equally,  an  express  enactment  or  manifest 
intent  on  the  part  of  the  legislature  to  charge  it  with  such 
duty.  But  the  express  enactment  as  to  the  duty  of  main- 
ing  the  streets  is  that  the  park  department  shall  perform  that 
duty,  and  no  other  body  or  officer  is  charged  with  the  duty. 
The  duties  of  the  former  local  officers  of  the  district  are 
ti-ansferred  to  the  city,  except  as  specially  excepted,  limited 
or  extended  by  the  act,  and  the  special  conferring  on  the  park 
department  of  exclusive  powera  as  to  maintaining  the  street 
and  roads  falls  within  the  exception. 

The  judgment  and  order  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  appellant  to  abide  the  event. 

C.  P.  Daly,  C.  J.,  concurs. 

Van  Brunt,  J,  —  This  action  was  brought  to  recover  dam- 
ages for  injuries  which  the  plaintiff  had  sustained  by  reason 
of  a  defect  in  the  highway.     The  point  raised  upon  this  appeal 
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that  the  defendants  are  not  responsible  for  this  injury  because 
the  street  in  question  was  in  charge  of  the  park  department, 
seems  to  have  been  determined  adversely  to  the  defendant  by 
this  court  in  the  case  of  Twogood  agt.  Tlie  Mayor. 

It  is  urged  that  the  neglect  of  the  plaintiff  in  unnecessarily 
exposing  himself  to  the  cold  and  rain  after  the  accident,  had 
contributed  to  produce  his  disability  and  debars  him  from 
recovery,  because  the  law  is  inadequate  to  separate  the  dam- 
ages which  were  directly  caused  by  the  accident  from  that 
which  were  caused  by  the  plaintiff's  unnecessary  and  negligent 
exposure  to  the  cold  and  rain.  The  answer  to  this  proposition 
seems  to  be  that  although  the  jury  have  found  that  this  expos- 
ure contributed  to  the  increasing  of  the  injury,  yet,  under  the 
circumstances  of  tlie  prese^it  case,  they  have  also  found 
expressly  that  the  plaintiff  was  not  negligent  in  thus  exposing 
himself.  If  the  plaintiff  had  known  or  had  reason  to  believe 
that  such  exposure  would  enhance  his  injuries,  then,  perhaps, 
the  point  might  be  saccessf uUy  urged ;  but  he  not  knowing 
how  much  he  was  injured,  and  not  knowing  that  this  exposure 
would  aggravate  the  injuries  received,  cannot  be  held  guilty 
of  negligence  because  he  did  not  do  the  very  best  thing  which 
subsequent  events  showed  should  have  been  done  under  tlie 
circumstances.  The  fact  that  he  was  suffering  from  a  throat 
trouble,  so  severe  that  he  was  forbidden  to  expose  himself  to 
bad  weather,  does  not  alter  this  question,  as  the  throat  trouble 
does  not  appear  to  have  had  any  connection  with  the  injuries, 
damages  for  which  were  recovered  in  this  action.  The  plain- 
tiff had  a  right  to  show  what  his  earnings  had  been  prior  to 
the  accident.  They  evidently  were  the  result  of  his  personal 
exertions.  It  is  true  he  was  aided  by  others,  but  no  more  so 
is  the  lawyer  or  the  physician.  His  earnings  were  not  specu- 
lative profits  arising  from  mercantile  adventures,  but  were  in 
the  nature  of  a  salary  or  compensation  for  services  performed. 

In  the  case  of  Walker  agt.  Erie  Rail/road  Cmyipany  (63 
Barh.^  260),  a  lawyer  was  allowed  to  show  what  his  previous 
earnings  had  been,  and  in   PhUlips  agt.  London  and  South" 
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western  Railroad  Company  (4  Z.  -ff.,  Queen^a  Bench  Divv- 
&ion,  406),  a  physician's  previous  income  is  expressly  considered 
as  an  element  in  determining  the  amount  of  damag  .  The 
admission  therefore  of  evidence  as  to  the  past  earnings  of 
the  plaintiff  was  not  error. 

The  objection  to  the  question,  "  what  was  the  condition  of 
your  health  before  that  time  ? "  is  not  well  taken.  A  party 
certainly  knows  whether  or  not  his  health  in  past  years  has 
been  good  or  not,  and  the  opinion  of  an  expert  cannot  be 
necessary  upon  such  a  question. 

The  defendants  objected  to  the  evidence  offered  as  to  the 
injury  to  the  spine  upon  the  ground  that  no  intimation  of  such 
an  injury  was  given  in  the  complaint.  The  complaint  alleged 
great  bodily  injuries  generally.  Under  such  allegation  I  see 
no  reason  why  the  plaintiff  could  not  prove  any  bodily  injury 
that  he  had  received.  If  the  defendants  desired  and  were 
entitled  to  be  apprised  of  the  nature  and  extent  of  these  inju- 
ries with  greater  particularity,  they  could  easily  have  obtained 
a  bill  of  pai*ticulars,  whose  very  office  is  to  supply  just  such 
information. 

The  case  of  Stevens  agt.  Rodger  (25  Iluny  54)  is  not  an 
authority  to  the  contrary.  In  that  case  it  is  true  that  it  was 
held  to  be  error  to  allow  testimony  that  paralysis  of  the  right 
ann  had  resulted.  The  complaint  alleged  specific  injuries 
and  the  plaintiff  did  not  rely  upon  a  general  allegation  of 
bodily  injuries,  and  paralysis  of  the  arm  was  not  one  pi  the 
injuries  mentioned.  The  complaint  contained  a  bill  of  par- 
ticulars and  the  plaintiff  was  held  to  it.  By  the  admission  of 
the  evidence  in  this  case  the  rule  that  special  damages,  unless 
particularly  alleged,  cannot  be  recovered,  was  not  infringed 
upon,  the  proof  given  relating  to  a  bodily  injury  resulting 
from  the  accident  and  the  direct  result  of  such  injury. 

The  question  involved  in  the  exception  at  folio  755  and  the 
refusal  to  charge  the  twenty-second,  twenty-fourth  and  twenty- 
sixth  requests,  have  hereinbefore  been  discussed. 

It  cannot  be  that  where  a  plaintiff  has  suffered  an  injury 
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and  without  any  negligence  upon  his  part,  and  witliout  in  any 
manner  having  any  suspicion  that  he  thereby  is  increasing  his 
injuries,  does  an  act  which  aggravates  them,  that  he  is  debarred 
of  any  recovery,  which  would  be  the  result  in  the  case  at  bar 
if  the  rule  contended  for  by  the  defendants  should  prevail. 
If  the  defendants  could  have  shown  what  part  of  the  injuries 
were  occasioned  by  the  fall  and  what  part  by  the  subsequent 
exposure  perhaps  no  recovery  could  be  had  for  the  latter,  but 
the  fact  that  it  was  impossible  to  make  such  a  separation  affords 
no  reason  for  allowing  the  wrongdoer  to  escape  the  penalty 
which  the  law  fixes  upon  his  negligence. 

The  exception  at  folio  771  is  not  well  taken,  because  it  is  in 
proof  that  the  city  had  actual  notice  of  this  defect  on  February 
nineteenth,  and  the  accident  occurred  on  February  twenty- 
seventh,  and  the  question  was  expressly  left  to  the  jury 
whether  or  not  the  city  had  acted  with  a  proper  and  reasonable 
degree  of  promptitude  in  making  repairs  after  receiving 
such  notice. 

Judgment  and  order  appealed  from  should  be  affirmed, 
with  costs. 


SUPREME  COURT. 

EoRAOB  B.  Claflin  and  others  agt  Clinton  H.  Smith 

and  others. 

BHU  of  particulan — Ptnoer  of  court  to  order — When  and  how  wiU  be 

exerdeed. 

The  power  of  the  supreme  court  to  order  bills  of  particulars  extends  to  all 
descriptions  of  actions,  and  it  may  be  exercised  as  well  in  behalf  of  the 
plaintiff  as  of  the  defendant. 

In  an  action  brought  by  plaintiff  to  set  aside  a  general  assignment  made 
to  one  of  the  defendants  for  the  benefit  of  creditors,  the  complaint 
alleged  that  the  assignment  was  made,  executed  and  delivered  with 
intent  to  hinder,  delay  and  defraud  the  creditors  of  the  assignor: 

Held,  that  defendants,  who  were  by  an  order  of  the  court  allowed  to 
intervene  and  be  made  parties  defendant  in  this  action,  were  entitled 


NEW  YORK  PRACTICE  REPORTS.         169 


Claflin  agt.  timilh. 


to  an  order  that  plaintiffs  deliver  to  them  a  statement  in  writing  of  the 
times  and  places  at  which  the  plaintiffs  expect  or  intend  to  prove  any 
acts  or  things  which  serve  to  show  that  the  assignment  was  done  with 
fraudulent  intent,  and  to  what  persons  and  at  wliat  times  and  places 
they  will  claim  oi*  offer  to  prove  that  the  assignor  made  secret  or  other 
assignments  of  his  estate. 

At  ChajriberSj  December j  1883. 

Laweence,  e/.  —  The  defendants  who  make  this  motion  are 
judgment  creditors  of  Clinton  H.  Smith,  and  this  action  is 
brought  by  the  plaintiff  to  set  aside  a  general  assignment 
made  by  him  to  the  defendant  John  G.  Smith  for  the  benefit 
of  creditors.  It  appears  that  executions  have  been  issued  on 
the  judgments  recovered  by  the  moving  defendants  against 
Clinton  H.  Smith,  and  that  said  executions  have  been  returned 
wholly  unsatisfied.  By  an  order  granted  by  Mr.  justice  Potter 
the  moving  defendants  were  allowed  to  intervene  and  to  be 
made  parties  defendant  in  this  action ;  and  they  now  ask  that  as 
the  assignment  in  question  is  alleged  in  the  complaint  in  general 
terms  to  have  been  made,  executed  and  delivered  with  intent 
to  hinder,  delay  and  defraud  the  creditors  of  said  Clinton  H. 
Smith,  the  plaintiffs  may  be  ordered  to  deliver  to  them  a 
statement  in  writing  of  the  times  and  places  at  which  the 
plaintiffs  expect  or  intend  to  prove  any  acts  or  things  which 
serve  to  show  that  the  assignment  named  in  the  complaint  was 
done  with  fraudulent  intent,  as  charged  in  the  complaint,  and 
particularly  to  what  persons  and  at  what  times  and  places  the 
plaintiffs  will  claim  or  offer  to  prove  that  the  assignor,  Clinton 
H.  Smith,  made  secret  or  other  assignments  of  his  estate.  In 
other  words,  they  ask  for  the  particulars  of  the  grounds  on 
which  the  plaintiff  will  claim  upon  the  trial  that  the  assign- 
ment in  question  was  made  with  intent  to  hinder,  delay  or 
defraud  the  creditors  of  the  assignor.  In  the  case  of  Dwight 
agt.  The  Oermania  Insurance  Company  (84  N,  P".,  493)  the 
court  of  appeals  held  that  the  power  of  the  supreme  court  to 
order  bills  of  particulars  extends  to  all  descriptions  of  actions, 
and  that  it  may  be  exercised  as  well  in  behalf  of  the  plaintiff 
Vol.  LXVI        22 
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as  of  the  defendant  {See^  alsOj  TUton  agt.  Beecher^  59  N,  JT., 
1  "6).  In  this  case  there  is  nothing  in  the  complaint  which 
apprises  the  defendants  of  the  ground  on  which  the  plaintiffs 
will  claim  that  the  assignment  was  executed  with  the  intent 
to  hinder,  delay  and  defraud  the  creditors  of  the  assignor. 
The  defendants  show  that  they  as  well  as  the  plaintiffs  ai'e 
creditors  of  the  assignor ;  that  they  are  greatly  interested  in 
the  proper  defense  of  the  action,  and  that  the  indebtedness  to 
them,  which  is  very  large,  was  for  merchandise  sold  by  "them 
to  the  assignor ;  that  the  assignee  is  thought  by  the  creditors 
to  be  disaffected  to  the  said  assignment ;  that  they  are  informed 
andi  believe  that  the  plaintiffs  give  out  that  the  assignor  shortly 
prior  to  his  insolvency  transferred  his  estate,  or  some  part 
thereof,  so  as  not  to  have  it  passed  by  tlie  deed  of  assignment, 
and  that  they  thus  intend  to  prove  the  fraudulent  intent 
alleged,  but  that  the  defendants  impleaded  have  no  other  or 
further  knowledge  of  such  assertion  than  that  communicated 
by  rumor,  &c.  They  also  allege  that  they  do  not  know  what 
witnesses  will  be  necessary,  or  what  facts  will  be  probative 
under  the  vague  and  general  allegations  of  the  complaint,  and 
that  lAless  they  are  furnished  with  a  bill  of  particulars  of  the 
times  and  places  at  which  the  assignor  is  said  to  have  trans- 
ferred his  estate  with  a  view  to  subtract  it  from  the  assignee, 
that  they  may  be  entrapped  into  a  trial  without  due,  legal  and 
complete  notice  of  the  matters  and  things  affecting  their  rights 
under  the  deed  of  assignment  referred  to  in  the  complaint. 
My  examination  of  the  complaint  leads  me  to  the  conclusion 
that  the  motion  should  be  granted.  The  moving  defendants, 
as  has  been  before  observed,  are  judgment  crcditors  of  Clinton 
H.  Smith,  the  assignor,  and  the  assignment  is  alleged  to  be  a 
preferential  assignment.  It  is  not  before  me,  but  I  infer  from 
what  was  said  on  the  argument  that  this  controversy  has  in 
some  measure  arisen  from  those  preferences.  The  moving 
defendants  are  interested  as  much  in  sustaining  the  assign- 
ment as  the  plaintiffs  are  in  attacking  it,  and  they  are  entitled, 
I  think,  to  know  precisely  on  what  ground  it  is  claimed  to  be 
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MasteraoQ  agt.  Cranitch. 


frandnlent  {See  particularly  the  remarks  of  Foloer,  C.  «/., 
t»  Dvnght  agt.  Oermania  Life  Ins.  Co.^  hefore  cited,  84 
i\r.  Y,j  505;  also  McCreight  agt.  Stevens^  1  II.  <&  £.,  454; 
P2«*  agt.  Chamhera,  1  F.  dh  F.,  684;  TFiW^  agt.  West,  4 
A  <j6  T.,  22 ;  «/o7i€«  agt.  Bewiclce,  Z.  i?.,  5  C  /*.,  32 ; 
Kinder  agt.  Macy^  7  CSaZ.,  206;  Meeker  agt.  Harris^  19 
CaZ.,  289). 
Let  an  order  be  entered  in  conformity  with  these  views. 


SUPEEME  COURT. 
Peteb  Mastsbson  agt.  Jbbemiah  A.  Cbanttgh. 

Findings  must  be  passed  upon  brfore  dedsian. 

The  court  must,  at  or  before  the  time  of  rendering  its  decision,  pass  upon 
requests  by  either  party  to  find  certain  facts  and  conclusions  of  law, 
and  it  is  not  sufficient  that  such  findings  should  be  passed  upon  on  the 
settlement  of  the  case. 

First  Department,  General  Term,  December,  1883. 

Before  Davis,  P.  J,,  Beady  and  Daniels,  J  J. 

Appeal  from  order  refusing  to  pass  npon  requests  of  the 
plaintiff  to  find  certain  facts  and  conclusions  of  law. 

C.  Finny  for  appellant, 

John  Townshend,  for  respondent. 

Per  Curiam.  —  Before  passing  upon  the  merits  of  the  case 
we  think  it  is  necessary  for  the  preservation  of  the  rights  of 
the  parties  that  the  record  should  be  corrected.  It  appears 
by  the  papers  before  us  that  the  plaintiff,  after  the  close  of  the 
evidence  in  the  case,  .submitted  to  the  court  a  number  of 
requests  to  find  certain  facts  and  conclusions  of  law.  The 
court  received  such  requests,  but  wholly  failed  to  pass  upon 
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the  same  before  the  decision  of  the  cause.  In  dne  time  and 
before  Hie  decision  was  entered,  the  judge  holding  the  court, 
on  application  of  the  attorney  for  the  plaintiff,  made  an  order 
directing  the  defendant's  attorney  to  show  cause  why  the 
court  should  not  pass  upon  the  requests  of  the  plaintiff,  as 
required  by  section  1023  of  the  Code  of  Civil  Procedure.  On 
the  hearing  of  that  motion  the  court  declined  to  pass  at  that 
time  upon  the  requests,  but  stated  in  the  order  upon  its 
refusal  that  such  findings  would  be  passed  upon  on  the  settle- 
ment of  the  case.     From  that  order  this  appeal  was  taken. 

Section  1023  of  the  Code  is  as  follows  :  "  Before  the  cause 
is  finally  submitted  to  the  court  or  the  referee,  or  within  such 
time  afterwards,  and  before  the  decision  or  report  is  rendered, 
as  the  court  or  referee  allows,  the  attorney  for  either  party 
may  submit,  in  writing,  a  statement  of  the  facts  which  he 
deems  established  by  the  evidence,  and  of  the  rulings  upon 
questions  of  law  which  he  desires  the  court  or  the  referee  to 
make.  The  statement  must  be  in  the  fonn  of  distinct  propo- 
sitions of  law  or  of  fact,  or  both,  separately  stated ;  each  of 
which  must  be  numbered  and  so  prepared,  with  respect  to  its 
length  and  the  subject  and  phraseology  thereof,  that  the  court 
or  referee  may  conveniently  pass  upon  it.  At  or  before  the 
time  when  the  decision  or  report  is  rendered,  the  court  or  the 
referee  must  note,  in  the  margin  of  the  statement,  the  manner 
in  which  each  proposition  has  been  disposed  of,  and  must 
either  file  or  return  to  the  attorney  the  statement  thus  noted  ; 
but  an  omission  so  to  do  does  not  affect  tiie  validity  of  the 
decision  or  report." 

By  this  section  it  was  very  plainly  the  duty  of  the  court  to 
have  passed  upon  the  requests  at  or  before  the  time  when 
its  decision  was  rendered.  Language  could  hardly  be  more 
explicit  than  that  of  this'section,  and  it  was  irregular  in  the 
court  to  postpone  the  findings  thereon  until  the  case  should 
be  afterwards  settled.  But  it  appears  in  the  papers  before  us 
that  when  the  case  was  settled,  the  findings  were  not  passed 
upon.    The  effect  is  that  if  the  case  goes  beyond  this  court 
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the  plaintiff  is  deprived  of  the  right  of  review  which  section 
993  of  the  Code  was  intended  to  preserve.  Under  these  cir- 
cumstances we  think  it  our  duty  to  suspend  our  decision  upon 
the  merits  of  the  case  and  reverse  the  order  appealed  from, 
and  direct  that  the  proceedings  be  remanded  to  the  court 
below,  so  that  the  requests  may  be  passed  upon,  as  required 
by  section  1023,  and  that  when  passed  upon  the  same  be  made 
part  of  the  record  as  of  the  date  of  the  decision  of  the  case  in 
the  court  below. 


SUPKEME  COURT. 
Tn  the  Matter  of  Sophie  Wateks. 

Vagrant — Beeord  of  conviction — Where  should  be  filed —  Code  of  Criminal 

Procedure,  Mc^um^  892-968. 

Section  892  of  the  Code  of  Crimiaal  Procedure  has  been  repealed  or 
abrogated  by  the  provisions  of  the  consolidation  act  (Laws  of  1882, 
chap,  410),  and  the  filing  of  the  record  of  conviction  of  a  prisoner  on 
a  charge  of  being  a  vagrant,  by  a  police  justice  in  the  office  of  the 
clerk  of  the  general  sessions  of  the  peace  is  regular. 

At  Chambers^  Decemherj  1883. 

If.  S.  Lemy^  for  petitioner. 

Jos,  M,  Brady ^  assistant  district  attorney,  for  people. 

Lawrence,  J.  —  In  this  case  it  appears  that  the  petitioner 
was  convicted  before  the  police  justice  on  the  charge  of 
being  a  vagrant,  and  that  the  record  of  such  conviction  was 
filed  with  the  clerk  of  the  court  of  sessions.  It  is  claimed 
by  the  petitioner's  counsel  that  under  section  892  of  tlie  Code 
of  Criminal  Procedure,  it  was  the  duty  of  the  magistrate  to 
have  caused  the  certificate,  which  constitutes  tlie  record  of 
conviction,  to  be  filed  in  the  oflSce  of  the  clerk  of  the  county, 
and  that  in  consequence  of  the  omission  so  to  file  sucli  cer- 
tificate the  prisoner  is  entitled  to  her  discharge.  Section  892 
of  the  Code  of  Criminal  Procedure  does  undoubtedly  provide 
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for  the  filing  of  such  certificate  in  the  office  of  the  county 
clerk,  and  if  there  had  not  been  subsequent  legislation  in 
relation  to  the  subject  there  would  be  force  in  the  argument 
of  the  counsel.  By  section  1465  of  the  consolidation  act,  it 
it  is  provided  that  "  if  such  magistrate,  to  wit,  the  police 
justice,  be  satisfied  by  the  confession  of  the  oif ender  or  com- 
petent testimony  that  such  person  is  a  vagrant  within  the 
depcription  aforesaid,  he  shall  make  up  and  sign  a  record  of 
conviction  thereof,  which  shall  be  filed  in  the  office  of  the 
clerk  of  the  court  of  sessions,"  &c.  Section  963  of  the  Code 
of  Criminal  Procedure  provides  "  that  this  Code  shall  take 
effect  on  the  1st  day  of  September,  1881.  When  construed 
in  connection  with  other  statutes,  it  must  be  deemed  to  have 
been  enacted  on  the  4:th  day  of  January,  1881,  so  that  any 
statute  enacted  after  that  day  is  to  have  the  same  effect  as  if 
it  had  been  enacted  after  this  Code."  Section  2143  of  the 
consolidation  act  provides  that  "  for  the  purpose  of  determ- 
ining the  effect  of  this  act  upon  other  acts  except  the  Penal 
Code,  and  the  effect  of  other  acts  except  the  Penal  Code  upon 
this  act,  this  act  is  deemed  to  have  been  enacted  on  the  first 
day  of  January,  in  the  year  1882.  All  acts  passed  after  such 
date,  and  the  Penal  Code,  are  to  have  the  same  effect  as  if 
they  were  passed  after  this  act."  Taking  these  two  sections 
togetlier,  it  is  apparent  that  section  1465  of  the  consolidation 
act  is  subsequent  to  section  892  of  the  Code  of  Criminal 
Procedure,  and  is  authority  for  filing  the  record  of  conviction 
with  the  clerk  of  the  court  of  sessions.  There  is  another 
provision  of  the  consolidation  act  which  may  with  propriety 
be  considered  in  the  disposition  of  this  case.  That  act  it  will 
be  remembered  was  designed  to  consolidate  all  the  special 
and  local  laws  affecting  public  interests  in  the  city  of  New 
York  into  one  act.  Section  1563  of  the  consolidation  act 
provides  that  "  the  police  justices  shall  in  every  case  of  com- 
mitment for  vagrancy,  file  or  cause  to  b§  filed  in  the  office  of 
the  clerk,  a  record  of  the  proceedings  had  before  them  or 
either  of  them,  and  such  record  shall  contain,  as  part  thereof, 
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the  proofs  or  confession  taken  by  such  justice,  together  with 
the  prisoner's  examination."  It  will  be  seen  by  referring  to 
the  marginal  note  opposite  this  section  that  the  same  was 
taken  from  chapter  268  of  the  Laws  of  1855,  and  was 
designed  to  incorporate  that  act  or  the  provisions  of  that  act 
into  the  consolidation  act.  It  will  be  observed,  also,  that  in 
section  1563  tlie  language  is,  "in  the  oflSce  of  the  clerk." 
By  referring  to  the  act  of  1855,  from  which,  as  before  shown, 
this  section  is  taken,  it  will  also  be  seen  that  tlie  clerk  referred 
to  is  not  the  county  clerk,  but  the  clerk  of  the  court  of  general 
sessions.  I  am  therefore  of  the  opinion,  in  conclusion,  that 
section  892  of  the  Code  of  Criminal  Procedure  has  been 
repealed  or  abrogated  by  the  provisions  of  the  consolidation 
act,  and  that  the  filing  of  the  record  of  conviction  in  the 
oflSce  of  the  clerk  of  the  general  sessions  of  the  peace  was 
regular,  and  that  the  writ  must  be  dismissed  and  the  prisoner 
remanded. 


SUPREME  COURT. 
In  the  Matter  of  Morris  Lewinski. 

OMdren — under  nseteen  yean  of  age,  convicted  of  peiU  larceny,  tohere  io  be 
confined — Hot  to  be  detained  in  city  prison — Habeas  corpus. 

Where  a  child  under  sixteen  years  of  age  was  tried  and  convicted  by  the 
court  of  special  sessions  of  the  city  of  New  York,  of  petit  larceny,  and 
committed  by  the  magistrate  to  the  House  of  Refuge  for  the  term  of 
three  months,  and  was  taken  by  the  sheriff  to  said  House  of  Refuge, 
and  was  there  tendered  to  the  superintendent  and  managers  thereof, 
but  the  said  superintendent  and  managers  refused  to  receive  him, 
for  the  alleged  reason,  that  he  was  committed  for  a  specified  time,  and 
the  sheriff  returned  the  prisoner  to  the  city  prison ;  on  habeas  corpus: 

Held,  that  there  is  no  justification  for  the  prisoner's  detention  in  the  city 
prison,  and,  as  the  House  of  Refuge  has  refused  to  receive  him  from 
the  sheriff,  that  be  is  entitled  to  his  discharge. 

Is  the  House  of  Refuge  such  an  institution  as  is  described  in  section  4  of 
chapter  400  of  the  L^ws  of  1881,  and  therefore  bound  to  receive  the 
relator  on  the  commitment  of  Ihe  court  of  special  sessions  {quare). 

At  CharriberSj  Janxiary^  183^. 
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A  HABEAS  CORPUS  was  issued  in  this  case  to  the  sheriff  of 
the  city  and  county  of  New  York  and  the  warden  of  the 
city  prisons,  directing  the  production  of  the  relator,  ifec. 
The  sheriff  made  return  to  the  writ,  that  he  arrested  and 
took  into  his  custody  the  said  relator  under  and  by  virtue  of 
a  certain  transcript  of  the  minutes  of  the  court  of  special 
sessions  of  the  peace,  a  copy  of  which  was  annexed  to  and 
made  a  part  of  the  return.  It  appeared  by  such  transcript 
that,  on  the  21st  of  December,  1881,  the  relator  was  tried 
for  and  convicted  at  the  court  of  special  sessions  of  a  misde- 
meanor, to  wit,  petit  larceny,  for  which  it  was  adjudged,  it 
appearing  to  the  court  that  he  was  under  the  age  of  sixteen 
years,  that  he  be  sent  to  the  House  of  Kefuge,  there  to  be 
dealt  with  according  to  law  for  the  term  of  three  months. 

It  further  appeared  from  the  return  of  the  sheriff,  that  he 
took  the  said  Lewinski  on  the  22d  day  of  December,  1881,  to 
the  said  House  of  Refuge,  and  then  and  there  tendered  him 
to  the  superintendent  and  managers  thereof  to  be  dealt  with 
according  to  law,  but  that  the  said  superintendent  and  the 
managers  then  and  there  refused  to  receive  the  said  Morris 
Lewinski,  for  the  alleged  reason  that  he  was  committed  for  r 
specific  time,  which  more  particularly  appears  by  the  indorse 
ment  of  said  superintendent  upon  said  transcript  of  the  num- 
ber of  his  said  conviction,  and  that  thereupon,  he,  the  said 
sheriff,  returned  the  said  Lewinski  to  the  city  prison  of  the  city 
of  New  York  whence  he  had  taken  him,  being  unable  to 
transfer  him  to  said  House  of  Kefuge,  and  that  he  now  holds 
and  detains  him  in  his  custody  by  virtue  of  the  warrant  aforesaid. 

Following  is  the  indorsement  of  the  superintendent  of  the 
House  of  Refuge  upon  the  transcript  referred  to  in  the 
sheriff's  return: 

^'  Morris  Lewinski  being  committed  for  a  special  term  of 
three  months  is  not  admitted  as  an  inmate  of  the  House  of 
Refuge,  under  resolution  of  the  board  of  managers  passed 
November  4, 1881.  ISRAEL  JONES,  SupU 

''December  22, 1881." 
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John  D,  Ahrena  and  Walker  dk  Cummins^  for  relator. 

£!nox  db  MacLean^  for  Peter  Bowe,  sheriff. 

Danid  O.  Rollins^  for  people. 

-E  Itcmdolph  Hobineonj  for  Hoasc  of  Refuge. 

Lawrence,  J — Under  the  fonrth  section  of  chapter  496 
of  the  Laws  of  1881,  I  think  it  may  be  argued  with  much 
force  that  the  House  of  Refuge  is  "  an  institution  authorized 
by  law  to  receive  children  on  final  commitment,  and  to  receive 
and  derive  compensation  therefor  from  city  or  county  autJiori- 
ties,"  and  that,  therefore,  the  institution  was  bound  to  receive 
tiie  relator  on  the  commitment  of  the  court  of  special  sessions. 
(Walldok  agt.  The  Mayor^  cj&c,  3  Ilun^  84).  In  the  view 
which  I  take  of  this  case  it  is  not,  however,  necessary,  to  pass 
finally  on  this  question.  It  appears  from  the  return  of  the 
sheriff  that  on  the  day  after  the  conviction  of  the  prisoner, 
to  wit,  on  the  22d  day  of  December,  1881,  he  took  him  to  the 
House  of  Refuge  and  Detention,  and  then  and  there  tendered 
the  said  Morris  Lewinski  to  the  superintendent  and  managers, 
to  be  dealt  with  according  to  law ;  but  that  the  said  superin- 
tendent and  managers  then  and  there  refused  to  receive  the 
said  Lewinski,  on  the  ground  that  he  was  committed  for  a 
specified  time,  and  that,  therefore,  he  (the  sheriff)  returned 
the  said  Lewinski  to  the  city  prison,  the  place  from  whence 
he  had  taken  him.  By  the  act  of  1881,  already  referred  to, 
it  is  provided  that  "  any  such  child  convicted  of  any  misde- 
meanor shall  be  finally  committed  to  some  such  institution, 
and  not  to  any  prison  or  jail  or  penitentiary  longer  than  is 
necessary  for  its  transfer  thereto.'*  If  this  were  a  direct  pro- 
ceeding to  cbmpel  the  House  of  Refuge  to  receive  the  peti- 
tioner into  its  custody,  it  would  be  necessary  to  definitely  pass 
upon  the  question  whether  the  House  of  Refuge  is  or  is  not 
fiuch  an  institution  as  is  described  in  section  4  of  the  act  of 
Vol.  LXVI        23 
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1881 ;  but  it  is  not  such  a  proceeding.  The  matter  comes 
before  me  on  habeas  carpus^  to  inquire  into  the  cause  of  the 
detention  of  the  petitioner.  It  is  quite  plain  that  there  is  no 
justification  under  the  commitment  for  his  detention  in  tlie 
citj  pi-ison.  The  act  of  1881  expressly  forbids  the  detention 
of  a  child,  of  the  age  of  the  prisoner,  who  has  been  convicted 
of  any  misdemeanor,  in  any  prison  or  jail  or  penitentiary 
longer  than  is  necessary  for  its  transfer  to  one  of  the  institu- 
tions mentioned  in  the  act  There  has  been  an  attempted 
transfer  in  tins  case,  so  that  it  cannot  be  said  that  sufiicieut 
time  has  not  elapsed  to  enable  the  authorities  to  have  the 
transfer  made.  Is  the  boy  to  stay  in  the  city  prison  until  the 
question  of  the  liability  of  the  House  of  Befuge  to  receive 
him  is  settled  by  legal  proceedings  2  Such  cannot  have  been 
the  intention  of  the  legislature.  I  think,  therefore,  that  there 
is  no  justification  for  the  prisoner's  detention  in  the  city 
prison,  and,  as  the  House  of  Refuge  has  refused  to  receive 
him  from  the  sheriff,  that  he  is  entitled  to  his  discharge ;  and 
an  order  to  that  effect  will  be  entered. 


SUPREME  COURT. 
In  the  Matter  of  FBANCBsoi.  and  Guisbiti  Sebafino. 

OhMren-^Not  allowed  to  beg,  eoUect  rtfum,  <ft0.,  from  ma/rkeU-^8uch 
oeeupation  a  misdemeanor -^  How  punkhdble — Power  of  magistrate  to 
determine  age  of  child. 

A  child  under  the  age  of  fourteen  years  who  is  found  engaged  in  the 
occupation  of  collecting  refuse  from  any  market  in  a  pubUc  street  in 
the  city  of  New  York,  is  guilty  of  an  offense  punishable  under  the  acts 
of  1877,  and  the  act  of  1881  amending  the  same,  and  may  be  committed 
by  such  magistrate  to  certain  incorporated  institutions,  among  which  is 
the  New  York  Catholic  Protectory. 
A  police  justice  has  the  power  and  Jurisdiction  to  so  commit 
Such  magistrate  has  the  power,  under  the  laws  of  1883,  to  detennioo  the 
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age  of  the  child  by  persoual  inspection.    He  is  not  obliged  to  direct  an 
ejcamination  by  a  physician  for  that  purpose. 
The  court  has  no  power  on  habeca  eorpua  to  retry  the  questions  of  fact 
on  which  the  findings  of  a  court  of  original  Jurisdiction  must  be  pr^ 
sumed  to  have  been  predicated. 

At  OhamberSy  December^  1883. 

This  was  a  hdheaa  corpuB  directed  to  the  managers  of  the 
New  York  Catholic  Protectory,  commanding  them  to  produce 
the  bodies  of  Francesca  Serafino  and  Guiseppi  Serafino.  The 
return  to  the  writ  stated  in  substance  that  the  persons  therein 
named  were  committed  to  the  protectory  by  Solon  B.  Smith, 
Esq.,  one  qf  the  police  justices  of  the  city  of  New  York. 
The  commitment  in  each  case  stated  in  substance  that,  after 
having  in  due  form  of  law  examined  the  complainant  and  the 
witnesses  produced,  and  the  said  child,  and  it  appearing  to  the 
satisfaction  of  the  justice  by  competent  testimony  and  evi- 
dence that  the  allegations  and  matters  set  forth  and  charged 
in  the  complaint  are  true,  and  tliat  the  said  child  was  found 
unlawfully  engaged  in  the  occupation  of  collecting  refuse 
from  the  markets  in  a  certain  public  street  to  wit :  Barclay 
street  in  the  city  of  New  York,  in  violation  of  the  provisions 
of  certain  statutes  referred  to  in  the  commitment,  therefore 
the  justice  committed  the  child,  apparently  under  the  age  of 
fourteen  and  above  the  age  of  seven  years,  to  the  said  protectory. 

WdUh  (&  Fitzgerald^  attorneys  for  Serafino. 

Denis  Quinn,  attorney  for  the  Catholic  Protectory. 

John  B.  Pine,  attorney  for  the  Society  for  the  Preventio:n 
of  Cruelty  to  Children. 

Lawbence,  «/.  —  The  return  shows  that  the  magistrate  'had 
jurisdiction.  The  offense  is  one  punishable  under  the  act  of 
1877,  and  the  act  of  1881  amending  the  same,  and  the  magis- 
trate had  power,  under  the  laws  of  1882,  to  determine  the  age 
of  the  child  by  personal  inspection.     He  was  not  obliged  to 
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direct  an  examination  by  a  phj^sician  for  that  purpose  {See 
Laws  of  1877,  chap.  428,  p,  4S6 ;  Laws  of  1881,  chap.  496, 
p.  669;  Lawe  of  1882,^.  421).  See  al^o  the  opinion  of  the 
general  term  of  this  department  Li  iJhe  Matter  of  Wright  (29 
Hun^  361  and  362),  as  to  the  power  of  the  court  on  habeas 
corpus  to  retry  the  questions  of  fact  on  which  the  findings 
of  the  court  of  original  jurisdiction  must  be  presumed  to  have 
been  predicated.  The  writ  is  dismissed  and  the  prisoner 
remanded  to  the  Catholic  Protectory. 


SUPREME  COURT. 

In  the  Matter  of  Alezandbb  Forsyth,  an  infant. 

New  Tork  Juvenile  Aeylum  —  Their  power  to  hind  out  a  ehild  committed  to 

their  charge  by  a  police  magietrate. 

The  New  York  Juvenile  Asylum  of  the  city  of  New  York  have  power, 
UDder  the  eighteenth  section  of  their  cliarter,  in  their  discretion,  to 
bind  out  a  child  who  is  under  the  age  of  fourteen  and  above  the  age 
of  seven  years,  and  who  has  been  committed  to  said  asylum  by 
a  police  justice  after  having  been  proved  by  competent  evidence  to  be 
embraced  within  the  eighteenth  section  of  the  act,  entitled  "An  act 
relative  to  the  powers  of  the  common  council  of  the  city  of  New  York 
and  the  police  and  criminal  courts  of  said  city,  approved  Januaiy  2d, 
1883." 

At  Chambersy  December j  1883. 

Th£  writ  commanded  the  superintendent  of  the  house  of 
reception  of  the  New  Tork  Juvenile  Asylum  of  the  city  of 
New  York,  to  have  the  body  of  Alexander  Forsyth  before 
the  supreme  court  of  the  state  of  New  Tork,  together  with 
the  time  and  cause  of  his  imprisonment  and  detention.  In  the 
return  to  the  writ,  it  was  stated  that  the  person  in  said  writ 
mentioned  and  described  was  in  the  custody  of  the  New 
York  Juvenile  Asylum,  and  detained  therein  under  the  mag- 
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istrate's  warrant  of  commitment  thereto  annexed,  bearing 
date  January  6,  1883. 

That  the  said  Alexander  Forsyth,  is  not  now  and  has  not 
been  in  the  custody  of  said  New  York  Juvenile  Asylum 
since  the  fifteenth  of  November,  last  past,  but  is  in  the 
custody  of  Herman  Bartles,  Bunker  Hill,  Macoupin  county, 
state  of  Illinois.  By  the  magistrate's  warrant  of  commitment, 
which  was  directed  to  any  one  of  the  policemen  in  the  city 
of  New  York,  it  was  stated  that  "  you  are  hereby  commanded 
to  take  charge  of  Alexander  Forsyth,  a  child  under  the  age  of 
fourteen  and  above  the  age  of  seven  years,  who  has  been 
proved  by  me  by  competent  evidence  to  be  embraced  within 
the  eighteenth  section  of  the  act,  entitled  ^An  act  relative  to 
the  powers  of  the  common  council  of  the  city  of  New  York 
and  the  police  and  criminal  courts  of  said  city,  approved 
January  23,  1833,'  and  who  also  appears  to  my  satisfaction 
to  be  a  proper  object  for  the  care  of  the  managers  of  the 
New  York  Juvenile  Asylum  in  the  city  of  New  York,  and 
to  deliver  the  said  child  without  delay  to  the  said  corporation 
at  its  house  of  reception  in  this  city,' "  &c. 

John  C.  Fraser^  for  relator. 

C.  D,  Adama^  for  New  York  Juvenile  Asylum. 

Lawbenoe,  J. —  The  New  York  Juvenile  Asylum's  return 
to  the  writ :  "  That  the  person  in  said  writ  mentioned  and 
described  as  Alexander  Forsyth  was  in  the  custody  of  the 
Uew  York  Juvenile  Asylum  by  and  under  the  magistrate's 
"warrant  of  commitment,  hereto  annexed,  and  bearing  date 
January  6,  1883 ;  that  the  said  Alexander  Forsyth  is  not  now 
and  has  not  been  in  the  custody  of  said  New  York  Juvenile 
Asylum  since  the  fifteenth  day  of  November  last  past,  but  is 
in  the  custody  of  Herman  Bartels,  Bunker  Hill,  Macoupin ' 
county,  state  of  Illinois."  By  the  commitment  it  appears 
that  the  child  was  committed  to  said  asylum  by  police  justice 
Power  on  the  Cth  day  of  January,  1883,  which  commitment 
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recites  that  the  child  is  under  the  age  of  fourteen  and  above 
the  age  of  seven  years,  and  has  been  proved  by  competent 
evidence  to  be  embraced  within  the  eighteenth  section  of  the 
act  entitled  '^An  act  relative  to  the  powers  of  the  common 
council  of  the  city  of  New  York,  and  the  police  and  criminal 
courts  of  said  city,  approved  January  28, 1883."  It  is  claimed 
by  the  counsel  for  the  petitioner  that  under  chapter  112  of 
the  Laws  of  1878,  section  1,  the  Juvenile  Asylum  was  pro- 
hibited from  binding  out  this  child  at  any  time  before  one 
year  had  elapsed  from  the  date  when  he  was  placed  in  the  care 
or  custody  of  said  asylum.  There  is  no  positive  evidence 
before  me  that  such  child  has  been  bound  out  to  the  party 
mentioned  in  the  return,  but  I  think  that  it  may  be  fairly  said 
that  that  fact  was  assumed  to  exist  on  the  argument.  But 
assuming  that  to  be  so,  I  am  of  the  opinion  that  this  case  is 
not  governed  by  the  act  of  1878,  but  by  section  18  of  chapter 
245  of  the  Laws  of  1866,  which  is  an  act  amending  the  act 
incorporating  the  New  York  Juvenile  Asylum.  Section  18 
of  that  act  provides  "that  the  said  corporation  shall  have 
power  in  its  discretion  to  bind  out  or  indenture  as  clerks  or 
apprentices,  in  this  state  and  also  in  aiy  state  of  the  United 
States  which  shall  by  its  laws  recognize  the  validity  of  such 
indentures,  to  some  profession,  trade  or  employment,  the 
children  intrusted  or  committed  to  its  charge,  and  for  a  shorter 
or  longer  period,  not  exceeding  the  age  of  twenty-one  years 
males,  and  eighteen  years  for  females."  This  act  is  not 
repealed  by  any  provision  which  I  have  been  enabled  to  find 
in  the  act  of  1878,  above  referred  to.  The  first  section  of 
that  act  refers  to  the  binding  out  of  children  who  have  been 
surrendered  to  the  care  or  custody  of  an  orphan  asylum  or 
other  incorporated  institution,  by  the  parent  or  guardian 
thereof,  or  left  to  its  care  with  no  provision  for  support,  for 
'  the  space  of  one  year,  or  placed  there  by  the  superintendent 
of  the  poor  of  the  county,  or  the  overseers  of  the  poor  or 
board  of  charities  of  any  city  or  county  within  which  said 
asylum  is  located.     In  this  case  the  child  Alexander  Foreyth 
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does  not  come  within  either  of  the  cases  designated  in  said 
first  section  of  tiie  act  of  1878,  inasmach  as  the  commitment 
was  by  a  police  magistrate.  The  third  section  of  the  act  of 
1873  does  not  apply  to  this  case,  as  it  seems  to  me,  for  the 
reason  that  that  section  refers  to  the  adoption  of  children  who 
have  been  placed  under  the  care  and  custody  of' any  incorpo- 
rated charitable  institution,  or  for  their  transfer  to  any  incor- 
porated non-sectarian  institution  or  society,  to  be  selected  by 
parties  or  persons  seeking  homes  or  occupations  for  children, 
if  said  society  shall  consent  to  reo^ive  them.  As  I  have 
before  remarked,  the  act  of  1866,  amending  the  charter  of 
respondents,  is  not  repealed  by  chapter  112  of  the  Laws  of 
1878  in  terms.  The  latter  act  is  entitled  "An  act  to  amend 
chapter  one  hundred  and  fifty-nine  of  the  Laws  of  eighteen 
hundred  and  fifty-five,  entitled  'An  act  to  allow  the  trustees, 
directors  or  managers  of  incorporated  asylums  to  bind  out 
orphans  or  indigent  children  surrendered  to  their  care.'" 
These  acts  are  general  acts,  and  are  not  designed  to  control 
the  particular  powers  vested  in  institutions  incorporated 
under  special  charters.  It  appears  to  me,  therefore,  that 
the  respondents  liad  power,  under  the  eighteenth  section 
of  their  charter,  in  their  discretion,  to  bind  uut  tlie  child  in 
question  to  a  person  in  the  state  of  Illinois,  if  the  laws  of 
Illinois  recognize  the  validity  of  such  indentures,  and,  a^  in 
this  case  thei*e  is  nothing  before  me  to  show  that  the  laws  of 
said  state  do  not  recognize  the  validity  of  such  indentures,  the 
validity  of  the  same  will  be  assumed.  Even  if  I  am  wrong 
in  my  construction  of  the  statute,  as  the  respondent  shows 
that  the  child  was  not  in  its  custody  when  the  writ  was  served, 
and  as  there  is  nothing  before  me  to  show  that  he  was  sent 
oat  of  the  state  for  the  purpose  of  evading  the  process  of  the 
court,  I  do  not  think  that  I  can  do  otherwise  than  to  dismiss 
this  writ. 
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James   T.   Ebbets,   plaintiff,   agt.   Mabia  D.  Quick  et  al.j 

defendants. 

WiU —  Oonstruction  of —  Wiyrds  tcMch  do  not  erecUe  an  entaiL 

m 

Where  a  testator  gave  his  real  estate,  after  the  death  of  his  wife,  to  his 
four  children,  and  their  heirs  forever,  and  provided  that  if  any  of  them 
should  die  without  issue,  then  their  portion  "  to  return  to  the  surviving 
heirs  : " 

Meld,  that  no  entail  was  created,  and  that  the  gift  over  to  the  surviving 
heirs,  meant  the  heirs  of  the  testator,  and  that  the  devise  over,  in  the 
event  of  either  of  the  children  dying  without  issue,  was  valid. 

Special  Term^  December,  1883. 

This  is  a  suit  for  partition  of  property,  Nos.  41  Broad  street 
and  473  Greenwich  street,  in  the  city  of  New  York.  The 
property  is  held  undivided  under  the  will  of  "William  Quick, 
made  before  the  Revised  Statutes.     He  died  in  1824. 

Francis  Lawton,  Jr.,  for  plaintiff. 

8.  n.  Thayer,  for  defendant  M.  D.  Quick. 

Van  Vorst,  J.  —  The  clause  in  the  will  of  William  Quick, 
dece<ased,  which  is  submitted  f or  constructon  is  in  these  words  : 

"  I  give  and  bequeath  unto  my  beloved  wife,  Sarah  Quick, 
all  my  real  and  personal  estate  during  her  widowhood,  and 
after  her  decease  to  be  left  to  my  four  beloved  children,  to  be 
equally  divided,  namely:  James  Quick,  Maria  D.  Quick, 
Joanna  Quick,  John  D.  Quick,  to  them  and  their  heirs  for- 
ever ;  provided,  if  any  of  them  should  die  without  issue,  then 
their  property  to  return  to  the  surviving  heirs." 

The  widow  and  three  of  the  testator's  children  have  died. 
Two  of  the  children  died  without  leaving  issue.  They,  how- 
ever, left  wills  by  which,  as  it  is  claimed,  they  disposed  of 
the  shares  given  them  in  their  father's  estate.     The  contest  is 
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substantially  between  the  devisees  under  the  wills  of  the  two 
deceased  children  of  the  testator  and  his  surviving  heirs. 

After  a  careful  consideration  of  the  subject.  I  reach  the 
conclusion  tliat  the  gift  over  to  the  "  surviving  heirs"  of  the 
testator,  William  Quick,  is  a  good  and  valid  devise. 

The  primary  gift  to  the  four  children  of  the  testator  was 
in  fee  simple  absolute,  yet  by  force  of  the  whole  devise,  every 
part  of  which  should  be  considered  in  construction,  the  estate 
before  given  was  in  fact  determinable  upon  the  death  of  any 
of  them  without  issue,  and  upon  the  happening  of  that  event 
the  estate  of  the  child  so  dying  passed  to  the  surviving  child- 
ren of  the  testator  and  their  heirs.  The  words  ''  should  die 
without  issue"  refer  to  the  time  of  the  death  of  the  deceased 
child  of  the  testator,  and  the  words  "  surviving  heirs  "  mean 
heirs  of  the  testator,  and  refer  to  the  same  period.  The  lim- 
itation over  is  not  predicated  upon  an  indefinite  failure  of 
issue  at  any  time,  however  remote,  if  it  was,  the  gift  over 
oould  not  be  sustained.  Ulterior  limitations  after  a  fee  have 
in  some  cases  been  held  void  upon  the  ground  of  repugnancy, 
but  not  always.  In  this  instance,  fair  and  judicious  construc- 
tion obviates  that  difSculty.  No  estate  tail  is  created ;  cer- 
tainly not  directly.  The  primary  gift  is  to  the  children  and 
their  "  heirs  "  general,  and  in  view  of  the  gift  over  upon  the 
contingency  above  mentioned,  under  the  construction  adopted, 
none  was  intended. 

The  intention  of  the  testator,  so  clearly  expressed,  should 
he  carried  out,  as  it  violates  no  nile  of  law. 

In  Anderson  agt.  Jackson  (16  Johns.^  382),  where  the  will 
provided  that  if  either  of  the  testator's  sons  ^^  should  depart 
this  life  without  lawful  issue,  his  share  shall  go  to  the  survi- 
vor," it  was  held  that  the  words  did  not  create  an  entail, ''  but 
-was  a  good  limitation  over  in  fee,  by  the  way  of  executory 
devise  to  the  survivor,  on  failure  of  issue  living  at  the  death 
of  either  of  the  sons"  {Cutler  agt.  Doughty^  23  Wend,^ 
618  ;  Dumond  agt.  Stfringham^  26  Barh,^  107 ;  Wilson  agt 
WUsonj  32  Barb.j  328  ;  Lj/th  agt.  Beveridge,  58  N.  T.j  594). 
Vol.  XLVI        24 
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The  gifts  over,  therefore,  upon  the  death  of  such  of  the 
testator's  children  as  died  without  issue,  are  determined  to  be 
valid,  and  the  rights  of  all  the  parties  are  to  be  fixed  upon 
that  principle. 

Judgment  is  ordered  for  the  plaintiff ;  findings  to  be  settled 
on  notice. 


N.  T.  CITY  COUET. 
Blanohb  E.  Bioe  agt.  Hattib  W.  Bliss. 

Summary  proceedings — LandJUrrd  and  tenant — When  depoeU  made 
tenant  as  security  for  the  faiUJ^fui  performance  cf  the  covenants  of  the 
lease,  cannot  be  recovered  back. 

Where  a  tenant  liired  premises  for  one  year  from  May  one,  at  a  monthly 
rental,  and  made  default  in  the  pajnment  of  the  Jane  rent,  and  was 
dispossessed  in  consequence  under  a  warrant  issued  in  summary  pro* 
ceedings  founded  on  such  default : 

Eddt  that  a  deposit  made  by  the  tenant  to  the  landlord  at  the  time  of  the 
hiring  *'  as  security  for  the  faithful  performance  by  the  tenant  of  the 
covenants  on  her  part  contained  in  the  lease,"  cannot  be  recovered  back. 
The  reasons  stated. 

Trial  Term,  Decemher,  1888. 

Tbial  by  the  court  without  a  jury. 

The  plaintiff,  as  landlord,  let  to  the  defendant,  as  tenant, 
the  premises  known  as  No.  27  West  Thirty-first  street,  for 
one  year  from  May  1,  1883,  at  the  yearly  rent  of  $3,300, 
payable  monthly  in  advance.  In  consideration  of  the  letting 
the  plaintiflE  deposited  with  the  defendant  $275,  under  an 
agi'eement  that  this  sum  should  be  held  by  the  defendant 
"  as  security  for  the  faithful  performance  on  the  part  of  the 
plaintiff  of  the  covenants  contained  in  the  lease."  The  ten- 
ant paid  the  rent  for  May,  1833,  but  made  default  in  the 
payment  of  the  June  rent.  In  consequence  of  this  default 
summary  proceedings  were  commenced,  and  on  the  8th  day 
of  June,  1883,  the  tenant  was,  under  the  warrant  issued  in 
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Baid  proceedings,  dispossessed.  The  plaintifiE  brings  the  pres- 
ent action  to  recover  back  the  $275  deposited  (less  seventy- 
two  dollars,  the  reasonable  value  of  the  premises  from  June 
one  to  June  eight,  the  day  on  which  the  warrant  of  dispofi- 
session  was  issued). 

C.  A.  HunklSj  for  plaintiff. 

McDonald,  Wheeler  S  Southepy  for  defendant. 

McAdam,  J.  —  The  issuing  of  the  warrant  in  the  sum- 
mary  proceedings  cancels  the  agreement  for  the  nse  of  the 
premises,  and  annuls  the  relation  of  landlord  and  tenant, 
except  that  it  does  not  prevent  a  landlord  from  recovering 
by  action  any  sum  of  money  which  was,  at  the  time  when 
the  precept  was  issued,  payable  by  the  terms  of  the  agree- 
ment {Code,  eeo.  2258 ;  Hinsdale  agt.  White,  6  UiU,  607). 
The  plaintiff  claims  that  as  the  lease  has  been  annulled  by 
the  act  of  the  landlord,  and  by  operation  of  this  statute,  that 
after  deducting  the  rent  from  June  first  to  June  eighth,  the 
day  on  which  the  warrant  was  issued,  that  the  covenants  of 
the  lease  have  been  performed  by  the  tenant,  as  far  as  per* 
f  ormancc  is  possible,  and  that  by  the  terms  of  the  agreement, 
under  which  the  deposit  was  made,  the  sum  deposited,  less 
said  deduction  must  be  returned.  But  this  result  does  not 
follow.  The  tenant  did  not  "faithfully  perform  the  cove- 
nants on  her  part,  contained  in  the  lease."  She  made  default 
in  the  payment  of  the  June  rent,  and  the  summary  proceed- 
ings commenced  by  the  plaintiff  were  founded  on  that  default 
The  issuing  and  execution  of  the  warrant,  it  is  true,  termin- 
ated the  rights  of  the  tenant  under  the  lease  and  restored  the 
plaintiff  to  the  possession  of  the  premises  demised.  Whether 
this  was  advantageous  or  disadvantageons  to  the  plaintiff  is 
an  inquiry  not  necessary  to  make,  nor  is  it  requisite  to  inquire 
whether  the  deposit  made  is  inadequate  or  more  than  sufficient 
to  recover  any  loss  which  the  tenant's  default  may  have  occa- 
sioned.   It  is  enough  that  by  the  agreement  of  the  parties^ 
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the  deposit  was  to  be  returned  only  npon  condition  that  "the 
tenant  faithfnilj  ])erformed  all  the  covenants  of  the  lease  on 
her  part."  She  failed  to  perform  the  most  substantial  require- 
ment of  the  lease,  and  cannot  bj  her  own  default  give  rise 
*to  a  cause  of  action.  The  statute,  it  is  true,  annuls  the  rights 
of  the  tenant  under  the  lease,  and  in  turn  relieves  her  from 
the  payment  of  rent  after  tlie  issuing  of  the  warrant,  but  it 
does  not  confer  upon  her  any  new  rights  or  privileges.  The 
sum  deposited,  no  matter  whether  inadequate  or  not,  was, 
after  the  warrant  of  dispossession,  the  only  indemnity  to  which 
the  defendant  could  look  for  recompense.  If  insufficient  in 
amount,  the  plaintiff  could  maintain  no  action  for  the  defi- 
ciency, and  if,  on  the  other  hand,  it  proved  more  than  suf- 
ficient, this  is  the  good  fortune  of  the  landlord,  which  does 
not  inure  to  the  benefit  of  the  defaulting  tenant. 

The  cancellation  of  the  lease,  by  operation  of  the  statute 
in  question,  is  not  tantamount  to  a  voluntary  rescission  of  the 
contract  by  the  mutual  assent  of  the  parties,  so  that  each  is 
to  be  restored  to  the  position  she  originally  occupied.  It  is 
more  in  the  nature  of  a  judgment  of  condemnation  against 
the  tenant,  by  which  she  is  adjudged  in  default,  and  for  such 
default  is,  by  act  of  the  law,  deprived  of  rights  which  she 
otherwise  might  have  retained. 

If  the  tenant  had  paid  her  rent  and  performed  the  substan- 
tial covenants  of  her  lease,  and  the  landlord  had  refused  to 
return  the  deposit  solely  on  technical  grounds,  a  different 
question  might  have  arisen  ;  but  in  the  present  case  the  tenant 
concedes,  and  the  judgment  of  dispossession  establishes  the 
breach  of  a  substantial  covenant  upon  her  part,  and  this  with- 
out any  legal  excuse  for  non-performance.  There  can  be  no 
apportionment  in  such  a  case  in  favor  of  the  wrong-doer. 

A  number  of  reported  cases  between  vendor  and  vendee  of 
real  estate  will  be  found  to  contain  principles  analogous  to 
those  to  be  decided  here.  A  few  of  them  will  be  referred  to. 
Thus,  in  Ketcham  agt.  Evertaon  (13  Johns.,  346),  it  was  held 
that  the  sale  of  property  by  the  vendor  after  the  refusal  of 
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the  vendee  to  accept  a  deed  thereof,  in  pursuance  of  his 
contract,  was  not  a  rescission  of  the  contraiet  by  the  vendor 
which  entitled  the  vendee  to  recover  back  the  portion  of  the 
purchase-money  paid.  In  the  case  just  cited  it  was  aptly  said 
(j?.  365) :  "  It  would  be  an  alarming  doctrine  to  hold  that  the 
plaintiffs  might  violate  the  contract  and,  because  they  chose 
to  do  so,  make  their  own  infraction  of  the  agreement  the  basis 
of  an  action  for  money  had  and  received.  Every  man  who 
makes  a  bad  bargain  and  lias  advanced  money  upon  it  would 
have  the  same  right  to  recover  it  back  that  the  plaintiffs  have. 
The  defendant's  subsequent  sale  of  the  land  does  not  alter 
the  case." 

In  Hayes  agt.  Hvnt  (42  Barh.y  58),  judge  Johnson  said : 
"  No  case  can  be  f oun<}  where  a  purchaser  has  been  allowed  to 
recover  back  partial  payments  after  default  in  making  further 
payments,  when  the  vendor  has  merely  kept  the  property 
agreed  to  be  sold  or  sold  it  to  another  in  consequence  of  such 
default."  To  the  same  effect  see  Page  agt.  McDonald  (46 
How,  Pr.y  52 ;  affirmed  h/  ike  court  of  appeaisj  /5.,  299). 
Another  view  may  be  taken  of  the  case  with  the  same  result. 
The  rent  was  payable  in  advance,  and  the  landlord  became 
entitled  to  the  rent  for  the  entii'e  month  of  June,  notwith- 
standing the  dispossession  of  the  tenant  {Hecdy  agt  McManuSy 
S3  How.  Pr.^  238 ;  Cuahingham  agt.  Phillips^  1  E.  D.  Smithy 
416),  and  the  month's  rent  equals  the  amount  of  the  deposit. 
So  that,  upon  either  ground,  it  follows  that  there  must  be 
judgment  for  the  defendant. 
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SUPREME  COURT. 

In  the  Matter  of  the  Petition  of  MoMahon,  as  Receiver 
of  Taxes,  &c.,  to  enforce  a  personal  tax  against  Fowleb 
Sbothebs. 

Taxes  and  cusestments — When  nanrresideni  firm  liable  to  a  personal  taax 

A  foreign  firm,  doing  business  in  Liverpool^  England,  and  having  a  resi- 
dent member  in  New  York  carrying  on  the  business  tributary  to  the 
business  in  Liverpool,  such  business  being  buying  and  receiving  prop- 
erty, the  products  of  other  states,  for  sale  in  England  and  Europe,  and 
having  money  here  ^though  temporarily)  for  the  purpose  of  use  and 
investment  in  said  business,  is  liable,  under  the  act  of  1856,  to  taxation 
on  the  sums  invested  in  their  business  in  this  city  {Lowe  of  1855, 
chap,  87). 

At  Chatnhera^  December^  1883. 

S.  Bearddey^  for  the  collector  of  arrears  of  personal  taxes. 

John  J.  Tonmsendy  Jr.y  assistant  corporation  connsel,  for 
petitioner. 

J?^%  (6  MoHaey  for  respondent. 

Lawrence,  J. —  It  is  too  late  to  attack  the  amount  of  the 
assessment  or  of  the  tax  imposed,  inasmuch  as  it  nowhere 
appears  that  the  firm  of  Fowler  Brothers  availed  themselvee 
of  the  provisions  of  the  statute  which  relates  to  an  erroneous 
assessment  and  the  correction  thereof  {Smyth  agt.  Interna^ 
tional  Life  Assurance  Co,^  35  flow,  Pr,  JR.,  126,  and  cases 
cited).  The  resident  member  of  the  firm,  who  makes  an 
affidavit  in  opposition  to  this  proceeding,  admits  that  it  is  car- 
rying on  business  here,  but  alleges  that  that  business  is  tribu- 
tary to  the  business  in  Liverpool,  and  that  there  are  no  moneys 
in  this  city  over  and  above  the  indebtedness  due  from  the 
business  here  to  the  head  ofiice  in  Liverpool:  It  is  also 
alleged  that  the  business  done  by  said  firm  in  this  city  is  in 
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buying  and  receiving  property,  the  prodncts  of  other  states, 
for  sale  in  England  or  Earope,  and  that  the  money  of  said 
firm  on  hand  here  is  only  temporarily  here  for  the  purpose  of 
use  or  investment  in  said  business,  so  far  as  it  may  be  neces- 
sary, in  this  city.  It  is  further  stated  that  the  partner  making 
the  affidavit  is  the  only  member  of  said  firm  who  resided  in 
this  city,  and  that  all  the  other  members  are  non-residents  of 
the  city  and  state,  and  that  all  the  taxes  assessed  against  such 
partner  as  a  resident  have  been  paid.  The  case  of  Williams 
agt.  The  Board  of  Supervisors  of  Wayne  county  (78  I^.  Y.y 
561),  does  not  avail  the  respondents,  for  the  reason  that  there 
the  property  assessed  consisted  of  bonds  and  mortgages,  some 
of  which  had  been  sent  to  an  agent  for  collection  by  a  non- 
resident of  the  state,  and  the  residue  had  been  taken  by  him 
on  reinvestments,  and  had  been  left  or  deposited  with  him  for 
collection.  So  far  as  that  case  can  be  considered  as  affecting 
the  state  of  facts  disclosed  in  this  case,  it  is  an  authority  in 
favor  of  the  tax.  Judge  Rapallo  {at  page  567),  in  speaking 
of  the  act  of  1855,  under  which  the  tax  under  consideration  was 
imposed,  says :  ^'  The  act  of  1855  does  not  relate  to  foreign 
capital  in  the  hands  of  agents  here  or  loaned  to  our  citizens, 
but  to  capital  managed  here  by  the  non-resident  owners  them- 
selves, and  was  designed  to  remedy  an  evil  then  existing, 
which  mainly  consisted  of  persons  residing  near  the  borders 
of  our  state  carrying  on  trades  and  business  here  in  competi- 
tion with  our  own  citizens,  and  while  enjoying  the  protection 
of  our  laws  escaping  all  the  bui*dens  of  taxation  by  having 
their  residences  beyond  the  boundary  line."  In  this  case  it  is 
admitted  that  the  firm  have  a  resident  partner  who  manages 
the  business  for  *the  benefit  of  the  non-resident  partners  and  ^ 
himself.  In  the  case  of  The  People  ex  rel.  The  Bank  of 
Montreal  agt.  The  Commissioners  oj  Taxes  (59  N.  7".,  40), 
the  decision  was  placed  upon  the  ground  that  as  tlie  I)ank 
controlled  the  capital  sent  here  to  its  agent  for  temporary 
loans,  such  capital  was  not  to  be  regarded  as  invested  in  a 
business  done  here,  within  the  meaning  of  the  act  of  1855   . 
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{see  Lcma  of  1855,  chap.  37),  and  at  pa^e  43  Rapallo,  J., 
explains  the  meaning  of  the  act  of  1855,  and  shows  that  it 
was  not  intended  to  repeal  the  provisions  of  the  act  of  1851, 
chapter  176,  section  2,  which  exempted  from  taxation  products 
of  other  states  consigned  here  for  sale  on  commission  and 
money  transmitted  to  agents  of  moneyed  corporations  or 
capitalists  for  the  purpose  of  investment.  The  case  of  The 
People  ex  rel  Hoyt  agt.  The  Commieeionere  of  Taxes  (23  iV. 
T.,  224),  involved  an  attempt  to  tax  the  personal  property 
of  a  resident  which  was  situated  in  another  state,  and  does 
not  affect  this  case.  In  the  case  of  the  Parker  MiUe  agt. 
27ie  Commiesianere  of  TaaseSj  (23  N.  JT.,  242),  it  was  held 
that  the  goods  of  a  non-resident  owner,  sent  here  for  the 
purpose  of  sale  without  reinvestment  of  the  proceeds  are  not 
liable  to  taxation  under  the  act  of  1855,  and  that  the  act  was 
designed  to  reach  the  capital  of  non-residents  employed 
within  this  state  in  a  continuous  business,  and  not  property 
sent  here  only  as  to  a  market  for  sale.  Now,  in  this  case, 
while  it  is  alleged  that  the  business  done  by  the  firm  in  this 
city  is  in  buying  and  receiving  property  the  products  of  other 
states  for  sale  in  England  or  Europe,  and  that  the  money  of 
said  firm  on  hand  here  is  only  temporarily  here  for  the 
purpose  of  use  and  investment  in  said  business,  so  far  as 
it  may  be  necessary,  in  this  city,  it  does  appear  that  the 
firm  has  a  continuous  business  here,  that  the  resident  partner 
has  been  a  member  of  said  firm  for  over  five  years  last  past, 
and  that  the  business  here  is  a  branch  of  that  carried  on  at 
Liverpool.  It  is  not  the  case  of  a  firm  which  has  an  agent 
here  merely  to  buy  or  to  make  temporary  loans,  but  of  a  firm 
which  has  set  up  a  branch  establishment  as  an  accessory  or 
tributary  to  the  business  carried  on  in  England.  None  of 
the  cases  cited  by  the  respondent  seem  to  me  then  to  apply 
to  this  case.  Tliere  are  several  other  cases  in  which  the  act 
of  1855  has  been  the  subject  of  consideration.  In  the  case 
of  the  British  Commercial  Life  Insurance  Company  (1  Abb, 
Q.  .App.  CaseSy  199),  it  was  held  that  i^  foreign  life  insurance 
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company  doing  business  in  this  state,  was  liable  to  be  taxed 
on  tlie  deposit  made  by  it  with  the  comptroller  of  the  state 
{See  S.  a,  1  Keyes^  303 ;  S.  <7.,  helow,  28  Barb.y  31&).    In 
that  case  it  appeared  that  the  company  had  twenty-eight 
agencies  in  this  state  for  the  purpose  of  receiving  applica- 
tions for  insurance,  that  the  agents  received  the  applications, 
and  that  upon  the  approval  of  the  risks  by  the  directors  in 
England  the  policies  were  made  out  and  transmitted  to  the 
agents  here,  who  transmitted  to  the  company  the  premiums 
received  by  them,  and  that  the  losses  were  paid  by  the  agents. 
In  that  case  the  business  done  here  was  purely  tributary  to 
the  main  business  in  England.    !Not  a  risk  could  be  accepted 
here,  until  it  was  approved  there,  and  the  premiums  received 
here  were  all  sent  to  the  main  oJ9ice  there.     It  is  trie  that 
in  that  case  tliere  was  a  permanent  fund  in  the  hands  of  the 
comptroller,  but  according  to  the  affidavit  of  Mr.  Fowler 
there  is  in  this  case  money  here  "  for  the  purposes  of  use 
and  investment  in  said  business."    It  is  true  that  he  says  it 
is  only  temporarily  here,  but  it  is  here  for  the  purpose  of 
investment  in  the  business  of  the  partnership,  which  seems 
to  me  to  bring  it  within  the  terms  of  the  act  of  1855.     In 
I>uer  agt.  SmaU  (17  Bow.  Pr.  i?.,  201),  the  plaintiff  was  a 
resident  of  the  state  of  New  Jersey  and  a  member  of  the 
firm  of  James  G.  King  &  Sons,  bankters  in  the  city  of  New 
York.     It  was  held  by  the  United  States  circuit  court  that 
he  was  liable  to  taxation  on  his  personal  property  invested  in 
that  business.    It  is  not  so  expressly  stated  in  the  report  of 
the  case,  but  the  fact  was  that  some,  if  not  all,  of  the  other 
partners  resided  in  this  city  and  were  liable  to  taxation  here. 
As  I  have  before  remarked,  in  this  proceeding  the  amount 
of  the  tax  cannot  be  inquired  into ;  that  should  have  been 
the  subject  of  an  application  to  the  tax  commissioners,  and 
if  the  application  was  refused  the  decision  would  have  been 
subject  to  review  on  certiorari  {Smyth  agt.  International 
Life  Ine,  Co.,  35  How.,  128).    The  only  question  in  the  case 
is  as  to  the  liability  of  the  firm  to  taxation  on  the  sums 
Vol.  LXVI        25 
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invested  in  their  buainese  in  this  oity,  and  under  the  act  of 
1855, 1  think  that  such  liability  existed.  The  fact  that  the 
resident  member  has  paid  taxes  imposed  npon  him  individ- 
ually does  not  affect  the  question.  It  nowhere  appears  that 
he  was  assessed  for  the  moneys  of  the  firm,  and  the  fact  that 
he  was  assessed  as  an  individual  does  not  affect  the  liability 
of  the  firm  to  taxation  {Duer  agt.  SmaUy  &upra).  On  the 
whole  case,  I  am  of  the  opinion,  therefore,  that  the  prayer 
of  the  petitioner  should  be  granted. 


«*i^a^k^dto 


SUPREME  COURT. 


Hatihew  Y.  Chbsbbro  agt  Johk  J.  Hicks,  as  administrator 
of  the  goods,  &c.,  of  Mabt  £•  Hioks. 

Sgeeuiar^In  aetttm  agcdimt,  wheti  and  how  ooits  to  he  awarded^When  &$ 
rtftucUqf  an  executor  topa^faekum  «§  not  uwreaeMdNe^^Godeqf  OM 
I^roeedure,  aeeHonl^Q^ 

In  an  action  brought  and  a  recovery  had  a|;ain^  an  ez€$cutor  to  Justify 
the  imposition  of  costs  against  such  executor  it  must  appear  that  the 
claim  was  presented  to  the  executor  after  he  had  qualified  and  entered 
upon  the  discharge  of  his  duties,  and  that  after  such  presentation  and 
before  suit  he  refused  to  r^fer  it  as  prescribed  by  law,  or  that  he  unrea- 
sonably resisted  or  neglected  its  payment. 

A  motion  for  costs  wfll  be  denied  where  there  is  no  legal  proof  of  the 
presentation  of  the  claim  sued  on,  after  the  granting  of  letters  of  admin- 
istration to  the  executor,  and  of  its  rejection  by  him. 

It  is  not  an  "unreasonable  resistance  of  a  claim"  which  was  barred  by 
the  statute  of  limitations,  unless  there  hikl  been  a  payment  thereon 
by  the  deceased,  whose  estate  the  executor  represented  and  of  which  be 
had  no  personal  knowledge,  to  require  the  proof  thereof  to  be  submitted 
to  a  court  in  an  action  in  which  he  voluntarily  appeared  in  order  that 
no  charge  of  want  of  fidelily  to  the  estate  covdd  be  made. 

UUter  Special  Term^  October^  1888. 

HonoK  on  behalf  of  plaintifE  for  costs  after  reodteiy  againat 
ihe  defendant 
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Jcm^ea  Lcmsing^  for  plaintiff  and  motion. 
ZomB  K.  OhuTcky  tor  daf endant,  opposed. 

WssTBBooK, «/. — At  tbe  Albany  .drcuit,  on  June  29, 1883, 
the  plaintiff  by  direction  of  the  court  had  a  verdict  in  the 
above  entitled  action  for  $8,802.60.  The  suit  was  brought 
upon  a  promissory  note  made  by  Mary  £.  Hicks,  deceased,  on 
the  Ist  day  of  May,  1866,  at  Brooklyn,  New  York,  and  dated 
at  that  place  and  on  that  day,  whereby  she  promised  to  pay 
Margaret  Chesebro,  or  to  her  order,  $1,600  in  one  year  from 
the  date  thereof  with  interest.  On  the  Ist  day  of  April,  1867, 
one  year's  interest  and  fifty  dollars  of  the  principal  was  paid 
upon  the  note,  and  on  February  24, 1877,  ten  dollars  as  interest 
was  also  paid  thereon  by  Mary  E.  Hicks,  who  was  then  living. 

The  last  payment  (that  of  February  24, 1877),  was  made  by 
the  deceased  in  the  presence  of  a  sister,  who  proved  the  same 
upon  the  trial.  The  deceased  and  the  lister,  who  was  the 
witness,  were  both  daughters  of  the  plaintiff.  The  defendant, 
who  was  the  husband  of  the  deceased,  and  is  her  adminis- 
trator, testified  that  he  was  entirely  ignorant  of  the  last  pay- 
ment, and  no  proof  was  given  upon  the  trial  tending  to  show 
that  he  had  knowledge  thereof. 

The  defense  to  the  note  was  the  statute  of  limitations,  and 
that  the  money  for  which  the  note  purported  to  be  given, 
was  an  advancement  by  the  plaintiff  to  the  deceased,  as  his 
daughter,  and  its  repayment  was  not  to  be  demanded.  Upon 
the  facts  proved,  the  court  ordered  a  verdict  for  the  plaintiff, 
who  now  moves  for  costs  upon  the  ground  that  the  claim  was 
unreasonably  resisted. 

The  deceased,  Mary  E.  Hicks,  died  in  December,  1877. 
The  defendant  was  appointed  administrator  of  her  estate 
April  1, 1882.  The  summons  in  the  action  is  dated  May  27, 
1882,  and  the  defendant  appeared  in  the  action  by  Mr.  Louis 
K.  Church,  as  his  attorney,  voluntarily,  without  the  service  of 
such  summons  upon  him. 

The  Code  of  Civil  Procedure  {sec.  1836)  provides :  "When 
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it  appears  ♦  ♦  ♦  that  the  plaintifPs  demand  was  pre- 
sented within  the  time  limited,  by  a  notice  published  as 
prescribed  by  law,  requiring  creditors  to  present  their  claims, 
and  that  the  payment  thereof  was  unreasonably  resisted  or 
neglected,  or  that  the  defendant  refused  to  refer  the  claim,  as 
prescribed  by  law ;  the  court  may  award  costs  against  the 
executor  or  administrator,  to  be  collected  either  out  of  his 
individual  property,  or  out  of  the  property  of  the  decedent, 
as  the  court  directs,  having  reference  to  the  facts  which 
appeared  upon  the  trial.  Where  the  action  is  brought  in  the 
supreme  court,  or  in  a  superior  city  court,  the  facts  must  be 
certified  by  the  judge  or  referee  before  whom  the  trial  took 
place." 

In  Field  agt.  Fidd  (77  iT.  T.,  294),  the  court  of  appeals 
{see  page  296)  held,  ^^  claims  may  be  presented  at  any  time 
after  the  executors  qualify  and  enter  upon  the  discharge  of 
their  duties,  and  while  they  are  entitled  to  a  reasonable  time 
to  examine  and  decide  upon  the  justice  of  claims  presented, 
when  they  do  decide,  even  though  no  notice  has  been  pub- 
lished, the  effect  of  their  decision  is  the  same  as  though  the 
claim  was  presented  after  publication." 

According  to  the  Code,  and  decision  referred  to,  to  justify 
the  imposition  of  costs  upon  the  defendant,  it  must  appear 
that  the  claim  was  presented  to  the  defendant  after  he  had 
qualified  and  entered  upon  the.  discharge  of  his  duties,  and 
that  after  such  presentation  and  before  suit  he  refused  to 
refer  it,  as  prescribed  by  law,  or  that  he  unreasonably  resisted 
or  neglected  its  payment. 

It  is  not  urged  in  behalf  of  the  plaintiff  that  the  defendant 
refused  to  refer  the  claim,  but  it  is  insisted  that  he  ^^  unreason- 
ably resisted  or  neglected  its  payment."  Do  the  affidavits 
now  presented,  or  the  facts  which  appeared  on  the  trial,  show 
that  there  has  been  such  unreasonable  resistance  or  neglect  of 
payment? 

The  affidavits  presented  on  the  part  of  the  plaintiff  are 
exceedingly  general  in  their  statements,  and  instead  of  detail- 
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ing  specific  interviews  with  the  defendant,  giving  their  dates, 
or  where  correspondence  has  been  had  giving  such  correspond- 
ence, the  general  results  of  such  interviews  or  of  the  corre- 
spondence are  stated.  The  plaintiff,  for  example,  alleges  that 
he  visited  the  defendant  at  New  York  "  prior  to  the  com- 
mencement of  the  action"  (whether  before  or  after  the 
appointment  of  the  defendant  as  the  administrator  of  his 
wife  is  not  stated),  and  that  the  defendant,  though  familiar 
with  the  facts  of  the  case,  "  both  from  his  own  knowledge 
and  from  deponent's  statements,"  and  though  '*■  the  defendant 
did  not  dispute  or  question  the  fact  of  "  the  renewal  of  the 
note  by  payment,  "  or  deny  his  knowledge  thereof,"  yet  he 
refused  "  to  allow  it  as  a  claim  against  the  estate,  but  com- 
pelled deponent  to  resort  to  the  courts  for  the  recovery 
thereof."  So,  too,  the  daughter  of  the  plaintiff  speaks  of 
negotiations  with  the  defendant  by  correspondence  "both 
after  and  before  letters  of  administration,"  and  that  subse- 
quent to  such  letters  of  administration  demand  was  made  for 
the  payment  or  allowance  of  said  claim  upon  several  occasions 
"by  letter,  and  once  personally,  all  of  which  were  refused  by 
the  defendant."  Unfortunately,  neither  the  letters  nor  their 
contents  are  given  or  stated,  nor  who  it  was  that  made  the 
personal  demand  of  payment,  and  what  was  then  said.  Mr. 
Xiansing  likewise  has  failed  to  submit  the  correspondence  with 
Mr.  Church,  the  attorney  for  the  defendant,  or  to  state  when 
or  how  the  refusal  of  payment  was  made. 

The  defendant,  on  the  other  hand,  swears  flatly  "  that  no 
claim  or  bill  has  at  any  time  ever  been  pi'esented  to  this 
deponent,  although  deponent  admits  by  letter  plaintiff  requested 
his  claim  paid,  which  letter  was  dated  April  8,  1882.  That 
deponent  never  personally,  or  directly,  refused  to  pay  or 
allow  said  claim.  ♦  *  That  deponent  defended  the  case 
in  good  faith,  and  for  the  interest  of  the  estate  as  he 
believed." 

Mr.  Church,  the  attorney  of  the  defendant,  also  deposes, 
that  the  "claim  was  never  personally  presented"  to  him, 
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and  tliat  he  appeared  in  the  caae  at  the  request  of  the  plain'* 
tiff's  attorney,  and  that  the  case  was  defended  ^^  in  good  faith  " 
and  on  his  ^  adrioe,"  and  he  was  ^^  unaware  of  interest  having 
been  paid  on  the  note." 

It  is  impossible  upon  these  fkcts  to  find  that  the  payment 
of  the  note  ^^  was  nnreasonablj  resisted  dr  neglected."  Yery 
clearly,  if  the  testimony  of  the  plaintiff,  his  daughter  and 
counsel,  had  been  given  in  open  court,  their  general  state- 
ments as  to  the  result  of  interviews  and  correspondence  would 
not  have  been  received  as  evidence,  and  the  embodiment  of 
tiieir  inferences  from  interviews  and  letters  in  the  form  of 
affidavits  does  not  make  such  inferences  evidence,  any  more 
than  if  given  in  open  court  The  motion  for  costs  then  ie 
denied,  because  there  is  no  legal  proof  of  the  presentation  of 
the  daim  of  tbe  plaintiff,  after  the  g^nting  of  letters  of 
administration  to  the  defendant,  and  of  its  rejection  by  the 
defendant. 

Assuming,  however,  that  the  defendant  did  decline  to  pay 
it,  was  it  an  unreasonable  resistance  of  a  daim,  which  was 
barred  by  the  statute  of  limitations,  unless  there  had  been  a 
payment  thereon  by  the  deceased  whose  estate  the  defendant 
represented,  and  of  which  he  had  no  personal  knowledge,  to 
require  the  proof  thereof  to  be  submitted  to  a  court  in  an 
action  in  which  he  voluntarily  appeared,  in  order  that  no 
charge  of  want  of  fidelity  to  the  estate  could  be  made  ?  If 
the  defendant,  while  declining  to  admit  the  claim  as  valid, 
because  he  had  no  personal  knowledge  of  the  payments 
claimed  by  the  plaintiff,  had  offered  at  once  to  i*efer  the 
claim,  which  had  been  accepted,  and  the  result  had  been  a 
recovery  by  the  plaintiff,  it  would  not  be  urged  that  there 
had  been  an  unreasonable  resistance  of  payment.  The  case 
presented  is  not  essentially  different.  The  defendant,  as  he 
expressly  testified  upon  the  trial,  was  ignorant  of  the  pay* 
ments  upon  the  note.  If  he  admitted  their  existence  with- 
out proof,  he  was  in  peril.  Under  such  drcumstances,  while 
unndlling  to  admit  the  validity  of  a  daim  prima  facie 
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barred,  he  faoilitatee  a  suit,  by  volimtaxy  appearance)  brought 
to  establish  the  demand.  This  was  neither  unreasonable  nor 
improper,  and  the  act  should  not  subject  either  the  defendant 
or  the  estate  of  the  deceased  to  costs,  the  right  to  impose 
which  onlj  exists  when  the  court  can  jndiciallj  see  that  the 
daim  for  which  the  action  was  brought  ^^  was  unreasonably 
resisted  or  neglected." 

This  motion  for  costs  and  an  extra  allowance  is  denied, 
without  costs.  The  plaintiff's  attorney  and  counsel  has 
earned  all  that  our  statute  allows,  but  the  payment  thereof 
must  be  made  by  the  plaintiff,  and  not  by  the  defendant,  nor 
the  estate  which  he  represents. 


N.  Y.  COMMON  PLEAS. 

In  the  Matter  of  the  Accounting  of  Sohlano,  assignee  of 

Bauth  &  Son. 

JhrwHes  in  tutiffwmmt  iiM6$'^Oomimiiidon»,  4xwti  and  aUowmc^  to  h$  made 
to  an  amignee  uiho  hoi  nmi  vMaied  ofny  duiyf  InU  i$  temaned  htoatm  hU 
dome$Uo  rdationB  are  ntch  a»  to  make  it  probaNe  that  hi$  feelin{f$  might 
eoT^fiict  teith  hii  duty. 

Where  an  assignee  has  violated  no  dutj,  but  was  removed  because  his 

domestic  relations  were  such  as  to  make  it  probable  that  his  feelings 

might  conflict  with  his  duty,  his  commissions  will  be  allowed. 
The  assignee's  claim  for  rent,  clerk  hire  and  gas  bills  paid  whilst  the  stock 

was  selling  at  retaU  was  properly  disallowed.     But  it  was  proper  to 

aUow  such  expenses  »s  were  incurred  in  preparing  the  goods  for  sale  at 

auction. 
It  is  the  duty  of  the  assignee  to  defend  the  trust,  and  to  preserve  the 

assigned  estate,  and  it  Is  proper  to  allow  him  the  amount  payable  to  his 

counsel  for  services  in  a  replevin  suit 
Where  difficult  questions  arise  an  assignee  may  lawfully  employ  counsel 

to  advise  him  in  relation  to  the  administration  of  the  estate,  and  charge 

the  expenses  to  the  trust  fund. 
If  a  trustee  or  assignee  has  good  ground  for  retiring,  the  costs  of  the  suit 

by  which  he  seeks  and  obtains  a  discharge  from  his  trusteeship  will  be 
oat  of  the  trust  fund. 
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Where,  as  in  this  case,  an  assignee  without  any  fault  on  his  part,  is  called 
upon  to  vacate  his  office,  he  stands  in  the  p<jsition  of  one  who  volun- 
tarily and  for  good  cause  seeks  to  be  relieved  from  his  trusteeship. 
With  respect  to  the  expenses  of  his  accounting,  he  should  be  treated 
like  a  trustee,  who,  for  good  reason,  and  of  his  own  accord,  asks  leave 
to  lay  down  his  office. 

The  assignee  should  not  be  allowed  a  payment  made  of  a  gas  bill  which 
was  contracted  for  by  the  assignors  and  was  a  claim  against  the  assigned 
estate.  Not  being  a  preferred  claim,  only  a  pro  rata  portion  should 
have  been  paid.  He  should  on  the  final  accounting  of  the  substituted 
assignee  be  entitled  to  reclaim  the  amount  which,  on  a  pro  rata  payment 
to  creditors  of  the  non-preferred  class  would  be  coming  to  the  gas 
company. 

The  costs  to  be  allowed  on  an  accounting  of  an  assignee  are  such  costs  as 
would  be  awarded  on  the  trial  of  an  issue  of  fact  in  a  civil  action,  that 
is  t<»  say,  for  proceedings  after  notice  and  before  trial,  and  the  usual 
trial  fee. 

Special  Terrrij  December ^  1883. 

Van  IIoesen,  J.  —  In  the  case  of  Ilalsy  agt.  Van  Amring 
(6  Paige^  12)  the  chancellor  did  not  deem  it  necessary  to  pass 
upon  the  question  as  to  whether  the  court  of  chancery  could 
disallow  commissions  where  an  executor  or  administrator  had 
fraudulently  mismanaged  the  estate,  but  he  did  decide  that 
commissions  could  not  be  disallowed  by  a  surrogate,  who  is  an 
officer  of  limited  powers,  and  who,  to  use  the  language  of  the 
chancellor,  "  takes  no  power  "  by  implication."  The  duty  of 
the  surrogate  is  to  obey  the  statute,  which  requires  him  to 
allow  to  executors  and  administrators  specified  commissions 
for  their  services.  The  allowance  to  an  executor  of  his  com- 
missions is  held  to  be  not  a  matter  of  grace  but  of  right,  even 
though  by  his  misconduct  he  should  have  subjected  himself 
to  liability  for  compound  interest  {Rapelye  agt.  BaUj  1  Saru^. 
Ch.j  406),  or  though  he  should  have  been  guilty  of  gross  neg- 
ligence {Meacham  agt.  Steams^  9  Paige,  405). 

The  powers  of  the  court  of  common  pleas  are  not  limited 
as  are  those  of  the  surrogate,  for  by  section  25  of  the  assign- 
ment act  it  possesses,  in  all  proceedings  arising  under  that  act, 
"  the  powers  of  a  court  of  equity  in  reference  to  the  trust  and 
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any  matters  involved  therein."  These  powers  in  many  cases 
may  be  exercised,  though  a  formal  action  con^sponding  to  a 
snit  in  eqnity  be  not  pending.  But  it  is  not  necessary  now  to 
determine  whether  or  not  the  court  will  or  can  withhold  the 
commissions  of  an  assignee  who  has  violated  his  trust.  In 
the  case  of  JUarquand  (57  Sow.  Pr.j  477)  the  assignee  had 
in  fact  got  in  the  whole  of  the  assigned  estate,  and  then 
had  used  the  moneys  in  his  hands  for  the  purchase  for  his 
own  benefit  of  claims  against  the  estate.  Of  course*!  refused 
to  allow  him  commissions  upon  moneys  laid  out  by  him  in 
buying  claims.  A  surrogate  could  properly  have  withheld 
commissions  upon  moneys  expended  under  similar  circum- 
stances. The  moneys  were  not  paid  out  within  the  meaning 
of  the  law,  they  were  misappropriated  and  used  by  the  assignee 
for  his  private  speculations.  In  this  case,  however,  Schlang, 
Hie  assignee,  has  violated  no  duty.  He  was  removed,  as 
appears  by  tne  decision  of  chief  justice  Daly,  because  his 
domestic  relations  were  such  as  to  make  it  probable  that  his 
feelings  might  conflict  with  his  duty.  The  chief  justice  said 
that  the  removal  should  be  made  under  the  principle  estab- 
lished by  the  Burtnett  case^  which  was  a  case  in  which  the 
assignee  had  been  the  attorney  and  confidential  adviser  of 
the  assignor's  wife,  and  employed  by  her  to  collect  a  claim 
which,  if  paid,  would  liave  absorbed  a  large  part  of  the 
assigned  estate.  The  validity  of  the  claim  was  disputed  by 
creditors,  and  though  nothing  inconsistent  with  honor  and 
duty  had  been  done  by  the  assignee  it  was  held  to  be  better 
that  the  assignee  should  not  be  a  person  whose  bias  at  least 
was  in  favor  of  the  wife  and  against  the  other  creditors  {In  re 
Coha,  20  AUb.  L.  •/.,  852). 

It  is  insisted,  however,  by  Mr.  Severance,  who  represents 
some  creditors,  that  as  he  made  a  number  of  changes  against 
Schlang,  and  as  a  removal  followed,  we  must  assume  that  all 
the  charges  have  been  established  as  res  adjudicata^  notwith- 
standing the  decision  of  the  chief  justice,  which  declared 
that  the  case  presented  was  within  theprinciple  of  the  Burt* 
Vol.  M[VI        26 
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neU  eoBe*  Ko  suoh  inference  can  be  drawn,  Tbe  troth  of 
Mr.  Severance's  chaigeB  has  never  been  paaeed  upon,  and  it 
would  be  the  groBsest  injnatice  to  aeenme  that  Schlang  had 
been  f onnd  gnilty  of  frand  or  nufioondnet^  and  to  subject  him 
to  the  punishment  that  mighty  perhaps^  follow  such  an  ad ju* 
dication.  The  referee  was  right  in  allowing  Schlang  his 
commissions. 

Second.  The  referee  properly  disallowed  the  aesignee's 
daim  for  rent,  clerk  hire  and  gas  bills  paid  whilst  the  stock 
was  selling  at  retaO.  It  was  proper,  however,  to  allow  such 
expenses  as  were  incurred  in  preparing  the  goods  for  sale  at 
auction*  Bule  20,  court  common  pless^  requires  that  the  sale 
shall  be  advertised  for  at  least  ten  days,  in  one  or  more  news* 
papers,  and  that  the  goods  shall  be  sold  in  parcels,  according 
to  a  printed  catalogue.  The  arranging  of  the  goods  in  par* 
eels,  and  the  preparation  of  the  catalogue  required  time ;  and 
it  would  not  be  improper  for  the  assignee  to  retain  possessioxi 
of  the  store,  and  to  employ  assistants,  if  the  assorting  and  the 
cataloguing  of  the  goods  could  be  done  better  there  than  in  an 
auction  room. 

Third.  It  was  proper  to  allow  the  assignee  the  amount 
payable  to  his  counsel  for  services  in  the  replevin  suits.  It 
was  the  duty  of  the  assignee  to  defend  the  trust,  and  to  pr^ 
serve  the  assigned  estate  frem  attack  {Nayea  agt.  Blakeman^ 
6  N.  Y.y  579,  584). 

FovHh.  Where  di£Scult  questions  arise,  an  assignee  may 
lawfully  employ  counsel  to  advise  him  in  relation  to  the 
administration  of  the  estate,  and  charge  the  expenses  to  the 
trust  fund  {Jetoett  agt  Woodward^  1  £!dw.  Ch.  i?.,  200; 
L&mf%  Acoatmting,  1  Abb.  N.  (7.,  177 ;  Bishop  on  Inaol/oent 
DebU,  see.  378).  The  exceptioner  has  not  pointed  out  that 
in  the  $458.86  allowed  to  the  assignee  as  payments  to  hifl 
counsel,  any  sums  were  included  that  were  not  preperly  charge- 
able against  the  estate. 

Fifth.  It  is  said  that  Schlang  should  not  be  allowed  the  fees 
paid  to  the  referee  on   this  accounting.    If  Schlang  had 
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been  removed  for  misoondncty  or  if  he  had  capricioaslj  refoaed 
longer  to  serve,  the  objection  would  be  ft  good  one.  The  role 
18  that  if  a  trustee  has  good  ground  for  retiring,  the  ooets  of 
the  gait  by  which  he  seeks  to  obtain  a  discharge  from  his 
trusteeship  will  be  paid  out  of  the  trust  fund  {Adams  an 
Mquityj  m.  p.  89,  dtmg  (kventry  a0,  Coventry ^  1  Keen^ 
768 ;  Oreemoaod  agt  Waktfcrd^  1  Bsav.^  581 ;  Forahaw  agt» 
Higginsan^  30  Be(m>^Ai6\  Oardner  agt.  Dames j  22  Bea/e^ 
895;  (%i(9-^ agt /S^o^A^,  26 i^doty., 376 ;  EiU an  Trtistees, 
m,  p.  189).  In  this  case  Schlang,  without  any  fault  on  his 
part,  was  called  on  to  vacate  his  office,  and  he  stands,  there- 
fore, in  the  position  of  one  who  voluntarily,  and  for  good 
eause,  seeks  to  be  relieved  from  his  trusteeship.  There  was 
no  impropriety  in  his  accepting  the  assigneeship,  nor  has  he 
since  done  anything  that  can  be  called  misconduct  The  deli- 
cacy of  his  position  occasioned  his  removal.  As  was  said  by 
the  court  of  appeals  in  the  BvrineU  cassy  the  words  "  misoon- 
duct ''  and  ^^  incompetency,''  as  used  in  the  assignment  act, 
have  no  technical  meaning,  and  were  intended  to  embrace 
every  conceivable  cause  which  a  court  of  equity  might  deem 
adequate  for  the  removal  of  a  trustee.  I  repeat,  that  I  think 
Mr.  Schlang  is,  with  respect  to  the  expenses  of  his  account- 
ing, to  be  treated  like  a  trustee  who,  for  good  reason  and 
of  his  own  accord,  asks  leave  to  lay  down  his  office. 

Siaoth.  It  is  next  objected  that  Mr.  Schlang  should  not  be 
allowed  the  payment  made  of  a  gas  bill  for  twenty  dollars  and 
fifty  cents  for  the  period  beginning  December  28, 1878,  and 
ending  January  28, 1879.  This  bill  was,  it  appeaiv,  contracted 
by  the  assignors,  and  was  a  claim  against  the  assigned  estate. 
Kot  being  a  preferred  daim,  only  a  pro  rata  portion  should 
have  been  paid.  The  gas  company  must  share  with  the  other 
creditors  of  the  non-preferred  dlass;  and  Mr.  Schlang  must 
account  for  and  pay  over  to  his  successor  the  amount  paid  to 
the  company.  He  will,  on  the  final  accounting  of  the  sub- 
stituted assignee,  be  entitled  to  reclaim  the  amount  which,  on 
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SLjpro  rata  payment  to  creditors  of  the  non-preferred  class, 
wonld  be  coming  to  the  gas  company. 

Seventh,  The  exception  to  the  allowance  of  $150,  to  the 
assignee  as  the  fee  of  his  attorney  for  drawing  off  the 
accounts,  and  attending  at  the  accounting,  should  be  sustained. 
The  case  of  Bvrtia  agt.  Dodge  (1  Barb.  Ch,  jB.,  91),  suggests 
the  true  rule.  We  have  not  construed  section  twenty-six  of 
the  assignment  act  as  giving  us  the  right  to  arbitrarily  allow 
costs  and  counsel  fees,-  limited  only  by  the  court's  discretion 
{See  the  Matter  of  Risley  agt.  Clifford  E,  Smithy  assignee  of 
Jiisley,  C.  P.,  special  term,  February,  1880). 

Though  the  accounting  is  not  a  special  proceeding,  and  is 
not  governed  by  chapter  270,  Laws  of  1854,  and  though  we 
are  not  controlled  by  any  statute  fixing  the  amount  of  costs 
and  counsel  fees,  there  is  so  much  force  in  the  suggestions  of 
the  chancellor,  in  Halsey  agt.  Yan  Amringe  (6  Paige,  17, 
18,  19),  that  I  am  in  favor  of  adopting  his  reasoning,  and  of 
holding  that  the  costs  to  be  allowed  on  an  accounting  are 
such  costs  as  would  be  awarded  on  the  trial  of  an  issue  of 
fact  in  a  civil  action ;  that  is  ix)  say,  for  proceedings  after 
notice  and  before  trial,  and  the  usual  trial  fee.  There  must 
be  either  an  unlimited  discretion  in  awarding  costs  and 
counsel  fees,  or  else  a  settled  rate  conformable  to  some  fixed 
standard.  The  only  standard  known  to  me  is  the  bill  of  costs 
established  by  the  Code,  and  to  that  I  think  we  must  conform 
{See  55  JV.  T.,  146). 

The  allowance  of  $150  should  be  reduced  to  fifteen  dollars, 
for  proceedings  after  notice  and  before  trial ;  for  each  party 
served  with  notice  to  appear  before  the  referee,  not  exceeding 
ten,  two  dollars,  and  for  each  party  so  served  in  excess  of  ten 
in  number,  one  dollar ;  for  trial  of  an  issue  of  fact,  thirty 
dollars ;  if  more  than  two  days  occupied,  in  addition,  ten 
dollars. 

If  the  words  "  reasonable  counsel  fees "  can  be  construed 
to  mean  an  extra  allowance,  I  know  of  no  basis  upon  which 
such  an  allowance  could,  in  this  case  be  computed. 
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The  foregoing  observations  dispose  of  all  the  exceptions 
filed  to  the  referee's  report.  The  argnment  of  the  counsel 
for  the  exceptioners  is,  in  some  respects,  broader  than  the 
exceptions,  bnt  the  conrt  cannot  pass  upon  matters  as  to 
which  no  exceptions  have  been  filed,  and  which  one  counsel 
chooses  to  argue  without  notice  to  his  adversary. 

With  the  modifications  suggested  in  this  opinion,  the  report 
of  the  referee  will  be  confirmed. 


SUPEEME  COURT. 
Julius  Mabcelb  agt.  Auquste  Saltzman,  as  executor,  <fec. 

'PraeUce  —  Serciee  oforder»  to  show  eavM  irregular  when  mads  by  mail  though 
received  toithin  ihe  time  limited  for  service  —  Code  of  CivU  Procedure, 
eeciione  797  arid  798. 

An  order  to  show  cause  which  provides  that  service  of  a  (;opy  on  the 
plaintiff's  attorney  two  days  before  the  return  day  thereof  shall  be 
deemed  sufficient  service  requires  personal  service  on  the  attorney. 

To  make  service  by  mail  regular,  under  sections  797  and  798  of  the  Code 
of  CivU  Procedure,  the  order  must  provide  for  service  by  mail. 

The  fact  that  the  papers  were  received  more  than  two  days  before  the 
retiun  day  does  not  cure  the  defect. 

Oneida  Special  Term>^  Utioa^  J(muary^  1884, 

On  December  10, 1883,  two  orders  to  show  cause  —  one  to 
file  security  for  costs ;  the  other  to  furnish  a  further  bill  of  par- 
ticulars —  were  granted  to  the  defendant  by  one  of  the  justices 
of  this  court  in  the  second  department,  both  returnable  at  a 
special  term  to  be  held  at  Utica,  December  15.  Each  order 
providing  as  follows:  "Further  ordered,  that  service  of  a 
copy  of  this  order  on  plaintiffs  attorney,  two  days  before  the 
return  day  thereof,  shall  be  deemed  suflBcient  service." 

The  proof  of  service  was  that  the  orders  to  show  cause, 
with  the  affidavits  on  which  they  were  founded,  were  served 
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Mareela  Bffi,  flnltimiMi 


on  the  attorney  of  the  phdatiff ,  who  lived  at  Oarthage,  Jeffer- 
son county,  on  December  10,  by  mailing  copies  to  him  at  his 
address. 

The  plaintiff  not  appearing  on  tiie  retnm  day,  the  orders 
longfat  nnder  the  rules  to  show  cause  were  granted  by  default 
January  8,  1881,  the  plaintiff,  on  notice^  rnqyed  to  vacate 
the  orders  for  irregularity.  In  the  affidavit  for  this  motion 
the  attorney  of  the  plaintiff  stated  that  the  two  sets  of  motion 
papers  were  never  served  on  him  except  by  mail ;  that  they 
were  taken  by  him  from  the  postoffice  on  the  morning  of 
December  12,  1883. 

William  JSemany  for  plaintiff. 

A.  H.  Elyy  for  defendant 

llBBwm,  t/I  —  The  orders  to  ahow  cause  required  two  days' 
service  on  plaintiff's  attorney.  This,  upon  its  face,  meant 
personal  service,  as  service  by  mail  was  not  specified  (18 
JSorJ.,  893). 

It  is,  however,  churned  that  under  section  798  of  Oode  of 
Oivil  Procedure  it  was  r^ular  to  serve  by  nwil,  double  the 
time  being  given.  That  section  allows  such  service  in  cases 
where,  in  the  Code  or  in  the  general  rules  of  practice,  a  time 
is  specified  for  doing  of  an  act  requiring  notice. 

In  the  present  case  the  time  is  only  specLfijcd  in  the  order 
to  show  cause,  and  that  does  not  provide  for  service  by  mail. 
In  my  opinion  service  by  mail  was  not  regular;  still  the 
papers  were,  in  fact,  received  more  than  two  days  before  the 
return  day  and  were  not  returned.  The  receiving  in  time  has 
been  held  to  be  important  in  some  cases  {Hurl  agt  Davis,  18 
Sow.,  57,  59;  Sohmck  agt.  JIlcKie,  4  How.,  346).  The 
plaintiff's  attorney  shows  a  good  excuse  for  not  appearing  to 
contest  the  motions.  The  orders,  or  one  of  them  at  least,  is 
of  that  character  that  the  party  should  have  the  opportunity 
to  put  in  his  defense  to  it 

Upon  the  whole  I  think  the  orders  of  December  15,  1888, 
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fthould  be  vaoated  wiihotit  prejndice  to  a  renewal  of  the 
motions.    Oosts  of  this  motion  to  abide  the  event 
Ordered  accordinglj. 

Note.— The  case  cited  from  18  Btfrhaur,  808  {EaMons  agt  Acker),  was 
one  where  a  statute  provided  that  it'  an  owner  neglected  to  constmct  a 
sidewalk  "for  ninety  days  after  notice  thereof  to  be  served  on  such  owner 
or  his  agent/*  &c.;  and  it  was  held,  "where  a  statute  requires  service 
on  a  person  it  means  personal  service  unless  some  other  service  is 
specified  or  indicated!  Qumre,  what  application  has  that  decision  to 
this  case.  And  is  not  some  other  than  perwmal  service  specified  or 
indicated  in  sections  7W,  707  and  706  of  the  Code  of  Civil  Procedure. 
The  order  to  show  cause  is,  in  effect,  but  a  notice  of  motion  {PUt  agt 
Ikmdaon,  87  If.  T.,  243).  Burd  agt  Dans  (18  Haw,,  87),  and  Sehenek 
agt  McKid  (4  Eaw,,  246),  would  seem  to  be  cited  only  to  overrule 
theuL  In  each  of  these  cases  the  papers  were  maUed  at  the  wrong 
post-office.  In  the  fint  case  Harbis,  J.,  says:  "Had  the  answer  in  fact 
reached  the  attorneys  in  time  it  might  have  been  treated  as  a  good  per- 
aonal  service  from  that  time; "  and  the  decision  in  the  second  case  is  of 
like  import  In  Orois  agt.  Clark  (1  Code  (HcH  I¥o,,  17,  decided  in  general 
term,  flnt  department ,  Jdnvary,  1881),  the  court  hdd  that  if  the  manner  of 
service  of  an  order  was  irregular  the  irregularity  was  cured  and  the  service 
became  complete  from  the  time  it  reached  die  attorney's  hands,  and  that 
aervioe  of  a  copy  of  an  order  (except  in  contempt  proceedings)  on  the 
attorney  without  exhibiting  the  original  was  regular.  The  Code  having 
prescribed  the  manner  of  service,  has  the  Judge  in  granting  orders  to  show 
eauBe  p6wer  to  vary  the  manner.  Can  he  do  more  than  direct  that  less 
than  eight  days  notice  shall  be  sufficient  If  the  law  requires  personal 
service  can  the  order  make  service  by  mail  sufficient,  quare,'^  [Ed. 


K  Y.  SUPERIOE  COTJKT. 
Henbt  Lbs  agt.  Mabt  Lxs. 

AeUon  to  annul  a  marHage — AUmenp  and  emtneel  flee  aBateed  in  eueh  elam 

of  aetkme. 

Title  1,  chapter  15  of  the  Code  of  Civil  Procedure,  does  not  change  art!- 
clea  1,  2,  8,  4  and  5  of  title  1,  chapter  8,  part  2  of  the  Revised  Statutes, 
and  as  alimony  and  counsel  fees  were  allowed  in  an  action  to  annul  a 
mainiage  while  those  portions  of  the  Revised  Statutes  were  in  foroe» 
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that  power  still  contlDues  under  the  Code  of  Civil  Procedure  (ffenkd 
agt.  Benkel,  wpedal  term  dedtion  cf  thU  courts  Inoraham,  J.,  decided 
in  Nweniber,  1888,  not  followed;  8uSitan  agt  SuUivan,  special  term, 
dedeion  of  thu  court,  O'QoRMAiir,  J.,  decided  in  October,  1888,  foUowed^. 

Special  Term^  Decemher^  1883, 

Motion  for  alimony  and  connsel  fee  by  the  defendant,  who 
is  the  wife  of  the  plaintiff. 

Henry  Lee  brought  this  action  against  Mary  Lee  '^  to  annul 
and  declare  void  their  marriage,"  upon  the  alleged  ground  of 
** fraud,  force  and  duress"  on  the  part  of  the  wife.  The 
answer  admits  the  marriage,  but  denies  the  alleged  ^^  fraud, 
force  and  duress," 

J.  C.  Julius  Ixmghein^  of  counsel  for  the  defendant  and 
in  support  of  the  motion,  made  and  argued  the  following 
points :  First.  Under  the  issues  raised  by  the  complaint  and 
answer,  irrespective  of  the  moving  papers,  the  wife  is  entitled 
to  alimony  and  counsel  fee  pendente  lite.  The  motion  is 
resisted  on  the  broad  ground  of  want  of  jurisdiction  in  the 
courts  to  grant  the  relief  asked  for  in  an  action  of  this  charac- 
ter, and  to  suertain  this  position  the  plaintiff's  attorney  relies 
on  two  cases,  viz.,  Rameden  agt.  Ramsden  (28  Hun,  285), 
aflSrmed  by  the  court  of  appeals  in  91  New  Yark^  281,  and 
Henkd  agt.  Henhel  {epecial  term  decision  of  this  courtj 
Inokaham,  J,,  fled  November  26,  1883).  It  is  respectfully 
submitted  that  the  Ramsden  case  is  not  in  point,  and  that  the 
Ilenkd  case  is  in  conflict  with  SuUi/van  agt.  SuUivan,  heard 
before  O'Goeman,  J.,  and  decided  by  him  October  24,  1883. 
If  Ilenkel  agt.  JBenkd  is  good  law  the  courts  will  soon  be 
flooded  with  actions  brought  by  husbands  against  their  wives 
upon  the  ground  of  "  force,  fraud  and  duress,"  and  yet  no 
relief  be  afforded  the  wife  in  the  nature  of  alimony  and  coun- 
sel fee  to  enable  her  to  exist,  and  particularly  to  defend  the 
action  brought  against  her.  Lawyers  will  refuse  to  defend 
the  wife,  or  reputed  wife,  unless  the  husband,  or  reputed  hus- 
band, is  at  least  compelled  to  pay  a  counsel  fee  pending  the 
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action.     There  was  no  power  in  the  courts  to  allow  alimony 
and  counsel  fee  in  the  Ravutden  case^  because  no  such  action 
as  was  brought  in  that  case  is  known  to  the  law.    Judge 
Daniels,  who  writes  the  opinion  at  the  general  term,  says  t 
"  The  action  has  not  in  general  terms  been  brought  either  for 
an  absolute  divorce  or  a  separation  of  these  parties,  but  its 
object  as  stated  in  the  complaint  is  '  to  obligate  the  d-ef end- 
ant  to  pay  to  the  plaintiff  a  certain  sum  for  her  mainte- 
nance and  support  sufficient  to  enable  her  to  live  and  maintain 
her  proper  6ondition  in  life  as  the  lawful  wife  of  the  defend- 
ant.'"    *     *     *     ^nd  judge  Danfoeth,   in  writing  the 
opinion,  says :  "  The  difficulty  of  the  plaintiffs  case  is  that 
the  action  brought  by  her  is  not  such  an  action  as  the  statute 
authorizes.    It  is  not  an  action  to  procure  a  judgment  of  sepa- 
ration.   No  separation  is  asked  for,  and  it  is  apparent  that  the 
omission  in  this  respect  was  intentional.     The  plaintiff  seeks 
maintenance  and  support,  nothing  more."    *    *    *    Inothar 
words,  these  judges  say  that  no  such  action  is  allowed  by  law. 
But  the  Henhel  case  and  this  case  are  actions  allowed  by 
law,  and  therefore  the  JRamsden  case  does  not  apply  to  these 
cases,  so  that  the  decision  of  judge  Istobaham  in  the  Ilenkel 
<XLse  must  have  been  based  on  some  other  ground.    In  a  short 
memorandum  of  opinion  the  judge  gives  the  reason.    He 
Bays :  ^'  This  action  is  to  avoid  a  marriage  not  for  a  divorce. 
Motion  denied,  no  costs."    But  with  all  respect  to  the  learned 
justice  it  is  respectfully  submitted  that  because  the  action  is 
brought  to  avoid  a  marriage  is  no  reason  why  alimony  and 
counsel  fee  should  not  be  granted.    The  only  cases  reported 
in  the  books  where  alimony  and  counsel  fee  was  refused  in  an 
action  for  nullity  of  marriage  are  BartUtt  agt.  BarUett  (1 
Cla/rKs  Ch,,  322) ;  Bloodgood  agt.  Bloodgood  (59  Ilow,^  42). 
Soth  of  these  actions  were  brought  by  the  wife  against  the 
husband.     The  first  case  has  never  been  followed,  and  in 
the  second  the  court  denies  the    motion  on  the   ground 
that  the  wife  is  the  plaintiff,  but  states  distinctly  that  if 
the  action  had  been  brought  by  the  husband  it  would  have 
Vol.  LXVI       27 
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followed  the  case  of  North  agt.  Narih^  which  tWU  be  here-i 
after  referred  to.    BardeU  agt.   BarUett  has  never  been 
followed,  neither  has    Bloodgood   agt.  Bloodgood.     Vice- 
chancellor  Whittelset,  in  the  case  of  BarUett  agt.  Bardett^ 
denied  the  wife's  motion  for  alimony  and  connsel  fee  in  a 
case  where  all  his  sympathies  from  the  facts  were  against  the 
application,  and  held  that  the  statute  applied  only  to  cases  of 
suits  for  divorces  or  for  separations.    No  other  judge  or  court 
has  ever  followed  him  except  in  Bloodgood  agt.  Bloodgood^  and 
as  already  shown,  the  judge  in  that  case  would  have  granted 
the  motion  had  it  been  made  in  an  action  brought  by  the 
husband.    A  careful  review  and  proper  criticism  of  the  Bart- 
lett  case  will  be  found  in  the  case  of  AUen  agt.  Allen  (59 
Hoio,^  30,  dkc).    In  Allen  agt.  AUen  which  was  a  suit  brought 
by  the  wife,  the  husband  was  adjudged  guilty  of  contempt 
for  non-payment  of  alimony  and  counsel  fee  ordered,  and 
locked  up  in  jail,  and  on  a  motion  for  his  release  it  was  denied 
and  an  opinion   written  by  judge  Daniels  {See   this  case 
reported  in  8  Ahh.  N.  C,  175,  dkc. ;  also  58  How.y  381).    The 
case  of  North  agt.  North  (1  Barb.^  241),  decided  by  chancellor 
Walwobth  in  1845,  after  the  case  of  Bartlett  disposes  of  the 
erroneous  reasoning  of  the  vice-chancellor,  and  has  been  fol- 
lowed ever  since  and  is  good  law  to  day.    Judge  Ingrahak's 
attention  could  not  have  been  drawn  to  this  case  or  the  cases 
which  follow  it    If  it  had,  it  is  fair  to  say  the  learned  judge 
would  have  said  something  about  it  or  in  relation  thereto.     In 
that  case  the  bill  was  filed  by  the  husband  to  annul  his  mar- 
riage with  the  defendant  and  she  made  the  motion  for  alimony 
and  counsel  fee,  so  that  the  case  is  on  all  fours  with  ours. 
The  chancellor  says :  "  For  the  purposes  of  this  application 
the  fact  of  the  marriage  is  admitted,  and  the  presumption  is 
that  it  was  legal  until  the  contrary  shall  have  been  established 
by  the  proofs  in  the  cause."    The  chancellor  then  shows  the 
difference    and    the    reason  for  it  when    the  wife    is  the 
complainant,  and  puts  it  upon  the  ground  that  in  such  a  case 
the  allegations  by  her  of  the  illegal  marriage  will  be  taken  as 
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tme  as  a^inst  herself,  but  where  the  husband  files  a  bill 
against  his  wife,  admitting  that  he  was  in  fact  married  to  her, 
but  which  marriage  he  alleges  to  have  been  illegal  and  void, 
the  wife  is  entitled  to  alimony  and  counsel  fee  at  least  until 
the  truth  or  falsehood  of  his  bill  can  be  ascertained  on  the 
trial.  The  chancellor  then  says  (and  this  is  the  main  point  in 
the  case) :  "  It  is  true  the  provision  of  the  Revised  Statutes, 
on  the  subject  of  an  allowance  to  the  wife  to  enable  her  to 
carry  on  the  suit  is  confined  to  suits  brought  for  a  divorce  or 
a  separation,  and  does  not  in  terms  extend  to  the  allowance  of 
ad  mterim  alimony,  even  in  those  cases  (2  R.  S.,  148,  sec,  56.) 
But  by  referring  to  the  revised  note  to  that  provision,  it  will 
be  seen  that  the  allowance  does  not  depend  wholly  upon  the 
statute  but  upon  the  practice  of  the  court  as  it  previously 
existed.  And  even  subsequently  to  that  statute  this  court  has 
continued  to  allow  ad  interim  alimony  in  matrimonial  cases, 
in  the  same  manner  as  before.  Ayliffr  says  a  husband, 
regularly  speaking,  is  bound  to  allow  his  wife  alimony  pend- 
ing the  suit,  whatever  the  cause  may  be.  Poynteb  also  lays 
down  the  rule  generally,  that  in  all  suits  of  divorce,  or  suits 
for  the  restitution  of  conjugal  rights,  or  in  suits  of  nullity,  if 
the  nullity  be  promoted  by  the  husband,  as  soon  as  the  court 
is  judicially  informed  that  a  fact  of  marriage  has  taken  place, 
it  is  competent  for  the  wife  to  apply  for  alimony  pending  the 
suit."  *  *  *  This  case  has  been  followed  in  Ford  agt. 
Ford  (10  Abb,  [3^.  xSl],  74,  78 ;  see  language  of  judge  Moreell 
at  page  78  referring  to  the  North  Case;  S.  <?.,  41  How.^  169, 
172) ;  Allen  agt.  Allen  (59  Sow.^  27) ;  Bloodgood  agt.  Bloods 
good  (59  How,^  42,  48),  and  it  is  recited  and  applied  in 
Brinkley  agt.  BrinUey  (50  N.  F.,  184, 190).  In  Griffin  agt. 
Griffin  (47  N.  F.,  135)  the  court  said,  at  page  136 :  It  is 
conceded  that  there  is  no  statute,  in  terms  authorizing  the 
order,  and  that  if  sustained,  it  must  rest  upon  the  incidental 
powers  formerly  vested  in  the  court  of  chancery  in  cases  of 
this  description,  and  to  which  the  supreme  court  has  succeeded. 
On  page  137  the  court  says :. " It  has  been  the  constant  prac- 
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tice  of  the  court  of  chancery,  both  before  and  since  the  Eevised 
Statutes  to  make  equitable  provision  for  all  these  matters,  and 
in  so  doing  it  has  been  guided  by  the  decisions  of  the  ecclesi- 
astical court  of  England  in  similar  cases"  {See  Allen  agt. 
Allen,  59  Sow.,  39,  <&c.).  In  the  Brinkley  case  (page  193) 
judge  FoLGEK  says,  after  citing  numerous  authorities:  "At 
all  events,  the  authorities  cited  are  ample  to  sustain  tliis 
proposition ;  that  where  there  has  been  a  marriage  in  fact, 
though  its  commencement  was  not  according  to  the  decent 
and  recognized  forms  and  ceremonies  usual  in  society,  and 
which,  though  not  indispensable  for  its  validity,  are  yet  sanc- 
tioned by  law ;  in  an  action  by  the  wife  for  divorce,  or  by  the 
husband  for  a  decree  that  the  marriage  is  null,  in  which  the 
putative  wafe  avers  the  existence  and  legality  of  the  marriage, 
though  the  alleged  husband  denies  it ;  the  court  may,  in  its  dis- 
cretion allow  to  the  putative  wife  temporary  alimony  and  money 
to  carry  on  the  action  from  the  means  of  the  alleged  husband." 
The  court  is  asked  to  read  the  language  of  judge  Folgeb 
on  the  same  page,  as  to  the  principle  involved  in  this 
language.  At  page  200,  judge  Folger  says  :  "And  though 
the  statute  (refemng  to  the  Revised  Statutes)  does  not,  in 
terms,  give  to  the  court  the  same  power  as  to  an  allowance 
for  her  support  and  maintenance  pending  the  controversy, 
yet  this  power  is  based  upon  the  general  equitable  juris- 
diction of  the  court,  and  upon  the  ground  that  when  the 
statute  conferred  jurisdiction  upon  the  court  in  those  actions 
for  divorce,  which,  by  the  English  law,  are  solely  cognizable 
in  the  ecclesiastical  courts,  the  grant  of  that  jurisdiction 
carried  with  it.  In/  implication,  the  incidental  powers  which 
were  indispensable  to  its  propor  exercise,  and  not  in  conflict 
with  our  own  statutory  relations  on  the  same  subject  {see 
Oriffin  agt.  Oriffin^  4cl  N.  T.,  134),  where  this  subject  is 
elaborately  considered."  In  Kinsey  agt.  Kineey  (7  Daly, 
460),  which  was  an  action  by  a  husband  against  his  wife  to 
annul  the  marriage,  tlie  rule  was  laid  down  as  follows,  follow- 
ing the  niling  in  the  BrinJdey  case,  "  that  alimony  would 
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not  be  allowed,  unless  the  existence  of  tlie  material  relation 
be  proven  to  the  satisfaction  of  the  court,  for  the  right  to 
alimony  depends  upon  that  relation."  Thus  showing  that 
when  such  a  fact  is  presumptively  proven  (see  answer  in  this 
case  admitting  the  marriage)  alimony  and  counsel  fee  will  be 
granted,  and,  also,  that  there  is  ample  power  in  the  court  to 
do  so.  As  has  already  been  shown  in  the  North  case  {at  page 
244),  chancellor  Walworth  saj^s  that,  "  by  refemng  to  the 
reviser's  notes  it  will  be  seen  that  the  allowance  does  not 
depend  wholly  upon  the  statute,  but  upon  the  practice  of  the 
court,  as  it  previously  existed."  If  the  Revised  Statutes 
were  not  in  conflict  with  the  incidental  powers  of  the  court 
as  stated  by  judge  Folgek  in  the  Brii^kley  case^  the  Code 
of  Civil  Procedure  {sec.  1769),  which  takes  its  place  {sec.  58 
iqf  the  Mevised  Statutes)^  certainly  is  not,  and  if  this  is  so, 
the  power  is  still  vested  in  the  court  as  heretofore.  The 
allowance  still  does  not,  therefore,  depend  wholly  upon  the 
Code  of  Civil  Procedure,  but  upon  the  practice  of  the  court 
as  it  previously  existed.  Mr.  Throop,  in  his  note  to  this 
section,  says  that  it  is  section  68  of  the  Revised  Statutes 
extended,  and  that  "  it  is  believed  that  the  section  is  so 
framed  as  not  to  affect  the  disposition,  either  rightly  or  erro- 
neously, of  such  extraordinary  cases  as  BrinJdey  agt.  Brinkley 
(50  N.  r.,  174) ;  and  Anonymous  (15  Aib.  [JV.  aS],  307). 
The  Brinkley  case  has  already  been  noticed,  and  in  the  other 
case  Anonymous^  we  find  not  only  aids  us  considerably  in  our 
position,  but  the  language  of  the  court  is  directly  in  point, 
both  in  the  law  and  as  matter  of  judicial  discretion.  Judge 
Davis  in  that  case  says :  "  The  court  is  authorized  in  every 
suit  brought  for  divorce,  or  separation,  to  require  the  husband 
to  pay  a  suitable  sum  to  enable  the  wife  to  carry  on  the  suit. 
No  distinction  is  made  between  a  suit  for  divorce  upon  the 
ground  of  nullity  of  the  marriage,  or  for  any  other  cause, 
all  are  denominated  divorces  or  separation."  In  that  case 
the  third  wife  applied  for  leave  to  intervene  as  a  party  to 
enable  her  to  protect  her  right,  and  for  aUmony  and  counsel 
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fee.  The  action  was  brought  by  the  husband  to  annul  a 
man'iage.  Alimony  was  denied  the  third  wife  on  the  ground 
that  she  was  not  a  party  to  the  action,  but  counsel  fees  were 
allowed  her.  The  court  said,  at  page  310 :  "  In  tljis  effort 
she  is  plaialy  entitled  to  have  the  services  of  counsel,  and  it 
is  obviously  proper  that  the  plaintiff,  who  has  placed  himself 
in  the  relation  of  husband  to  her,  in  fact,  should  pay  for  the 
service  which  his  act  has  made  necessary.  It  is  a  part  of  the 
burden  and  expense  which  the  law  casts  upon  him.  He  seeks 
to  show  that  this  lady  is  not  his  wife."  *  *  »  «  Having 
assumed  the  obligations  of  a  husband  he  ought  to  be  held  to 
the  rule  imposing  the  burdens  of  a  husband,  at  least,  iintil  ho 
establishes  the  fact  that  he  is  not.  If  she  was  still  a  party  to  the 
present  suit,  she  would  be  entitled  to  both  alimony  and  counsel 
fee."  With  regard  to  the  question  under  consideration,viz.,  the 
power  of  the  court  to  grant  alimony  and  counsel  fee  in  actions 
to  annul  a  marriage,  there  is  practically  no  difference  between 
the  Revised  Statutes  and  the  Code  of  Civil  Procedure  {See 
Allen  agt.  Allen,  59  How.,  30).  The  Revised  Statutes  read 
{chap.  8) :  Of  the  domestic  relations.  The  Code  of  Civil 
Procedure  reads  {chap.  15):  Special  provisions  regulating 
other  particular  actions  and  right  of  action,  and  actions  by  or 
against  particular  parties.  Title  1,  "Matrimonial  actions." 
Under  the  Revised  Statutes,  title  1  read,  "  Of  husband  and 
wife."  These  two  titles  or  headings  do  not  conflict,  they 
both  relate  to  marriage.  The  other  titles  of  the  Revised 
Statutes,  under  chapter  8,  are  as  follows :  Title  2.  Of  parents 
and  children.  Title  3.  Of  guardians  and  wards.  Title  4. 
Of  masters,  apprentices  and  servants.  The  other  titles  of  the 
Code  of  Civil  Procedure  {chap.  15),  are  as  follows :  Title  2. 
Actions  relating  to  a  corporation.  Title  3.  Actions  relating 
to  the  estate  of  a  decedent.  Title  4.  Other  special  actions 
and  rights  of  action.  Title  5.  Other  actions  by  or  against 
particular  parties.  Under  the  Revised  Statutes  {title  1), 
headed.  "  Of  husband  and  wife,"  has  seven  articles.  Under  the 
second,  under  which  our  cause  of  action  comes,  is  headed 
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"  Of  divorces  on  the  ground  of  nullity  of  the  marriage  con- 
tract." Under  the  Code  of  Civil  Procedure  {tide  1),  is  headed 
^^  Matrimonial  actions,"  has  four  articles,  under  the  first  of 
which  our  cause  of  action  comes.  It  is  headed  "Action  to 
annul  a  void  or  voidable  marriage."  These  headings  or  titles 
are  identical ;  they  certainly  do  not  conflict ;  while  as  to  the 
other  titles  in  both  the  Bevised  Statutes  and  the  Code  of  Civil 
Procedure,  other  matters  are  contained,  not  relating  to  either 
"  husband  and  wife,"  or  "  matrimonial  actions."  Section  1743 
of  the  Code  of  Civil  Procedure,  {subdivision  4),  takes  the  place 
of  section  33  {sec.  20),  subdivision  4  of  the  Bevised  Statutes, 
which  read :  '4.  That  the  consent  of  one  of  the  parties  was 
obtained  by  force  or  fraud.  While  subdivision  4  of  section 
1743  reads :  4.  That  the  consent  of  one  of  the  parties  was 
obtained  by  force,  duress  or  fraud.  The  change  consists  in  the 
addition  of  the  word  "  duress."  Following  out  this  line  of 
reasoning,  the  court  will  see  that  we  come  out  the  same  as  the 
practice  previously  existed,  and  that  the  court  had  the  power 
now  contended  for.  We  first  take  the  Bevised  Statutes, 
article  fifth :  General  provisions  applicable  to  the  last  two 
articles.  What  are  the  last  two  articles?  Why,  three  and 
four,  what  are  they?  Article  third :  Of  divorces,  dissolving 
the  marriage  contract.  Article  fourth:  Of  separations  or 
limited  divorces.  Section  57  of  this  article  fifth  reads  as 
follows:  "If  a  married  woman,  at  the  turn  of  exhibiting 
a  bill  against  her  husband,  under  the  provisions  of  either 
of  the  last  two  articles,  she  reside  in  this  state,  she  shall 
be  deemed  an  inhabitant  thereof,  although  her  husband 
may  reside  elsewhere."  Section  58  reads  as  follows:  "In 
every  suit  brought,  either  for  a  divorce  or  for  a  separation, 
the  court  may,  in  its  discretion,  require  the  husband  to  pay 
any  sums  necessary  to  enable  the  wife  to  carry  on  the 
suit  during  its  pendency ;  and  it  may  decree  costs  against 
either  party  and  award  execution  for  the  same,  or  it  may 
direct  such  costs  to  be  paid  out  of  any  property  sequestrated, 
or  in  the  power  of  the  court  or  in  the  hands  of  a  receiver." 
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We  now  take  the  Code  of  Civil  Procedure  and  see  what 
lias  become  of  article  5  and  these  two  sections  57  and  58. 
Article  fourth :  Provisions  applicable  to  two  or  more  of  the 
actions  specified  in  this  title.  Section  1768,  which  takes  the 
place  of  section  57,  reads  as  follows :  Section  1768.  If  a  mar- 
ried woman  dwells  within  the  state  when  she  commences  an 
action  against  her  husband,  as  prescribed  in  either  of  the  last 
two  articles,  she  is  deemed  a  resident  thereof,  although  her 
husband  resides  elsewhere."  Section  1769,  which,  as  has 
already  been  shown,  takes  the  place  of  section  58,  reads  as  fol- 
lows :  "  Section  1769.  Where  an  action  is  brought,  as  prescribed 
in  either  of  the  last  two  articles,  the  court  may,  in  its  discretion 
during  the  pendency  thereof  from  time  to  time,  make  and 
modify  an  order  or  orders  requiring  the  husband  to  pay  any 
sum  or  sums  of  money  necessary  to  enable  the  wife  to  carry 
on  or  defend  the  action,  or  to  provide  suitably  for  the  educa- 
tion and  maintenance  of  the  children  of  the  marriage  or  for 
the  support  of  the  wife,  having  regard  to  tha  circumstances 
of  the  respective  parties.  The  final  judgment  in  such  an 
action  may  award  costs  in  favor  of  or  against  either  party, 
and  an  execution  may  be  issued  for  the  collection  thereof  as 
in  an  ordinary  case,  or  the  court  may,  in  the  judgment  or  by 
an  order  made  at  any  time,  direct  the  costs  to  be  paid  out  of 
any  property  sequestrated  or  otherwise  in  the  power  of  the 
court."  Now,  what  are  the  last  two  articles  referred  to  in 
these  two  sections?  Why,  two  and  three,  what  are  they? 
Article  second  :  Action  for  a  divorce.  Article  third :  Action 
for  a  separation.  Precisely  the  same  as  in  the  Revised 
Statutes,  and  yet  in  neither  there  nor  in  the  Code  of  Civil 
Procedure  is  it  expressly  or  otherwise  prohibited  for  the  courts 
not  to  grant  alimony  and  counsel  fee  in  any  of  the  actions 
mentioned,  either  in  the  other  articles  of  the  Revised  Statutes, 
either  three  and  four,  or  in  the  articles  in  the  Code  of  Civil 
Procedure  two  and  three.  Nowhere  does  it  say  that  the  court 
may  not  or  must  not  do  so,  and  therefore  the  North  agt.  North 
and  the  BAnldey  agt.  BrinkUy^  and  the  other  cases  cited,  are 
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good  law  to  this  day  even  under  the  Code  of  Civil  Procedure. 
Thus,  to  sum  the  question  up  in  a  few  words,  we  find  that  in 
England  the  ecclesiastical  courts  had  power  under  the  com- 
mon law  in  actions  to  annul  a  marriage,  and  actions  of  that 
nature,  to  grant  or  refuse  alimony  and  counsel  fee.  This 
general  equitable  jurisdiction  was  vested  in  our  court  of 
chancery,  and  in  turn  in  our  supreme  court,  irrespective  of 
any  statute  law,  and  the  power  to  grant  or  refuse  alimony  and 
counsel  fee  in  such  actions  was  carried  with  it  as  indispensable 
to  the  proper  exercise  of  justice  by  the  court  in  such  case. 
No  power  was  vested  in  the  ecclesiastical  courts  either  by  the 
common  law  or  by  statute  in  actions  for  divorce  upon  the 
ground  of  adultery  nor  for  separation,  and  consequently  no 
such  power  could  be  vested  in  our  court  of  chancery  unless 
specially  conferred  by  statute  through  our  legislature,  so  that 
when  our  statutes  were  passed  authorizing  divorces  in  these 
class  of  cases,  provision  was  thereby  expressly  made  vesting 
tlie  court  with  power  by  express  words  to  grant  alimony  and 
counsel  fee,  as  has  already  been  shown  by  section  68  of  tlie 
Revised  Statutes  and  by  section  1769  of  the  Code  of  Civil 
Procedure.  But  in  actions  to  annul  a  marriage,  and  those  of 
that  nature,  the  court  of  chancery  having  already  that  power 
by  the  common  law,  it  was  not  necessary  to  expressly,  by 
statute,  vest  them  with  a  power  they  already  had,  at  least  none 
has  since  been  expressly  given  to  the  court.  Neither  has  it, 
expressly  or  otherwise,  been  taken  away.  By  Kule  86  of  the 
General  Eules  of  Practice,  "  in  case  where  no  provision  is 
made  by  statute  or  by  these  rules  the  proceedings  shall  be 
according  to  the  customary  practice  as  it  formerly  existed  in 
the  court  of  chancery  or  supreme  court  in  cases  not  provided 
by  statute  or  by  the  written  rules  of  these  courts.  Where  its 
own  rules  do  not  cover  the  c>ase  the  court  follows  the  practice 
of  the  king's  bench  in  England  {Dvhois  agt.  Philips^  5 
Johns.j  286 :  Miller  agt.  Stettiner,  7  Bo^uo,^  696 ;  S.  6\,  22 
How,^  518).  And,  hence,  judge  Folgkb  appropriately  says  in 
the  Brinkley  case,  referring  to  the  Griffi/n  case,  that  "  the 
Vol.  LXVI        28 
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grant  of  that  jurisdiction  (referring  to  the  chancery  court,  to 
which  the  supreme  court  haa  succeeded)  carried  with  it  by 
implication  the  incidental  powers  which  were  indispensable  to 
its  proper  exercise  and  not  in  conflict  with  our  own  statutory 
regulations  on  the  same  subject."    Second.  The  court  having 
the  power  to  grant  alimony  and  counsel  fee  in  an  action  of 
this  character  (particularly  where  the  husband  is  plaintiff)  the 
defendant's  motion  should  be  granted  and  alimony  and  coun- 
sel fee  allowed  her  at  least  until  the  court  or  jury  have 
pronounced  her  not  to  be  the  wife  of  the  plaintiff.    1st.  The 
plaintiff  by  bringing  the  suit  thereby  admits  that  the  defend- 
ant is  his  reputed  wife  to  say  the  least    2d.  She  admits  the 
marriage  in  her  answer.     The  existence  of  the  maiital  relation 
by  the  pleadings  alone  is  therefore  proven  to  the  satisfaction 
of  the  court  (See  Kinm/  agt.  Kinaeyy  suprcC).     iJd.  The 
defendant  in  her  petition  swears  that  the  marriage  set  forth 
in  the  complaint  was  solemnized  in  the  presence  of  one  John 
McCormack.    4th.  John  McCormack,  in  an  affidavit  annexed 
to  the  petition,  swears  that  he  is  a  police  officer  attached  to 
the  Tombs  police  court ;  that  he  arrested  the  plaintiff  on  a 
warrant  charging  him,  upon  complaint  of  the  defendant,  with 
bastardy,  and  that  while  in  his  custody  under  said  warrant  the 
plaintiff  asked  him  whether  by  marrying  the  girl  (meaning 
the  defendant  in  the  action)  "  he  could  get  out  of  the  scrape," 
and  upon  receiving  an  affirmative  answer  he  at  his  own  request 
was  taken  to  her  residence.    The  officer  ends  his  affidavit  vrith 
the  following  forcible  language :  "  Nothing  showing  or  tend- 
ing to  show  fraud  or  foi-ce  was  used  by  the  defendant,  as  I 
was  present  and  heard  all  the  conversation  between  them,  and 
said  plaintiff  informed  me  "  that  he  married  her  of  his  own 
volition."     5th.  In  addition  to  all  this  the  defendant  swears 
she  was  delivered  of  a  child  of  which  the  plaintiff  is  the 
father.     Ist.  By  this  marriage,  therefore,  he  got  out  of  the 
scrape,  which  consisted  of  seduction  and  bastardy,  two  serious 
criminal  charges.     2d.  The  bastard  child  was  then^.by  made 
legitimate.    This  then  constitutes  the  alleged  "fraud,  force 
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or  duress.''  The  plaintiff  was  in  the  strong  clutches  of  the 
law  upon  a  serious  criminal  charge ;  he  certainly  was  morally 
bound  to  marry  the  defendant  whom  he  had  seduced  and 
gotten  with  child  out  of  lawful  wedlock,  and  to  avoid  the 
legal  consequences  of  his  wrongful  acts  he  voluntarily  (though 
under  the  terror  of  the  law)  married  the  girl,  and  now  he  asks 
a  court  of  equity  to  set  aside  the  marriage  and  free  him  from 
his  own  voluntary  act.  The  court  may  do  so  when  the  alle- 
gation of  his  complaint  have  been  found  to  be  true  after  a 
trial  on  the  merits,  but  in  the  meanwhile  surely  the  court  will 
not  refuse  this  defendant  alimony  and  counsel  fee,  the  one  for 
the  support  and  maintenance  of  herself  and  her  child,  the 
other  to  enable  her  to  defend  the  action  which  mider  such 
circumstances  the  pkintifE  has  brought  against  her. 

Itufus  F.  AndrewSj  attorney  for  the  plaintiff,  in  opposition 
to  the  motion,  claimed  that  the  only  provision  made  by  law 
for  the  granting  of  alimony  to  a  wife  is  made  under  section 
1769  of  the  Code  of  Civil  Procedure.  This  provides  for 
granting  alimony  and  counsel  fee  under  articles  2  and  3  of 
title  1  of  chapter  15  of  the  Code.  Actions  under  these  arti- 
cles are  for  absolute  and  limited  divorce  and  not  for  anything 
else.  This  action  is  to  annul  a  marriage  for  fraud  and  is 
under  article  1  of  the  same  title  and  chapter,  and  cited  the 
cases  of  Mamsden  agt.  Hampden  (2  N.  T.  CivU  Code 
Heportery  416) ;  S.  C  (28  Eun,  285 ;  affirmed  in  91  N.  T., 
281),  and  Heiikel  agt.  Henkel  {special  te9*m,  Inoraham,  t/., 
N(/0€7nber^  1883). 

Tbuax,  J.  —  Title  1  of  chapter  15  of  the  Code  of  Civil 
Procedure  is  substantially  the  same  as  articles  1,  2,  3,  4  and 
6,  of  title  1,  chapter  8,  part  2,  of  the  Ke vised  Statutes. 
Alimony  and  counsel  fee  were  allowed  the  wife  in  an  action 
to  annul  a  marriage,  and  when  the  action  was  brought  by 
the  husband  while  those  portions  of  the  Eevised  Statutes 
were  in  force.    In  North  agt.  North  (1  Barb.  Ch.^  241),  the 
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chancellor  said :  "  The  provisions  of  the  Eevised  Statutes  are 
the  subject  of  allowance  to  tlie  wife  to  enable  her  to  carry 
on  the  suit  is  confined  to  suits  brought  for  a  divorce  or  sepa- 
ration, and  does  not,  in  tenns  extend  to  the  allowance  of  ad 
interim  alimony  even  in  those  cases.  But  the  allowance 
does  not  depend  wholly  upon  the  statute,  but  upon  the  prac- 
tice of  the  court  as  it  existed  pricr  to  the  enactment  of  the 
Eevised  Statutes."  This  case  was  cited  with  approval  by  the 
court  of  appeals  in  Griffin  agt.  Same  (47  If.  J^.,  137),  and 
Brinkley  agt.  Sams  (60  N.  T.y  190).  In  the  last  case  the 
principle  upon  which  alimony  and  counsel  fee  were  allowed 
was  stated  as  follows :  "  When  an  actual  marital  relation  has 
been  admitted  or  shown,  and  its  existence  in  law  is  sought 
to  be  avoided  by  some  facts  set  up  by  the  husband,  and  it 
devolves  upon  him  to  show  that  fact,  alimony  will  be  granted 
until  that  fact  is  shown." 

Alimony  of  five  dollars  per  week  and  a  counsel  fee  of 
twenty-five  dollars  is  awarded. 


SUPKEME  COUET. 
Louis  Smabbegk  agt.  Geobge  H.  Sisson  and  John  J.  Safely. 

Attachment — In  what  actions  a  warrant  of,  may  be  granted — What  miut  be 
shown  to  procure  the  warrant — Code  of  Civil  Procedure,  sections  685-636  — 
When  attachment  should  be  set  aside  because  of  insufficiency  of  the  affidavit 
upon  which  it  was  granted. 

Upon  the  application  of  the  plaintiff,  an  attachment  was  issued  a^inst 
the  defendants  upon  an  affidavit  which  stated  that  '*  the  defendants  are 
justly  and  truly  indebted  unto  this  plaintiff  in  the  sum  of  $20,000  law- 
ful money  of  the  United  States,  over  and  above  all  counter-claims 
known  to  this  plaintiff,  for  damages,  for  the  breach  of  a  contract, 
express  or  implied,  other  than  a  contract  to  marry,  founded  upon  the 
following  facts,  to  wit:  For  work,  labor  and  services  done  and  per- 
formed, and  caused  to  be  done  and  performed,  by  the  plaintiff  to  and 
for  said  defendants,  and  at  the  special  instance  and  request  of  the 
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defendants,  in  consideration  that  the  defendants  had  agreed  and  under- 
taken to  pay  to  plaintiff  therefor  whatever  said  work,  labor  and  services 
were  reasonably  worth,  and  which  work,  labor  and  services  consisted 
in  the  examination,  location  and  reporting  on  mines  and  mining  prop- 
erty located  in  Arizona,  and  in  which  the  defendants  claim  to  have  an 
interest,  and  in  obtaining  for  the  defendants  lands,  vesting  in  them  a 
lawful  title  and  interest  in  certain  mines  and  mining  property  in  Ari- 
zona, ana  in  work  for  them  in  his  (plaintiff)  profession  as  a  mining  engi- 
neer; that  said  work,  labor  and  services  were  reasonably  worth  the  sum  of 
$20,000;  that  no  part  thereof  has  been  paid,  but  that  the  sum  of  $20,000 
is  justly  due  and  owing  from  the  defendants  to  the  plaintiff  over  and 
above  all  counter- claims  known  to  him.  Said  work,  labor  and  services 
were  performed  (luring  a  period  from  September  1,  1882,  in  Arizona, 
to  the  time  of  the  commencement  of  .this  action."  The  aflidavit  then 
sets  out  the  defendant  Sisson  resides  in  California  and  the  defendant 
Safely  in  Indiana. 
Msld,  that  the  affidavit  fails  to  show  that  there  has  been  a  breach  of  the 
alleged  contract  between  the  plaintiff  and  the  defendants,  and  the 
attachment  should  be  vacated.- 

At  ChamberSy  December j  1883. 

Montis  Goodhart^  attorney  for  plaintiff. 

Stem  (&  JfyerSy  attorneys  for  defendants,  for  the  purpose 
of  this  motion  only. 

Lawrence,  J.  —  The  Code  of  Civil  Procedure  authorizes 
the  granting  of  a  warrant  of  attachment  against  the  property 
of  a  defendant  where  the  action  is  for  breach  of  a  contract, 
express  or  implied,  other  than  a  contract  to  marry,  and  the 
facts  required  by  section  636  of  the  Code  are  shown  to  the 
satisfaction  of  the  judge  granting  the  same  by  affidavit  (Code, 
sees.  635,  636).  It  is  objected  in  this  case  that  the  warrant 
was  improperly  issued,  because  no  breach  of  contract  is  shown 
by  the  affidavit  on  which  the  warrant  was  granted.  That  affi- 
davit states  that  "the  defendants  above  named  are  justly  and 
truly  indebted  unto  this  plaintiff  in  the  sum  of  $20,000  lawful 
money  of  the  United  States,  over  and  above  all  counter-claims 
known  to  this  plaintiff,  for  damages,  for  the  breach  of  a  con- 
tract, express  or  implied,  other  than  a  contract  to  marry,  founded 
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upon  the  following  facts,  to  wit :  For  work,  labor  and  sei-v- 
ices  done  and  performed,  and  caused  to  be  done  and  performed 
by  the  plaintiff  to  and  for  said  defendants,  and  at  the  special 
instance  and  request  of  the  defendants,  in  consideration  that 
the  defendants  had  agreed  and  undertaken  to  pay  to  plaintiff 
therefor  whatever  said  work,  labor  and  services  were  reason- 
ably worth,  and  which  work,  labor  and  services  consisted  in 
the  examination,  location  and  reporting  on  mines  and  mining 
property,  located  in  Arizona,  and  in  which  the  defendants 
claim  to  have  an  interest,  and  in  obtaining  for  the  defendants 
lands,  vesting  in  them  a  lawful  title  and  interest  in  certain 
mines  and  mining  property  in  Arizona,  and  in  work  for  them 
in  his  (plaintiff^s)  profession  as  a  mining  engineer ;  that  said 
work,  labor  and  services  were  reasonably  worth  the  sum  of 
$20,000 ;  that  no  part  thereof  has  been  paid,  but  that  said 
sum  of  $20,000  is  justly  due  and  owing  from  the  defendants 
to  the  plaintiff  over  and  above  all  counter-claims  known  to 
him.  Said  work^  labor  and  sertdces  were  performed  during 
a  period  from  September  1,  1882,  in  Arizona^  to  the  tims 
of  the  comm^ancement  of  this  actionJ*^  The  affidavit  sets  out 
that  the  defendant  Sisson  resides  in  the  state  of  California, 
and  the  defendant  Safely  in  Indiana.  On  the  plaintiff's  affi- 
davit there  is  no  fact  stated  showing  that  there  has  been  a 
breach  of  the  alleged  contract  between  the  plaintiff  and  the 
defendants.  The  defendants,  according  to  the  plaintiff,  were  to 
pay  him  for  his  services  such  sum  as  the  same  were  reasonably 
worth,  and  while  it  is  alleged  by  him  that  the  same  were  reason- 
ably worth  the  sum  of  $20,000,  that  such  sum  has  not  been 
paid,  and  that  it  is  due  to  the  plaintiff  over  and  above  all  counter- 
claims, it  also  appears  from  the  affidavit  that  the  work,  labor 
and  services  were  performed  during  a  period  from  September 
1,  1882,  to  the  time  of  the  camm^ncem^ent  of  this  action. 
This  does  not  seem  to  me  to  show  that  there  was  a  breach  of 
their  contract  on  the  part  of  the  defendants.  No  demaud  is 
alleged  to  have  been  made  upon  the  defendants,  nor  any 
refusal  to  pay  after  such  demand.    No  fact  is  stated  from 
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which  the  court  can  see  that  th^re  has  been  a  breach  of  the 
contract;.  The  affidavit  literally  read  means,  that  the  suit 
was  commenced  simnltaneously  with  the  performance  of  the 
work,  etc.  The  only  evidence  of  the  alleged  breach  is  the 
plaintiflTs  own  assertion  of  it.  Besides,  the  defendants,  where 
no  time  is  specified  as  to  the  performance  of  a  contract,  are 
entitled  to  a  reasonable  time  within  which  to  perform.  If 
the  affidavit  of  the  plaintifE  is  tme,  tliere  was  not  an  instant 
of  time  between  the  completion  of  the  work  and  the  con^ 
mencement  of  the  action.  It  has  often  been  held  that  a  mere 
recital  of  facts  without  a  statement  of  their  existence  will  not 
be  sufficient  in  an  affidavit  on  which  a  warrant  of  attachment 
is  applied  for  (See  Manton  agt  Pocle^  4  Eun^  638 ;  Pofne- 
roy  agt.  RickettSy  27  Hun^  245 ;  Sndth  agt.  Davis,  29  Euny 
306).  In  the  last  case,  justice  Dakibls,  in  delivering  the 
opinion  of  the  court,  uses  this  language  in  speaking  of  the 
requisites  of  an  affidavit  upon  which  the  issuing  of  an  attach- 
ment is  sought :  *^A  plain  case  must  be  made  out,  and  where 
it  is  not,  then  it  necessai-ily  foUows  that  the  attachment  must 
be  set  aside.  This  rule  imposes  no  hardship  upon  the  appli- 
cant for  an  attachment,  for  he  is  allowed  to  make  out  his  case 
upon  his  own  unsupported  oath,  and  where  the  facts  are  such 
as  will  warrant  him  in  making  the  statements  required  for 
this  purpose,  he  should  be  obliged  carefully  and  intelligently 
to  embody  them  in  the  affidavit.'*  Tested  by  these  princi- 
ples, the  affidavit  of  the  plaintifi  appears  to  be  insufficient, 
and  I  am,  therefore,  of  the  opinion  that  the  motion  to  vacate 
the  attachment  should  be  granted.  On  the  affidavits  read 
upon  the  motion,  I  think  that  the  weight  of  evidence  is  to 
the  effect  that  Safely  is  a  resident  of  this  state,  but  the  result 
at  which  I  have  arrived  on  the  other  branch  of  the  motion 
renders  it  unnecessary  to  definitely  decide  that  question. 
Motion  granted,  with  costs. 
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SUPREME  COURT. 
Edward  Reilly  agt  Gbobgb  H.  Sisson. 

Attachment — When  it  shcntid  be  vtieated  heeavM  of  the  insufficiency  of  ihe 

affidamt  upon  which  it  tocu  granted. 

Upon  the  application  of  the  plaintiff  an  attachment  was  issued  against  tho 
property  of  the  defendant  upon  an  affidavit  made  by  the  plaintiff,  in 
which  it  was  alleged  that  defendant  was  indebted  to  him  in  the  sum 
of  $6,000,  over  and  above  all  counter-claims,  for  damages  for  a  breach  of 
a  contract,  express  or  implied,  and  that  such  indebtedness  arises  upon 
the  following  facts:  That  at  sundry  times  since  April  1, 1883,  up  to  and 
including  this  date,  November  5,  1888  (upon  which  day  the  attachment 
was  granted),  the  plaintiff,  at  the  special  instance  and  request  of  the 
defendant,  loaned  and  advanced  to  him  sums  of  money,  amounting  in 
all  to  the  sum  of  $0,000,  which  he  promised  and  agreed  to  repay,  but 
no  part  of  which  has  been  repaid : 

Held,  that  the  affidavit  was  insufficient;  that  if  the  affidavit  is  true  a  por- 
tion of  the  loan  was  made  the  day  the  attachment  was  issued,  and 
therefore  no  proof  of  contract  was  shown  and  the  attachment  should 
be  vacated. 

At  CkamherSy  December^  1883. 

Motion  to  vacate  an  attachment  against  tne  property  of  the 
defendant  as  a  non-resident  debtor. 

The  plaintiff  in  his  affidavit  on  which  the  attachment  was 
granted  alleges  that  the  defendant  was  indebted  to  him  in  the 
just  and  full  sum  of  $6,000,  over  and  above  all  counter-claims, 
for  damages  for  a  breach  of  a  contract,  express  or  implied, 
other  than  a  contract  to  marry,  and  that  such  indebtedness 
arises  upon  the  facts  stated  ;  and  the  facts  are  these :  1? hat  at 
sundry  times  since  April  1,  1883,  up  to  and  including  this 
date,  namely,  the  5th  day  of  November,  1883,  upon  which 
day  the  attachment  was  granted,  the  plaintiff,  at  the  special 
instance  and  request  of  the  defendant,  loaned  and  advanced  to 
him  sums  of  money,  amounting  in  all  to  the  sum  of  $6,000^ 
which  he  promised  and  agreed  to  repay,  but  no  part  of  which 
has  been  repaid. 
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Morris  Ooodhart^  for  plaintiff. 

Stem  dk  MyerSy  for  defendant,  for  the  purpose  of  this 
motion  only. 

Lawrengb,  J.  —  The  affidavit  on  which  this  attachment 
was  issued  seems  to  me  to  be  subject  to  the  criticism  which  was 
made  by  the  general  term  of  this  department  upon  the  affida- 
vit in  Smith  agt.  Dams  (29  Hun^  806) ;  see,  also,  Pomeroy 
agt.  Ricketts  (28  Eunj  808).  Again,  if  the  affidavit  is  true  a 
portion  of  the  loan  was  made  on  the  day  the  attachment  was 
issued.  Therefore  I  do  not  think  that  a  breach  of  the  alleged 
contract  was  shown  {See  my  opinion  in  Smadheck  agt.  Sisson^ 
ante,  220.)  See,  also,  generally  as  to  the  particularity  required 
in  stating  the  plaintifiPs  claim  on  an  application  for  an 
attachment,  Skiff  agt.  Stewart  (89  Bow.  Pr.^  386) ;  Buppert 
agt.  Eaiig  (87  N.  T.,  141). 

The  motion  to  vacate  the  attachment  will  be  granted,  with 
ten  dollars  costs. 
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Lewis   Smadbeck,  appellant,  agt.  George  H.  Sissoir  and 

John  J.  Safely,  respondent. 

Attaehment  againtt  a  rum^rmdeni — Buffideney  of  affidavit — When  adian 
prematurdif  commenced — Proof  cf  notifleation  that  tervieei  toere  completed, 
and  of  demand  and  refiual  to  pay,  necessary. 

In  an  a£9dayit  for  an  attachment  in  a  suit  to  recover  for  work,  labor  and 
seryices,  upon  the  ground  of  the  non-residence  of  defendant,  it  appeared 
that  on  the  very  day  the  services  were  completed  the  action  was  begun. 

EdA,  that  the  action  was  prematurely  commenced  as  the  defendants  were 
entitled  to  the  whole  of  the  day  in  which  the  services  were  completed 
to  pay  for  their  performance.  There  should  also  have  been  proof  of 
notification  to  defendant  that  the  services  were  completed,  and  of 
demand  made  and  refusal  to  pay  (Affirming  8.  0,,  ante,  220.) 

First  Depwrtmeni,  General  Term^  JawMry^  1884. 

Before  Bbadt  am2  Daniels^  JJ^ 
Vou  LXVI.        %9 
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Appeal  from  order  vacating  attachment  against  die  prop- 
erty of  non-resident  debtors. 

jP.  J.  Joachiryiaenj  for  appellant. 

Stern  <Sh  Myers^  for  respondents. 

Bbadt,  J.  —  The  learned  judge  in  the  court  below  vacated 
the  attachment  granted  in  this  case  upon  the  ground  that  a 
cause  of  action  was  not  clearly  made  out  by  the  affidavit  on 
which  the  attachment  was  predicated.  The  statement  in  the 
affidavit  of  the  plaintiff  is,  that  the  defendants  were  indebted 
to  him  in  a  sum  of  money  mentioned,  over  and  above  all 
•counter-claims,  and  upon  facts  which  he  recited,  namely,  for 
work,  labor  and  services  done  and  performed,  and  caused  to  be 
done  and  performed,  by  and  for  the  defendants,  at  their 
special  instance  and  request,  in  consideration  that  they  under- 
.took  to  pay  what  the  services  were  reasonably  worth,  and 
then  stated  of  what  the  services  consisted.  He  further 
alleged  that  the  work  and  services  thus  indicated  were  reaiM>n- 
ably  worth  the  sum  of  $20,000 ;  that  no  part  of  it  had  been 
paid,  and  that  the  sum  which  they  were  reasonably  worth 
was  still  due  and  owing  from  the  defendants  to  the  plaintiff, 
over  and  above  all  counter-claims.  Then  follows  a  statement 
that  the  said  work,  labor  and  services  were  performed  during 
a  period  from  September  1,  1882,  to  the  time  of  the  com- 
mencement of  this  action  ;  so  that  the  action  was  commenced 
at  the  time  the  services  were  complete. 

It  would  appear  irom  this  statement  that  on  the  very  day 
that  the  services  were  completed  and  all  the  obligations  on 
the  part  of  the  plaintiff  performed,  the  action  was  com- 
menced. There  is  no  statement  of  any  notification  to  the 
defendants  that  the  services  were  completed ;  no  evidence  of 
any  demand  having  been  made ;  no  proof  of  any  refusal  to 
pay,  and  no  statement  of  any  fact  from  which  the  court  could 
draw  the  inference  that  in  this  regard  the  right  of  action  was 
'Complete  on  the  day  when  the  action  was  commenced.    This 
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element  of  the  case  wae  one  of  great  importance  in  the  con- 
Bideration  of  the  propriety  of  granting  the  attachment.  It  is 
discussed  in  an  elaborate  opinion  bj  the  jnstice  in  the  court 
below,  who  arrived  at  the  conclusion  that  there  was  no  evi- 
dence of  any  breach  of  the  contract,  that  there  was  no 
demand,  and  that  there  was  no  refusal  to  pay ;  therefore,  that 
there  was  no  fact  stated  from  which  the  court  could  say  there 
was  a  breach  of  the  contract ;  that  the  affidavit  literally  read 
meant  that  the  suit  was  commenced  simultaneously  with 
the  performance  of  the  work,  and  that  the  only  evidence  of 
the  breach  was  the  plaintifiPs  own  assertion.  And  the  judge 
further  lemarked  that  if  the  affidavit  of  the  plaintiff  was  true, 
there  was  not  an  instant  of  time  between  the  completion  of 
the  work  and  the  commencement  of  the  action. 

The  case  of  Kiefer  agt.  We})%Ur  (6  Hun^  526)  is  not  in 
conflict  with  these  views,  because  the  allegation  in  that  case 
was  that  the  defendants  were  indebted  to  the  plaintiffs  in  a 
sum  named,  for  goods  sold  and  delivered  for  which  they  had 
promised  to  pay  but  failed  to  do. 

We  think  the  disposition  of  the  application  was  a  proper 
one,  and  that  the  attachment  should  have  been  vacated  as 
it  was. 

The  order  appealed  from  is  therefore  affirmed,  with'  ten 
dollars  costs  and  the  disbursements  of  the  appeal. 

Daniels,  J.  —  The  defendants  were  entitled  to  the  whole 
of  the  day  in  which  the  services  were  completed  to  pay  for 
their  performance.  The  action  was,  therefore,  prematurely 
commenced,  and  the  attachment  was  properly  set  aside. 
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in  the  case  of  Smith  agt  Davis  {8upra)y  the  court  said : 
^^  To  entitle  the  party  to  make  such  a  seizure  under  an  attach- 
ment before  his  right  to  appropriate  the  defendant's  property 
has  been  established  by  evidence,  reasonable  and  satisfactory 
proof  is  required.  A  plain  case  must  be  made  out,  and  where 
it  is  not,  then  it  necessarily  follows  that  the  attachment  must 
be  set  aside."  And  the  learned  judge  in  the  court  below  said 
that  if  the  affidavit  was  true  upon  which  the  attachment  was 
granted,  a  portion  of  the  loan  was  made  on  the  day  the  attach- 
ment was  issued.  He  might  have  added  that  not  only  was 
the  loan  made  upon  that  day,  but  the  money  advanced, 
because,  as  we  have  seen,  the  language  of  the  affidavit  is  that 
at  sundry  times  from  the  1st  of  April,  1883,  up  to  and  includ- 
ing the  fifth  of  I^ovember,  which  was  the  date  of  the  affi- 
davit, the  plaintiff  loaned  and  advanced  to  the  defendant 
cash.  And  the  learned  justice  also  said:  ^^ Therefore  I  do 
not  think  that  a  breach  of  the  alleged  contract  was  shown." 

The  case  of  Kiefer  agt.  Webater  (6  fltm,  526)  seems  to  be, 
but  is  not,  in  conflict  with  these  views,  because  the  allegation 
in  that  case  was  that  the  defendants  were  indebted  to  the 
plaintiffs  in  a  sum  named  for  goods  sold  and  delivered,  for 
which  they  had  promised  to  pay  but  failed  to  do  so.  The 
time  of  the,  delivery  is  not  stated,  and  it  may  be  assumed  that 
the  promise  was  made  after  the  delivery  on  demand.  In 
reference  to  that  case  it  must  also  be  said  the  rule  adopted 
was  very  liberal  and  should  not  be  extended,  particularly 
since  the  subsequent  cases,  to  which  reference  has  been  made, 
have  weakened  its  authority.  It  must  be  confined  to  cases,  if  it 
be  held  yet  to  be  controlling,  of  a  precisely  similar  character. 

For  these  reasons  it  is  thought  that  the  judge  in  the  court 
below  was  right  in  the  disposition  he  made  of  the  application 
to  vacate  the  attachment ;  that  the  attachment  should  not  be 
held,  and  that,  on  the  contrary,  it  should  have  been  vacated, 
as  it  was. 

The  order  appealed  from  is  therefore  affirmed,  with  ten 
dollars  costs  and  the  disbursements  of  the  appeal. 
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SUPEEME  COUET. 

Ohablottb  L.  SoHBiT,  appellant,  agt.  F.  Lehning  et  cU., 

respondents. 

BarUUan  —  Action   for,    when    cannot    be    maintained — Code  cf    CivU 

Procedure,  eeetion  1588. 

An  action  for  partition  cannot,  under  section  1583  of  the  Code,  be  main- 
tained except  only  where  actual  partition  of  the  property  itself  can 
properly  be  made;  and  where  it  appears  thait  such  partition  could  not 
be  made  without  great  prejudice  to  the  owners,  the  court  has  no  Juris- 
diction except  to  give  Judgment  dismissing  the  complaint. 

Where  A.,  by  his  will,  gave  his  widow  the  income  of  his  real  and  i)ersonal 
estate  for  life,  provided  she  should  remain  his  widow,  with  remainder, 
upon  her  death  or  remarriage,  to  his  four  children  (one  of  whom  is  a 
minor),  in  equal  shares,  reserving  to  his  widow,  in  case  of  her  mar- 
riage, her  dower  in  his  estate;  and  in  an  action  by  one  of  the  devisees 
of  the  estate  in  remainder  for  partition  of  the  realty,  a  sale  was 
directed  as  the  only  mode  of  division. 

ZGs2t?,  that  a  purchaser  at  the  sale  should  not  be  compelled  to  take  title, 
the  case  being  one  where  partition  cannot  properly  be  made  —  this  not- 
witlistanding  the  consent  of  the  widow  that  the  property  be  sold  and 
the  value  of  her  particular  estate  be  ascertained  and  paid  to  her,  such 
value  not  being  ascertainable  under  any  rule  or  practice  of  the  court. 

The  parties  might,  however,  if  the  rights  of  an  infant  did  not  intervene, 
make  such  a  mutual  agreement  for  the  disposition  of  the  property  and 
the  division  of  the  proceeds  as  should  suit  their  interests^ 

I^irat  Department^  General  Term^  DeoembeVy  1883. 

Before  Davis,  P.J'.,  Bbady  and  Daniels,  JJ. 

Appeal  from  an  order  of  the  special  tenn  denying  motion 
to  compel  purchaser  to  take  title. 

Henry  Kropf  k(m\  O.  H.  Hoffmam,^  for  appellants. 

J.  H.  Van  Vechten  Olcott,  for  Lehning,  respondent. 

Wyati  <&  Tnmbley  for  purchaser. 


I 
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Davis,  £\  J. — Peter  J.  Lehning  died  in  1867  seized  of  the 
premises  sought  to  be  partitioned  by  this  action,  leaving  him 
surviving  Frederica  Lehning,  his  widow,  the  plaintiff;  his 
daughter  by  a  former  wife,  and  Julia  Yan  Cott,  William 
George  Lehning  and  Caroline  Louisa  Frederica  Lehning,  his 
childrtn  by  the  defendant,  Frederica  Lehning,  all  of  whom 
are  still  surviving  and  of  full  age,  excepting  Caroline  Louisa 
Frederica  Lehning,  who  is  an  infant. 

By  his  last  will  and  testament  he  gave,  devised  and 
bequeathed  to  his  widow  the  rents,  issues  and  profits  of  his 
estate,  as  well  real  as  personal,  during  her  natural  life,  pro- 
vided she  should  remain  his  widow.  By  the  third  clause  of 
his  will  he  gave,  devised  and  bequeathed  to  his  children,  upom 
the  death  or  remarriage  of  his  widow,  whichever  should  first 
occur,  all  the  rest,  residue  and  remainder  of  his  estate,  as  well 
real  as  personal,  to  be  divided  among  them  equally,  share  and 
share  alike ;  I'eserving,  however,  to  his  widow,  in  case  of  her 
marriage,  her  dower  in  his  estate.  By  other  provisions  he 
appointed  his  widow  guardian  of  the  person  and  estate  of  his 
children  during  minority,  and  nominated  her  sole  executrix 
of  his  will.     This  will  was  duly  admitted  to  probate. 

This  action  is  brought  by  Charlotte  L.  Scheu,  one  of  the 
devisees  of  the  estate  in  the  remainder  for  the  purpose, 
amongst  other  things,  of  having  a  partition  and  division  of 
the  premises  described  in  the  complaint,  according  to  the 
respective  rights  and  interests  of  the  parties,  or,  if  such  par* 
tition  could  not  be  made,  that  the  same  be  sold  under  the 
direction  of  the  court,  and  the  proceeds  divided  among  the 
parties  according  to  their  respective  rights  and  interests.  The 
defendants  appear  in  the  action,  the  infant  defendant  by  her 
guardian,  the  other  defendants  by  attorney.  On  a  reference 
to  ascertain  whether  actual  partition  could  be  made,  the 
referee  reported  for  good  reasons  that  the  property  was  not 
capable  of  equal  partition,  and  that  the  only  mode  of  division 
wds  by  a  sale.  The  widow  filed  in  due  form  a  consent  that 
the  property  be  sold,  and  an  agreement  to  accept  in  lieu  of 
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her  life  or  other  interest  in  the  premises  and  in  satisfaction 
thereof  a  sam  in  gross  out  of  the  proceeds  of  the  sale, 
according  to  her  rights,  to  be  ascertained  by  the  report  of  the 
referee  therein,  "such  sum  to  be  computed  according  to  the 
principles  applicable  to  life  annuities,  pursuant  to  the  Ports- 
month  or  Northampton  tables,  and  the  seventy-first  rule  of  this 
court." 

Upon  the  coming  in  of  the  referee's  report,  the  infant 
defendant  by  her  guardian  filed  exceptions  to  the  report,  sub- 
stantially insisting  that  upon  the  facts  that  no  sale  of  the  prem- 
ises could  lawfully  be  made.  The  court  overruled  the  exceptions 
and  gave  judgment  directing  a  sale  and  division  of  the  proceeds. 
The  premises  were  thereupon  sold  by  the  referee  appointed 
for  that  purpose,  and  at  the  sale  were  struck  off  to  the  respond- 
ent, John  Biehn,  who  paid  ten  per  cent  of  the  purchase 
money,  and  executed  the  ordinary  memorandum  of  sale.  At 
the  time  fixed  for  the  delivery  of  the  deed  he  appeared  by 
his  counsel,  and  refused  to  proceed,  on  the  ground  in  sub- 
stance that  a  good  title  could  not  be  made  under  the  judg- 
ment and  sale.  A  motion  was  then  made  at  special  term  to 
compel  the  purchaser  to  take  title,  which  motion  was  denied, 
and  the  plaintiff  and  the  widow  appealed  from  the  order  of 
denial. 

It  is  now  well  settled  that  a  purcliaser  at  a  judicial  sale  will 
not  be  compelled  by  the  court  to  take  title  unless  the  same  be 
free  from  reasonable  doubt  (Sohreyer  agt.  Schreyer^  86  N.  P"., 
580 ;  Jordan  agt.  PoiU(m,  77  iT.  T.,  518). 

This  action,  so  far  as  relates  to  the  partition  of  the  property, 
is  brought  under  section  1533  of  the  Code,  which  is  in  these 
"words : 

"  Where  two  or  more  persons  hold  as  joint  tenants,  or  as 
tenants  in  common,  a  vested  remainder  or  reversion,  any  one 
or  more  of  them  may  maintain  an  action  for  a  partition  of  the 
real  property  to  which  it  attaches,  according  to  their  respective 
shares  therein,  subject  to  the  interest  of  the  person  holding 
the  particular  estate  therein,  but  in  such  an  action  the  property 
Vol.  LXVI       80 
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cannot  be  sold,  and  if  it  appears  at  any  stage  thereof  that 
partition  cannot  be  made  without  great  prejndice  to  the 
owners,  the  complaint  must  be  dismissed.  Such  a  dismissal 
does  not  affect  the  right  of  any  party  to  briig  any  action  after 
the  determination  of  the  particular  estate." 

This  section  is  distinctly  applicable  to  and  controlling  the 
question  before  us.  Under  it  the  court  had  jurisdiction  to 
entertain  an  action  for  the  purpose,  if  that  were  practicable, 
of  making  an  actual  partition.  But  when  it  appeared,  as  it 
clearly  does  in  this  case,  that  such  partition  could  not  be 
made  without  great  prejudice  to  the  owners,  it  had  no  jurb- 
diction  except  to  pronounce  the  judgment  dismissing  the 
complaint,  so  far  as  it  related  to  that  relief.  Whatever  may 
have  been  the  law  prior  to  the  enactment  of  this  provision, 
relative  to  the  right  to  maintain  actions  of  partition  in  such 
cases,  the  Code,  by  the  section  cited,  has  taken  possession  of 
the  whole  subject-matter  and  subjected  it  to  the  conditions 
prescribed  by  the  section  itself.  So  that  we  think  an  action 
of  partition  cannot  be  maintained,  except  only  where  actual 
partition  of  the  property  itself  can  properly  be  made. 

It  is  supposed,  however,  that  the  consent  of  the  widow 
that  the  property  be  sold  and  the  value  of  her  particular 
estate  be  ascertained  and  paid  to  her,  enabled  the  court  to 
proceed  and  pronounce  the  judgment  of  sale.  In  the  first 
place,  it  may  be  suggested  that  that  course  of  proceeding  was 
not  applicable  to  the  case,  because  her  estate  was  one  the 
value  of  which  could  not  with  certainty  be  ascertained  under 
any  rule  or  practice  of  the  court.  The  estate  given  to  her 
was  for  her  life,  if  she  remained  the  widow  of  the  testator. 
Upon  remarriage  the  estate  under  the  devise  was  wholly  to 
terminate,  and  she  be  remanded  to  her  dower  interest  alone. 
The  value  of  such  an  estate  cannot  be  determined  by  the 
tables  mentioned  in  the  stipulation.  If  it  be  treated  as  an 
absolute  life  estate,  gross  injustice  may  be  done  by  paying 
over  to  her  the  value  of  such  an  estate  divested  of  the  condi- 
tion which  the  testator  imposed.    The  condition  was  a  lesal 
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one,  and  the  courts  are  bound  to  regard,  however  much  they 
may  disapprove  it.  Of  course,  if  the  rights  of  an  infant 
did  not  intervene,  and  the  parties  were  all  of  lawful  age, 
they  might  make  such  a  mutual  agreement  for  the  disposition 
of  the  property  and  the  division  of  the  proceeds  as  should 
suit  their  interests,  but  that  would  not  require  the  interven- 
tion of  an  action  of  partition,  nor  the  judgment  of  any  court. 
When,  however,  a  suit  is  brought  for  partition  in  a  case  of 
this  character,  especially  where  the  rights  of  an  infant  can  be 
affected,  the  court  is  bound  to  see  to  it  that  its  judgment  must 
not  exceed  the  powers  conferred  by  the  statute. 

In  this  case  the  purchaser  could  not  under  the  circum- 
stances receive  a  title  by  the  referee's  deed  free  from  reasona- 
ble question  or  doubt.  He  was  not  bound,  therefore,  to  pro- 
ceed and  complete  the  purchase. 

The  order  of  the  court  below  must  be  affirmed,  with  ten 
dollars  costs,  besides  disbursements. 

Bbai>7  and  Daniels,  JJ.,  concurred. 


CITY  COURT  OF  NEW  YORK. 
J.  Waltbb  Thompson  agt.  B&adhttbst  Sohikffelin. 

ApfpetA — AncT^iar  overruling  a  demurrer  to  a  ocnnplaint  as  flrivoUnu,  and 
granting  judgment,  with  the  primlege  to  defendant  1o  plead  anew,  it  not 
appealable -- Code  qf  Oiea  Procedure,  section  1021. 

Under  the  Code  of  Civil  Procedure,  as  under  the  former  Code,  a  decision 
of  the  court  overrulingor  sustaining  a  demurrer,  is  an  order  and  not 
an  interlocutory  Judgment,  from  which  no  appeal  lies. 

General  Term^  December j  1883. 

Before  Hyatt  and  Hall,  J  J. 

JS.  R.  Meadey  for  appellant. 

James  M.  JStmtj  for  respondent. 
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Hyatt,  «/.  —  Tim  is  an  appeal  from  an  order  made  at 
special  term,  overmling  a  demurrer  to  the  complaint  as 
frivolous,  and  granting  judgment,  with  the  privilege  to  the 
defendant  to  plead  anew,  which  by  this  appeal  he  declines 
to  accept.  An  appeal  does  not  lie  from  this  order.  The 
decision  was,  as  urged  by  the  appellant,  under  section  1021, 
Code  of  Civil  Procedure,  under  which  the  rule  was  settled  by 
the  court  of  appeals  in  the  case  of  Ths  CanAridge  VdUey 
National  Bank  agt.  Lynch  (76  If.  J".,  514),  wherein  the 
court  held  that  under  this  Code,  as  under  the  former  Code, 
the  decision  of  the  court  overruling  or  sustaining  a  demurrer 
was  an  order  and  not  an  interlocutory  judgment,  and  that 
this  Code  did  not  provide  for  any  appeal  therefrom;  the 
remedy  is,  therefore,  by  appeal  from  the  judgment,  final  or 
interlocutory,  entered  upon  the  demurrer.  The  unsuccessful 
party  may,  if  the  successful  party  neglects  to  enter  the  proper 
judgment,  enter  it  himself  in  order  to  appeai  therefrom 
{Wilson  agt.  Simpson^  84  If.  7*.,  674).  In  this  case  the 
defendant  not  only  declines  to  plead  anew,  but  also  either  to 
enter  the  judgment  as  directed,  or  permit  the  plaintijS  to  do 
so,  having  stayed  all  action  on  his  part  in  the  premises.  If 
the  order  is  not  appealable,  it  is  unnecessary  to  consider 
whether  or  not  the  demurrer  is  frivolous. 

The  appeal  must  be  dismissed,  with  costs. 

Hall,  J.,  concurs. 
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COURT  OF  APPEALS. 
Jacob  Bookman  and  SiMoir  Enra^  Jr.^  appellants,  agt. 

FsBDINAlim  KUBZICAI?. 

Iked — Miidescr^tion  in— Duty  cfwwri  m  to  interj)retaHonofdeicnpiiu>n — 
Pureheuer  conipeUed  (o  JkHfiU  Ms  eovUraet  in  accordance  toith  corrected 
deecription. 

'Where,  in  the  description  in  a  deed,  the  place  of  beginning  of  the  prem- 
ises conyeyed  were  stated  to  be  at  a  point  on  the  westerly  side  of  an 
ayenue,  a  certain  distance  from  the  "  south-easterly  comer "  of  the 
ayenue  and  a  street,  and  the  description  contains  evidence  that  the 
word  the  draftsman  intended  to  use  was  **  south-westerly  corner," 
the  court  should,  in  the  interpretation  of  this  description,  read  it  so 
as  to  transform  the  word  *' south-easterly "  into  the  word  "south- 
westerly," and  the  defendant  should  be  compelled  to  fulfill  his  contract 
to  purchase  the  premises  described  in  said  contract,  in  accordance  with 
the  corrected  description. 

Decided  December  14, 1883, 

James  M.  JFiek,  for  plaintiff  and  appellants. 

Ferdinand  K'wrzma/n^  for  defendant  and  respondent. 

BuGEB,  Ch,  e/l  —  In  March,  1871,  Nicholas  H.  Moore  and 
wife  and  Daniel  Murray,  conveyed  to  John  Flannelly  by 
warrantee  deed  certain  premises  situate  in  the  city  of  New 
York,  described  in  said  deed  as  follows  : 

'^  All  those  lots,  pieces  or  parcels  of  land,  with  the  build- 
ings thereon  erected,  situate,  lying  and  being  in  the  Twelfth 
ward  of  the  city  of  New  York,  bounded  and  described  as 
follows :  Beginning  at  a  point  on  the  westerly  side  of  Second 
avenue,  distant  fifty  feet  and  ten  inches  from  the  south-easterly 
corner  of  Second  avenue  and  One  Hundred  and  Eleventh 
street ;  thence  westerly  and  parallel  with  said  One  Hundred 
and  Eleventh  street  and  partly  through  a  party  wall,  eighty 
feet ;  thence  southerly  and  parallel  with  Second  avenue,  fifty 
feet ;    thence  easterly  and  parallel  with  said  One  Hundred 
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and  Eleventh  street,  eighty  feet  to  the  westerly  side  of  Second 
avenue ;  thence  northerly  and  along  said  Second  avenue  fifty 
feet,  to  the  place  of  beginning.'' 

The  same  deed  also  convey^  a  lot  of  land  on  the  southerly 
side  of  One  Hundred  and  Eleventh  street  in  the  rear  of  the 
above  described  premises. 

The  question  in  this  case  is  whether  the  court  may  and 
should,  in  the  interpretation  of  this  description,  read  it  so  as 
to  transform  the  word  "  south-easterly  "  into  the  word  "  south- 
westerly." '  It  appears  that  Flannelly's  grantors  had  title  to 
the  premises  on  the  west  side  of  Second  avenue,  which 
would  be  included  in  such  a  reformed  description.  It  also 
appeared  that  Flannelly  conveyed  the  premises  acquired  by 
him  under  said  deed  by  a  description  which  gave  as  its  start- 
ing place  ^^a  point  on  the  westerly  side  of  Second  avenue, 
fifty  feet  and  ten  inches  from  the  south-westerly  comer  of 
such  avenue  and  One  Hundred  and  Eleventh  street."  The 
word  south-westerly  was  also  used  in  the  description  contained 
in  all  of  the  deeds  conveying  said  premises  subsequent  and 
previous  to  said  deed  of  1871. 

In  1882,  the  plaintiffs  contracted  to  sell  and  convey  the 
same  premises  to  defendant,  describing  them  in  accordance 
with  the  corrected  description.  Under  said  contract  and  in 
performance  thereof  the  plaintiif S  tendered  to  the  defendant 
a  deed  of  premises  on  the  westerly  side  of  Second  avenue, 
which  corresponded  with  the  description  in  said  Flannelly^s 
deed,  except  in  the  use  of  the  word  "  south-westerly,"  in  place 
of  the  word  "south-easterly."  The  defendant  refused  to 
receive  said  deed  and  fulfill  his  contract  upon  the  ground  that 
the  title  of  said  plaintilfs  was  defective  on  account  of  the 
use  of  the  word  "  soutli-easterly  "  in  the  Flannelly  deed,  instead 
of  the  word  "  south-westerly." 

Upon  an  agreed  statement  of  facts  the  parties  submitted 
the  questions  to  the  court  whether  the  use  of  the  word  "  south- 
easterly "  in  the  Flannelly  deed  in  contradistinction  to  the 
word  "  south-westerly  "  used  in  all  other  conveyances  of  this 
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land,  coDBtitated  snch  a  defect  in  the  plaintiff'  title  as  justi- 
fied the  defendant  in  refusing  to  accept  the  title  offered  to 
him.  The  court  below  held  that  it  did,  and  ordered  judgment 
for  defendant. 

In  this  we  think  they  erred.    We  are  of  the  opinion  that 

by  the  intrinsic  evidence  of  the  deed  the  language  of  the 

description  used,  and  the  monuments,  courses  and  distances 

therein  referred  to,  it  indisputedly  appears  that  the  parties 

intended  to  use  the  word  "  south-westerly  "  therein,  instead  of 

the  word  actually  written.     The  use  of  a  rough  diagram, 

showing  the  intersection  of  the  two  streets  named  therein, 

crossing  each  other  at  right  angles,  and  running  respectively 

north  and  south  and  east  and  west,  demonstrates  that  the 

adoption  of  the  term  south-easterly  as  the  one  intended  would 

create  a  starting  point  for  the  boundary  line  of  the  property 

intended  to  be  conveyed  in  the  center  of  Second  avenue,  and 

would  locate  the  larger  part  of  the  granted  premises  in  the 

traveled  portion  of  such  public  highway.     The  same  result 

would  also  follow  if  the  description  should  be  read  as  meaning 

the  north-easterly  comer  of  the  said  streets.    The  adoption 

of  neither  of  the  first  two  points  stated  would  comply  with 

the  requirement  of  the  deed,  that  the  starting  point  should 

be  on  the  westerly  side  of  Second  avenue,  or  that  the  first 

line  should  run  parallel  with  One  Hundred  and  Eleventh 

street.    Neither  of  the  lines  run  from  these  points  would 

include  the  buildings  described  as  being  upon  the  premises, 

nor  run  upon  a  line  partly  through  a  party  wall,  or  finally 

terminate  upon  the  westerly  side   of   Second  avenue  by  a 

line  which  run  along  said  Second  avenue  to  the  place  of 

beginning. 

The  adoption  of  the  term  north-westerly  as  the  comer 
intended,  would  require  the  survey  to  mn  over  the  first  line 
twice  to  make  out  the  description,  and  leave  a  space  of  ten 
inches,  presumably  running  through  the  outer  wall  of  the 
building,  unconveyed  on  the  line  of  One  Hundred  and 
Eleventh  street,  thus  cutting  off  the  property  from  the  street, 
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and  would  also  directly  conflict  with  that  portion  of  the  deed 
which  locates  the  other  land  conveyed  in  rear  of  the  described 
premises  on  the  southerly  side  of  One  Hundred  and  Eleventh 
street. 

The  long  established  rules  with  reference  to  the  construc- 
tion of  the  descriptions  of  land  contained  in  conveyances 
require  courts  to  adopt  such  an  interpretation  thereof  as  shall 
give  effect  to  the  instrument  according  to  the  intention  of  the 
parties,  if  that  is  discoverable  from  legitimate  sources  of 
information  {Jackson  agt.  Clark^  7  Johns.^  217 ;  Buffalo^  N, 

Y.  and  Erie  R.  R.  Co.  agt.  8tigel&r,  61  N.  F.,  384).  In 
giving  effect  to  such  an  intention,  it  is  also  their  duty  to  reject 
false  or  mistaken  particulars,  provided  there  be  enough  of  the 
description  remaining  to  enable  the  land  intended  to  be  con- 
veyed to  be  located  {Hathaway  agt  PowerSy  6  HiU^  454 ; 

Wendell  agt.  People^  8  Wend.^  189 ;  Loomu  agt.  Jackson^  19 
Johns.^  452).  It  was  said  in  Rdbineon  agt  Kane  (70  N.  Y.^ 
154)  that  a  conveyance  is  to  be  construed  in  reference  to  its 
visible  locative  calls,  as  marked  or  appearing  upon  the  land, 
in  preference  to  quantity,  course  or  distance,  and  any  particu- 
lar may  be  rejected  if  inconsistent  with  other  parts  of  the 
description  and  su£Scient  remains  to  locate  the  land  intended 
to  be  conveyed.  The  rule  that  a  monument  controls  other 
portions  of  the  description  in  a  deed  is  not  inflexible,  when 
the  monument  is  repugnant  to  another  of  like  character,  or  a 
map  gives  other  results,  the  truth  is  to  be  ascertained  from  all 
of  the  facts  of  the  case  {Toumeend  agt.  Sayty  51  j^.  Y.j  656 ; 
Higginbotham  agt.  Stoddaa^dj  72  it^.,  94). 

In  the  light  of  these  rules  it  would  have  been  the  clear 
duty  of  any  party  who  attempted  to  locate  the  land  intended 
to  be  conveyed  by  this  description  upon  starting  a  survey 
from  the  south-easterly  comer  of  Second  avenue,  he  would  find, 
not  only  that  he  was  not  beginning  upon  the  westerly  side  of 
Second  avenue,  but  that  he  was  locating  the  property  conveyed 
in  the  public  highway.  Thus  would  be  presented  at  the  out- 
set an  insuperable  obstacle  to  such  a  location,  and  this  discovery 
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vonld  lead  to  the  inevitable  conclusion  that  the  phrase  nsed 
conld  not  have  been  intended  by  the  parties  if  there  was  any 
other  meaning  which  coald  be  extracted  from  the  instrument. 
A  further  examination  of  the  deed  would  disclose  that  the 
point  of  beginning  was  not  only  stated  to  be  the  westerly  side 
of  Second  avenue,  but  also  that  the  final  line  of  such  descrip- 
tion was  required  to  be  entirely  upon  the  westerly  line  of  such 
highway  and  the  southerly  side  of  One  Hundred  and  £leventh 
street,  and  terminate  at  the  point  of  beginning  on  the  westerly 
side  of  Second  avenue.  It  is  impossible  to  mistake  the  location 
of  the  starting  point  of  this  description,  which  is  thus  not 
only  twice  correctly  stated  in  the  deed,  but  is  also  found  to  be 
in  harmony  with  the  location  of  all  the  monuments  referred  to 
therein,  as  well  as  the  remainder  of  the  description.  That 
part  of  the  description  which  causes  the  place  of  beginning 
to  be  reached  by  a  line  along  the  westerly  side  of  Second 
avenue  from  the  south,  indicates  unmistakably  that  the  place 
of  beginning  was  fifty  feet  and  ten  inches  from  the  south- 
westerly comer  of  Second  avenue  and  One  Hundred  and 
Eleventh  street. 

It  is  thus  seen  that  the  description  contains  abundant 
evidence  as  to  the  words  which  the  draftsman  intended  to  use. 

The  requirement  that  the  land  conveyed  should  be  located 
on  the  westerly  side  of  Second  avenue  and  to  the  south  of  One 
Hundred  and  Eleventh  street,  that  the  first  line  should  run 
parallel  with  One  Hundred  and  Eleventh  street  and  partly 
through  a  party  wall,  that  the  third  line  should  run  to  the 
westerly  line  of  Second  avenue,  and  that  the  final  line  should 
Tim  northerly,  along  said  Second  avenue  to  the  place  of  begin- 
jaing,  furnishes  irrefutable  evidence  of  the  place  intended  for 
a  starting  point,  and  also  of  the  intention  of  the  parties  as  to 
the  location  of  the  land  supposed  by  them  to  be  conveyed  by 
the  deed  in  question. 

We  are  not  unmindful  of  the  rule  which  excuses  the  vendee 
of  real  estate  under  a  contract  of  sale  from  accepting  a  title 
-whioh  is  of  doubtful  validity  or  questionable  legality,  but  wo 
You  LXVI        31 
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are  clearly  of  the  opinion  that  the  circnmstances  of  this  case 
remove  it  from  any  snch  category. 

The  judgment  of  the  general  term  (superior  court)  should 
be  reversed,  and  judgment  ordered  for  the  plaintiff,  with  costs 
of  both  courts. 

All  concur. 


SUPEEME  COURT. 

The  Peo1*le  of  the  State  of  New  York  on  the  Belation 
of  Philip  Hoffman  agt.  George  Bug,  Peter  L.  Osteb- 
HouDT  and  James  G.  Tubbt,  assessors  of  the  city  of  Eang- 
ston. 

Taxes  and  oMdwnenJU —  How  oeeupant  tf  r&U  and  p&nonal  property  ovmed 

by  a  non^reeident  should  be  aseeeeed. 

The  relator  P.  H.  was  assessed  upon  the  assessment-roU  of  the  city 
of  Kingston  for  the  year  1683,  for  real  estate  valued  thereon  at  $10,000 
and  personal  property  to  the  amount  of  $10,000.  The  owner  of  the 
property  (which  consisted  of  a  brewery,  and  the  real  and  personal  prop- 
erty connected  therewith)  was  J.  H.,  who  resided  in  the  city  of  New 
York,  and  the  relator  P.  H.  was  in  the  actual  possession  of  the  entire 
property,  real  and  per9onal,  and  conducted  and  carried  on  the  breweiy 
under  a  i)ower  of  attorney  from  the  owner.  Upon  certiorari  to  review 
the  assessment: 

Eeld,  that  the  assessment  of  the  real  estate  to  the  relator  was  lawful  and 
proper.  It  was  not  necessary  that  such  real  estate  should  be  assessed  to 
the  relator  '*  as  lands  of  a  non-resident." 

Held,  also,  that  the  assessment  of  the  personal  property  to  the  relator  was 
YaUd.  It  could  not  be  assessed  to  any  other  person,  and  it  was  not 
necessary  to  add  to  the  relator's  name  the  word  "  agent." 
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Westbeook,  J,  —  The  relator,  Philip  Hoffman,  is  aesessed 
upon  the  asBessment-roll  of  the  city  of  Kingston  for  the  year 
1883  for  real  estate  yalned  thereon  at  $40,000  and  personal 
property  to  the  amount  of  $10,000. 

The  property  for  which  the  relator  is  so  assessed  consists 
of  a  brewery,  and  the  real  and  personal  property  connected 
therewith,  and  of  which  he  is  in  the  actual  possession.  The 
owner  of  the  property  is  Jacob  Hoffman,  who  resides  in  the 
city  of  New  York,  and  the  relator  is,  as  has  just  been  stated, 
in  the  actual  possession  of  the  entire  property,  real  and  pe> 
sonal,  and  conducts  and  carries  on  the  brewery  under  a  power 
of  attorney  from  the  owner. 

TJpon  these  facts  it  is  claimed  in  behalf  of  the  relator. 
First.  That  chapter  152  of  the  Laws  of  1878  requires  the  real 
estate  to  be  assessed  to  him,  if  it  is  assessed  to  him  ^^  as  lands  of 
non-residents ;"  and  second.  That  the  personal  estate  should 
be  taxed  to  him  as  agent.  As  both  the  real  and  personal 
property  are  assessed  against  him,  without  showing  that  the 
former  is  owned  by  a  non-resident  of  the  county,  and  the 
latter  without  a  statement  that  he  is  the  agent  of  the  owner, 
it  is  urged  that  the  whole  assessment  is  void.  The  points  will 
be  examined  separately. 

First.  Is  the  assessment  upon  the  real  estate  in  the  propet 
form?  The  act  of  1878,  by  its  second  section,  which  is 
declared  to  be  amendatory  of  "section  two  of  title  two  of 
chapter  thirteen  of  part  one  of  the  Revised  Statutes,"  pro- 
vides that  "  lands  occupied  by  a  person  other  than  the  owner, 
may  be  assessed  to  the  occupant,  as  lands  of  non-residents,  or^ 
if  the  owner  resides  in  the  county  in  which  such  lands  are 
located,  to  such  owner."  The  claim  of  the  relator  is,  that  the 
statute,  as  it  now  reads,  provides  for  only  two  modes  of  assess- 
ing land  occupied  by  a  person  other  than  the  owner,  and  these 
are,  either  "  to  the  occupant  as  lands  of  non-residents,"  or  to 
the  owner,  if  he  resides  in  the  county.  To  maintain  this 
proposition  he  reads  the  statute  as  if  no  comma  followed  the 
'W'ord  "  occupant,"  thus  making  a  single  mode  of  assessment, 
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besides  the  one  to  the  owner,  which  is  to  "  the  occnpant  as 
lands  of  non-residents." 

The  statute^  prior  to  its  amendment,  read  thus:  "Land 
occupied  by  a  person  other  than  the  owner  may  be  assessed 
to  the  owner  or  occupant,  or  as  non-resident  lands  "  (1  Edm.^ 
361,  Mc.  2).  It  will  be  seen  that  provision  was  thereby  made 
for  an  assessment  in  either  one  of  three  ways,  to  wit,  to  the 
occupant,  to  the  owner,  or  as  non-resident  land.  The  change 
made  by  the  act  of  1878  is,  that  to  justify  the  assessment  to 
the  owner  he  must  reside  in  the  county.  This  is  evident 
from  the  punctuation.  The  statute  does  not  read,  ^'  to  the 
occupant  as  lands  of  non-residents,"  but  a  comma  occurs  after 
the  word  "occupant,"  and  it  should  be  read  according  to  its 
punctuation,  with  a  pause  after  that  word,  thus,  "  to  the  occu- 
pant, as  lands  of  non-residents,  or,  if  the  owner  resides  in  the 
county  in  which  such  lands  are  located,  to  tlie  owner."  This 
view  is  made  more  clear  by  recalling  the  fact  that  the  statutes 
of  this  state  provide  two  ways  for  taxing  real  estate,  to  wit, 
either  as  resident  or  non-resident  lands.  If  as  the  former,  then 
the  name  of  its  owner  or  occupant  to  whom  it  is  assessed 
must  appear  in  the  first  column  of  the  assessment-roll  (1 
Mm.,  363,  sec.  9 ;  ^  R.  S.  [^ih  «Z.],  990,  991,  sec.  9) ;  and  if 
as  the  latter,  then  the  assessment  is  upon  the  property  itself, 
and  not  upon  any  individual,  and  it  must  appear  on  the  roll 
"in  a  part  thereof  separate  from  the  other  assessments"  (1 
Mm.,  364,  sees.  11,  12;  2  5.  S.  \^ih  ed.],  sees.  11,  12).  As 
the  assessment  of  land  as  that  of  non-residents  is  distinct  and 
different  from  tlie  other,  and  must  be  placed  on  the  ajssess- 
ment-roU  "  in  a  part  thereof  separate  from  the  other  assess- 
ments," it  would  seem  to  be  impossible  to  tax  it  both  as  resi- 
dent and  non-resident  Upon  the  same  roll,  and  therefore  the 
construction  of  the  act  of  1880  claimed  by  the  relator  cannot 
be  adopted,  because  he  insists  that  the  two  should  be  com- 
bined to  make  a  valid  assessment.  It  must  therefore  be  held 
that  the  assessment  of  the  real  estate  to  the  relator  is  lawful 
and  proper. 
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Second.  Was  the  assessment  of  the  personal  property  to  the 
relator  valid  ?  The  statute  provides :  "  Every  person  shall  be 
assessed  in  the  town*  or  ward  where  he  resides  when  the 
assessment  is  made,  for  all  personal  estate  owned  by  him, 
indvding  all  personal  estate  in  his  possession  or  under  his 
control  as  agenty  trustee,  guardian,  executor  or  administrator ; 
and  in  no  ease  shall  property  so  held  under  eitlier  of  those 
trusts  be  assessed  against  any  other  person "  (1  Edm,^  362, 
sec.h\  2  R.  S.  [7th  «?.],  989,  sec.  5). 

It  would  seem  clear  from  this  provision  that  not  only  was 
the  assessment  upon  the  relator  for  the  personal  property  in 
liis  possession  as  agent  lawful,  but  also  that  it  could  not  be 
assessed  to  any  other  person.  The  counsel  for  the  relator 
insists,  however,  that  while  the  assessment  to  him  may  be 
legal,  it  should  have  been  ^^  With  the  addition  to  his  name  of 
his  representative  character."  If  the  section  '^f  the  statute 
upon  which  tliis  claim  is  based  (1  JEdm.^  363,  sei,.  10 ;  2  R.  S. 
[7th  ed.'],  991,  sec.  10)  be  referred  to,  his  error  will  appear. 
The  section  does  provide:  ^^When  a  person  is  assessed  as 
trttstee,  guardian^  executor  or  admitiistratoTy  he  shall  be 
assessed  as  such,  with  the  addition  to  his  name  of  his  repre- 
sentative character,"  but  such  section  does  not  cover  the 
case  of  an  agenty  and  such  the  relator  is,  and  he  is  neither  a 
**  trustee,  guardian,  executor  or  administrator." 

The  objection  to  the  assessment  upon  the  personal  property 
in  the  possession  of  the  relator  must  also  be  overruled,  and  as 
no  questions,  other  than  those  already  examined,  have  been 
made  upon  this  proceeding,  the  respondents  are  entitled  to  an 
order  confirming  the  assessment  and  dismissing  the  writ. 
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SUPREME  COURT. 

John  H.  Rikeb,  as  executor,  &c.,  agt.  Thb  Society  of  ths 

New  York  Hospital  and  otuere. 

WiU —  CkmstrucUon  of —  When  not  void  under  the  statute  agaimt  perpetuiUia. 

In  1882,  three  sisters,  Margaret,  Mary  and  Sarah,  were  the  owners  in  equal 
proportions  of  a  large  amount  of  real  and  personal  property  called  the 
Joint  Burr  estate.  Margaret  died  in  September,  1882,  leaving  a  will  by 
which  she  devised,  on  the  death  of  her  surviying  sister,  all  her  lands  to 
executors  until  the  sale  thereof  in  trust  at  such  times  as  they  might 
deem  for  the  benefit  of  the  estate.  She  gave  to  them  the  proceeds  of 
her  lands  and  personal  estate,  not  otherwise  specifically  given,  to  pay 
legacies  to  various  charities.  Mary,  who  died  in  1805,  gave  her  real  and 
personal  estate  to  her  executors  after  the  death  of  her  sister,  and  the 
rents,  issues  and  profits  of  the  estate  to  be  sold  by  them  were  to  be 
applied  to  the  payment  of  residuary  legacies  to  charities.  The  legacies 
referred  to  in  ^largaret's  will  are  made  payable  within  four  years  from 
the  death  of  the  survivor  of  the  sisters.  By  a  codicil  to  Mary's  will  the 
legacies  to  charities  are  directed  to  be  paid  within  two  years  from 
the  death  of  her  sister: 

S^t  that  these  wills  are  not  void  under  the  statute  against  perpetuities, 
there  being  not  in  either  of  them  any  suspension  of  the  absolute  power 
of  alienation  of  the  real  estate  for  more  than  two  lives  in  being  at  the 
creation  of  the  estate. 

Special  Term^  December^  1883. 

E.  Ritzmia  De  Chrove  and  John  E.  Parsons^  for  plaintiff. 

Franklin  <&  Clifford  A.  H.  Barttetty  for  next  of  kin. 

MiUeVy  Peckham  cfe  Dixon^  for  St.  Lnke's  Hospital. 

Vamum  cfe  Harrison^  for  Corporation  for  the  Relief  of 
"Widows  and  Children  of  the  Clergymen  of  the  Protestant 
Episcopal  Church  in  the  state  of  New  York. 

Tracy i  Obnstead  cfe  Tracy^  for  American  Bible  Society. 

T.  C.  Cronin,  for  Burr  &  Burton  Seminary. 
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C  D.  Adamsj  for  New  York  Juvenile  Asylum. 

WUliam  VenviUe,  for  Aflsociation  for  the  Belief  of  Eespectar 
ble  Aged  Indigent  Females  in  the  city  of  New  York, 

Gray  dk  Davenportt  for  Association  for  the  Benefit  of 
Colored  Orphans. 

Piatt  db  BotverSy  for  New  York  Institution  for  the  Blind. 

Zord,  Day  df  Zardj  for  Eye  and  Ear  Infirmary. 

De  Forest  <&  Weeksj  for  Orphan  Asylum  Society  in  the  city 
of  New  York. 

Charles  E.  WkUehead,  for  Children's  Aid  Society. 

Eugene  Smithy  for  Prison  Association. 

Frederick  Wm.  Joe(kdy  for  American  Tract  Society. 

Frederick  de  P.  Foster^  for  Society  for  Belief  of  Destitute 
Children  of  Seamen. 

De  Witty  Zockman  <b  De  Witty  for  defendant  Samuel  Biker, 
executor,  &c.,  and  others. 

Oyrus  Lawtony  for  defendants  Hewlett,  Treadwell  and 
Townsend,  as  executors,  &c. 

J.  Herrich  Henry ^  for  Protestant  Episcopal  Society  for  the 
Promotion  of  Evangelical  Knowledge. 

SvUivan  <b  OromweUy  for  Nursery  and  Child's  HospitaL 

Wilson  M.  PoweUy  for  Society  of  the  New  York  Hospital. 

John  Sherwoody  for  New  York  Dispensary. 

Edravmd  T.  Huerstelj  for  defendant  Daniel  T.  Eissam. 

Julian  T.  Davies  and  James  McNameey  for  Domestic  and 
Foreign  Missionary  Society  of  the  Protestant  Episcopal  Church 
in  the  United  States  of  America. 
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Hoppin  <fk  Talooty  for  Women's  Hospital. 

Stanley,  Clarke  cfe  Smithy  for  defendant  Sidney  Barr, 
administrator. 

Macombeb,  J.  —  This  is  an  action  for  the  construction  of 
the  last  wills  of  Margaret  Burr  and  Mary  Burr,  and  for  the 
distribution  of  the  estate  under  these  wills  respectively. 

The  controversy  arises  mainly  between  the  defendants,  who 
claim  to  be  next  of  kin  of  the  testatrices  and  of  their  sister, 
Sarah  Burr,  and  the  representative  of  such  next  of  kin  on 
the  one  hand,  and  the  defendants  the  several  charitable, 
religious  and  missionary  corporations  on  the  other  hand. 
The  individual  defendants,  bearing  the  same  degree  of  kin- 
ship to  Margaret  Burr  and  Mary  Burr  as  they  do  to  Sarah 
Burr,  are  not,  nevertheless,  in  any  legal  sense  the  next  of 
kin  of  either  Margaret  or  Mary,  for,  at  the  death  of  Margaret, 
her  only  next  of  kin  were  the  surviving  sisters  Mary  and 
Sarah,  and  at  the  death  of  Mary,  her  only  surviving  next  of 
kin  was  Sarah.  The  individual  defendants  are,  however,  the 
next  of  kin  of  Sarah  Burr,  and  consequently  are  interested 
in  having  her  estate  realize  as  much  as  may  be  from  the 
estates  of  her  deceased  sisters,  and  for  that  reason  ought  to 
be  heard  in  the  case  as  though  they  were  in  fact  the  next 
of  kin  of  the  persons  whose  wills  are  under  consideration. 

In  tlie  year  1862,  these  three  sisters  were  the  owners  in 
equal  proportions  of  considerable  real  and  personal  property, 
which  is  commonly  referred  to  as  the  joint  Burr  estate. 
Margaret  Burr  died  on  the  24th  day  of  September,  1862, 
leaving  a  last  will  and  testament  which  bears  date  August  11, 
1862.  Mary  Burr  died  on  July  8, 1865,  and  Sarah  Burr  died 
March  1,  1882. 

It  is  claimed  by  the  next  of  kin  of  Sarah  Burr  that  the 
wills  of  Margaret  and  Mary  Burr  are  void  under  the  statute 
against  perpetuities,  in  that  they  sus])end  the  power  of  alien- 
ation for  more  than  two  lives  in  being.  The  material  portions 
of  the  wills  which  provoke  this  opposition  to  their  validity 
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are  in  substance  these :  After  giving  to  her  two  sisters,  or 
the  survivor  of  them,  full  power  of  sale  of  all  real  estate,  to 
be  exercised  at  any  time,  Margaret  Burr  devised,  in  the 
second  clause  of  her  will,  on  the  death  of  the  surviving  sister, 
all  her  lands  to  her  executors.  "I  give  to  such  executors, 
after  the  death  of  my  said  sisters,  the  rents,  issues  and  profits 
of  said  lands,  until  the  sale  thereof,  in  trust  as  aforesaid, 
which  sale  may  be  at  public  auction  or  at  private  sale,  in  the 
discretion  of  the  executors,  at  such  times,  on  such  terms  and 
such  manner  as  they  shall  deem  to  be  for  the  best  benefit  of 
my  estate ;  and  I  give  to  them  the  proceeds  of  my  lands  and 
all  my  personal  estate,  not  otherwise  specifically  given,  in' 
order  to  the  payment  of  the  legacies  hereinafter  expressed." 

Mary  Burr,  by  the  third  article  of  her  will,  devised  unto 
her  executors  ^^  all  the  residue  and  remainder  of  such  real 
and  personal  estate,  after  the  death  of  my  said  sister,  and  the 
rents,  issues  and  profits  of  said  real  estate,  which  is  to  be  sold 
by  them  as  is  hereinafter  expressed,  and  the  proceeds  of 
which,  with  the  income  after  her  decease,  are  to  be  applied 
in  payment  of  the  particular  residuary  legacies  hereinafter 
given.  *  *  *  I  direct  the  sale  of  the  real  estate  to  be 
made  at  such  times  and  in  such  manner  as  my  executors  who 
may  act  shall  deem  expedient  for  the  purposes  of  payment  to 
the  legatees  as  hereinafter  expressed." 

The  legacies  referred  to  giving  to  charities  by  the  fifth 
clause  of  the  will  are  made  payable  within  four  years  from 
the  death  of  the  survivor  of  the  sisters.  By  the  codicil  to 
Mary  Burr's  will  the  legacies  to  charities  were  directed  to  be 
paid  within  two  years  from  the  death  of  her  sister  Sarah. 

I  do  not  find  in  either  of  these  wills  any  suspension  of  the 
absolute  power  of  alienation  of  the  real  estate  for  more  than 
two  lives  in  being  at  the  creation  of  the  estate.  Without 
specially  adverting  to  the  numerous  cases  upon  the  general 
subject,  I  deem  it  necessary  to  refer  only  to  the  case  of  Robert 
agt.  Comi/ng  (89  N.  Z.,  325).  At  page  235  the  court  says : 
"  The  rule  declared  in  this  section  (1  li.  JS.y  723,  sec.  14)  con- 
VoL.  LXVI        32 
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stitntes  under  oar  statutea  the  sole  bafiis  of  an  unlawful 
perpetuity.  *  *  *  But  the  mere  creation  of  a  trust  does 
not,  ipso  facto,  suspend  the  power  of  alienation.  It  is  only 
suspended  by  such  a  trust,  where  the  trust  term  is  created 
either  expressly  or  by  implication,  during  the  existence  of 
which  a  sale  by  the  trustee  would  be  in  contravention  of  the 
trost.  Where  the  tmstee  is  empowered  to  sell  the  land  with- 
out restriction  as  to  time  the  power  of  alienation  is  not 
suspended,  although  the  alienation  in  fact  may  be  postponed 
by  the  non-action  of  the  trustee  or  in  consequence  of  a  discre- 
tion reposed  in  him  by  the  creator  of  the  trust.  The  statute 
of  perpetuities  is  pointed  only  to  the  suspension  of  the  power 
of  alienation  and  not  at  all  to  the  time  of  its  actual  exercise: 
and  when  a  trust  for  sale  and  distribution  is  made  without 
restriction  as  to  time,  and  the  trustees  are  empowered  to 
receive  the  rents  and  profits  pending  the  sale  for  the  benefit 
of  beneficiaries,  the  fact  that  the  interest  of  the  beneficiaries 
is  alienable  by  statute  during  the  existence  of  the  trust  does 
not  suspend  the  power  of  alienation,  for  the  reason  that  the 
trustees  are  persons  in  being  who  can  at  any  time  convey  an 
absolute  fee  in  possession."  The  discretion  vested  in  the 
executors  to  delay  the  sale  of  the  real  estate,  not  exceeding 
three  years,  was  there  held  not  to  create  a  trust  term  for  any 
period  of  time,  and  involved  no  suspension  of  the  power  of 
alienation. 

Under  this  decision  there  was  not  in  the  case  of  either  of 
these  wills  a  moment  of  time  when  the  executors  did  not  liave 
it  in  their  power,  acting  in  accordance  with  the  provisions  of 
the  will,  to  sell  and  dispose  of  the  real  estate  and  convey  a 
perfect  title  thereto.  The  mere  fact  that  they  did  not  sell  is 
of  no  significance  in  my  judgment.  Furthermore,  there  was 
an  equitable  conversion  of  the  real  estate  into  personalty 
immediately  upon  the  death  of  the  survivor  of  Margaret's 
sisters,  and  in  their  hands  the  profits  of  the  real  estate  received 
by  the  executors  would  go  with  and  be  deemed  a  part  of  the 
converted  fund.    As  is  held  in  I^ent  agt.  Howard  (89  it^.  Zl, 
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169) :  ^^  If,  however,  the  power  of  sale  operates  as  an  immedi 
ate  conversion  of  the  land  into  pereonaltj,  accompanied  with 
a  gift  of  the  proceeds,  then,  iu  equity,  the  intermediate  rents 
and  profits  go  with  and  are  deemed  to  be  a  part  of  the  con- 
verted fnnd,  and  the  heir  may  be  compelled  to  account 
therefor  to  the  executor  and  the  latter  to  the  beneficiary  f<^ 
00  much  thereof  as  is  received  by  him  as  well  as  for  the  pro* 
ceeds  of  the  sale." 

In  my  judgment  the  legacies  to  charities  in  these  wills  are 
not  invalid  by  reason  of  the  directions  there  given  that  they 
should  be  paid  within  four  years  in  one  will,  or  within  two 
years  in  the  other,  from  the  death  of  the  survivor  of  the  sisters 
respectively.  As  was  held  in  Oilman  agt.  ReddmgUm  (24 
N,  y.,  18)  a  vested  legacy  payable  in  three  years,  or  at  other 
periods  depending  on  a  life  or  two  lives  in  being,  is  legal. 
The  words  prescribing  the  time  within  which  the  legacies 
should  be  paid  are  not,  in  their  nature,  in  the  way  of  any 
enlargement  of  the  time,  but  are  used  by  way  of  restriction. 
The  title  of  the  legatee  to  the  legacy  immediately  attached 
upon  the  death  of  the  testatrix  (Momoe  agt.  Manioe^  43 
N.  Y.,  882). 

I  come  now  to  the  question  of  the  validity  of  the  several 
bequests  to  the  charitable  and  religious  corporations,  arising 
upon  the  special  provisions  of  their  charters.  Among  all 
of  the  defendant  corporations  I  do  not  find  but  two  which 
fall  within  the  restrictions  made  by  chapter  319  of  the  Laws 
of  1848,  by  which  a  bequest  to  a  benevolent,  charitable, 
scientific  or  missionary  society,  shall  not  be  valid  in  any  wiU 
which  shall  not  have  been  made  at  least  two  months  before 
the  death  of  the  testator.  Margaret  Burr  died  within  the 
two  months  after  the  execution  of  her  will,  and  it  follows, 
therefore,  that  any  bequest  to  any  religious  or  charitable 
societies,  which  come  within  the  inhibition  of  this  statute  are 
invalid  and  fall  into  the  residuum  of  the  estate.  These  are 
the  Children's  Aid  Society  and  St.  Luke's  Hospital,  which 
were  organized  imder  that  act.    The  bequests  to  them,  how- 
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evrer,  in  Mary  Burr's  will,  are  not  open  to  this  objection. 
None  of  the^charitable  and  religious  corpomtions  are  prohib- 
ited from  taking  any  portion  of  the  legacies  given  to  them, 
by  reason  of  any  other  part  of  said  act,  or  under  chapter  360 
of  the  Laws  of  1860,  which  prevents  the  testator,  leaving 
parents,  husband,  wife  or  child,  from  giving  beyond  a  certain 
amount  of  his  or  her  property  to  such  institutions ;  for  neither 
of  the  testatrices  left  her  surviving  a  father,  or  mother,  a 
husband,  or  child. 

No  question  arises  in  regard  to  the  existence  of  the  corpo- 
ration known  as  the  Episcopal  Society  for  the  Promotion  of 
Evangelical  Knowledge,  except  the  proof  as  to  its  organiza- 
tion,  which  was  disposed  of  at  the  trial.  But  it  is  claimed 
that  the  legacies  to  the  Domestic  and  Foreign  Missionary 
Society  of  the  Protestant  Episcopal  ^Church  in  the  United 
States  of  America  are  void  because  of  misnomer.  It  is  shown 
by  the  evidence  that  the  Missionary  Society  of  the  Protestant 
Episcopal  Church  for  Foreign  Missions,  The  Boai*d  of  Mis- 
sions of  Protestant  Episcopal  Church  for  Foreign  Missions, 
The  Board  of  the  same  church  for  Domestic  Missions,  The 
Foreign  Missionary  Society  of  the  Protestant  Episcopal 
Church  of  the  United  States,  mentioned  in  these  wills,  were 
all  intended  to  be  for  the  defendant  The  Domestic  Foi'eign 
Missionary  Society  of  the  Protestant  Episcopal  Church  in 
the  United  States  of  America. 

I  need  not  refer  to  the  proof  in  detail.  The  object  of  the 
testatrices'  bounty  is  here  clearly  ascertained.  The  corpo- 
ration may  be  designated  by  its  corporate  name  in  the  will  by 
which  it  is  usually  or  popularly  called  or  known,  or  by  the 
name  or  description  by  which  it  can  be  distinguished  from 
every  other  corporation  {Lefevre  agt.  LefeorSj  59  N,  J".,  434; 
St,  Ltike^a  Hospital  agt.  Amerioan  Association^  52  N.  T.j 
191).  And,  without  going  over  the  same  ground  as  to  each 
of  the  different  corporations  mentioned  in  these  wills,  where 
the  precise  and  technical  name  was  not  actually  used,  I  refer 
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to  the  foregoing  decisions  to  sustain  their  claims  to  their 
l^acies  respectively. 

It  is  farther  objected  against  the  validity  of  the  legacies 
to  the  Domestic  and  Foreign  Missionary  Society  of  the 
Protestant  Episcopal  Church  in  the  United  States,  that  in  the 
years  1862  and  1865,  it  held,  and  now  holds,  personal  property 
beyond  tlie  limit  placed  by  law.  This  is  not  tenable.  By  its 
original  charter  the  net  income  of  said  society  arising  from 
its  real  estate  conld  not  exceed  $2,000  annually.  By  the 
fourth  section  the  corporation  possessed  the  general  powers 
and  were  subject  to  the  provisions  contained  in  title  3  of 
chapter  18  of  the  first  part  of  the  He  vised  Statutes,  so  far  as 
the  same  were  applicable.  It  appears  that  in  1862,  and  up 
to  1865,  this  society  held  no  real  estate.  The  amount  of  its 
personal  property  is  not  shown,  but  I  do  not  understand  that 
there  is  any  limit  by  statute  on  the  amount  of  personal 
property  which  the  sociity  can  take,  provided  its  purposes 
require  it. 

It  is  further  claimed  by  the  next  of  kin  of  Sarah  Burr  that 
the  legacies  to  the  Society  of  the  New  York  Hospital  are 
invalid,  because,  by  its  charter,  it  is  permitted  to  take  and 
hold  personal  estate  only  when  the  clear  yearly  value  of  its 
real  estate  does  not  exceed  five  thousand  pounds  sterling. 
This  charter  was  granted  in  the  year  1871  by  the  name  of 
the  New  York  Hospital.  In  the  year  1810  its  name  was 
changed  to  the  Society  of  the  New  York  Hospital.  The 
yearly  value  of  its  real  estate  was  originally  limited  to 
$25,000.  Its  charter  had  been  amended  from  time  to  time — 
in  the  yeare  1810, 1816, 1828,  1850,  1875  and  1879.  By  the 
Laws  of  1879,  chapter  244,  it  was  permitted  to  receive,  by 
devise  or  grant  or  gift,  and  to  hold  and  enjoy  real  and  per- 
sonal e^te  for  the  uses  and  purposes  of  the  corporation,  the 
net  yearly  income  of  which  should  not  at  any  time  exceed 
$600,000. 

It  also  appears  in  evidence  that  in  the  year  1881,  its 
receipts  from  real  estate  were  upwards  of  $150,000.    It  does 
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not  appear,  however,  that  in  1862  or  1865,  or  prior  thereto, 
or  for  several  years  sabsequent  thereto,  the  societj  received 
any  revenue  or  income  from  its  real  estate,  and  that,  oonse- 
qnently,  I  do  not  see  that  any  serious  question  can  be 
made  against  the  validity  of  these  bequests ;  because,  mani* 
f estly,  their  validity  depends  upon  the  condition  of  things  at 
the  time  that  the  l^aciee  vested.  Against  the  validity  of 
the  legacy  to  the  New  York  Dispensary,  it  is  claimed  by  the 
individual  defendants  that  at  the  time  of  the  death  of  Mar- 
garet and  Mary  Burr,  respectively,  there  was  no  such  corpo- 
ration in  existence.  It  is  shown,  however,  that  many  years 
previous  to,  and  at  the  time  of  their  deaths,  there  was  a  cor- 
poration known  as  the  Trustees  of  the  New  York  Dispen- 
sary, and  that  it  was  a  charitable  corporation,  performing  its 
functions  in  the  city  of  New  York,  and  was  organized  in  the 
year  1795.  Its  charter  was  amended  by  the  act  of  May  5, 
1869,  by  which  its  name  was  changed  to  the  New  York  Die- 
pensary.  Furthermore,  it  does  not  appear  that  at  the  time 
these  legacies  were  given  its  income  was  above  the  sum 
limited  in  its  original  charter. 

It  is  also  urged  that  the  defendant  the  New  York  Institu- 
tion for  the  Blind  did  not  exist  at  the  time  these  wills  went 
into  effect,  but  that  its  charter  had  expired.  I  find,  however, 
among  the  papers  submitted  in  the  case,  and  to  which  I  pre- 
sume the  attention  of  the  opposing  counsel  was  called,  is  an 
act  of  the  legislature,  passed  April  15,  1852,  containing  its 
charter. 

Objection  is  also  made  to  the  bequest  to  the  Society  for 
the  Kelief  of  Widows  and  Small  Children,  because,  first,  its 
charter  expired  May  1,  1865 ;  and  second,  that  its  charter, 
even  though  existing,  limits  the  real  and  personal  estate 
which  it  may  hold  to  the  value  of  $100,000,  and  that  it 
appears  in  evidence  that  its  personal  estate  amounted  to 
$132,000.  By  the  last  clause  of  its  original  charter  it  was 
enacted  that  the  society  should  be  in  full  force  until  the  Ist 
day  of  March,  1824,  and  no  longer.    By  chapter  278  of  the 
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Law8  of  1825,  its  charter  was  revived,  and  all  forfeitures,  by 
reason  of  the  expiration  of  its  original  charter,  were  remitted. 
By  chapter  326  of  the  Laws  of  1845,  the  society  was  again 
revived,  and  continued  in  force  until  the  1st  day  of  May, 
1865.  By  chapter  440  of  the  Laws  of  1862,  its  real  estate 
was  restricted  to  the  value  of  $100,000.  By  chapter  66  of 
the  Laws  of  1869,  it  was  authorised  to  take  by  bequest  or 
otherwise,  and  to  hold  real  and  personal  estate  to  an  amount 
not  exceeding  $250,000.  It  did  not  become  subject  to  the 
provision  of  the  act  of  1848  until  after  the  act  of  1869  was 
3;>a88ed.  The  legacies  vested  immediately  upon  the  death  of 
the  testatrices.  There  is  no  evidence  of  the  value  of  the 
property  held  by  the  society  at  the  date  of  Margaret  and 
Mary  Burr's  death.  It  is  quite  clear  to  me  that  if  the  present 
value  of  the  property  of  this  society  is  to  be  taken  into 
account,  the  limitation  of  $250,000  by  the  act  of  1869  should 
be  taken  into  the  account  also. 

It  is  also  contended  that  the  New  York  Eye  and  Ear 
Dispensary  cannot  take  tlie  bequest  given  in  Margaret  Burr's 
will,  because  it  did  not  come  into  existence  until  1864,  two 
years  after  her  death.  This  society  was  incorporated  by 
special  act  of  the  legislature  in  1822,  under  the  name  of  the 
New  York  Eye  Infirmary,  and,  in  1864,  the  name  was  changed 
to  the  New  York  Eye  and  Ear  Infirmary.  It  was  manifestly 
the  society  intended  by  the  will  of  Margaret  Burr. 

What  has  already  been  said  may  be  applied  to  the  Nursery 
and  Children's  Hospital  and  the  Association  for  the  Benefit 
of  Colored  Orphans  of  the  City  of  New  York,  and  to  the 
Corporation  for  the  Relief  of  Widows  and  Children  of  Cler- 
gymen, and  to  St.  Luke's  Home  for  Indigent  Christian 
Females,  and  to  the  Society  for  the  Relief  of  Destitute 
Children  of  Seamen. 

The  American  Bible  Society  was  organized  by  special  charter 
by  chapter  68  of  the  Laws  of  1841.  By  the  second  section 
of  that  act  the  net  income  of  said  society  arising  from  its 
real  and  personal  estate  was  limited  to  Uie  sum  of  $5,000 
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annually.  By  chapter  247  of  the  Laws  of  1852,  authority 
was  given  it  to  purchase,  take  and  hold  and  convey  real  estate 
even  though  ihe  net  annual  income  of  the  society  should 
exceed  the  amount  limited  in  its  charter. 

The  American  Church  Missionary  Society  ivas  chartered 
by  chapter  189  of  the  Laws  of  1861.  Its  annual  income 
from  real  estate  at  one  time  held,  could  not  by  that  act  exceed 
the  sum  of  $30,000.  As  to  its  personalty,  its  power  to  take 
is  not  limited. 

The  Protestant  Episcopal  Church  Missionary  Society  for 
the  seamen  in  the  city  and  port  of  New  York  was  chartered 
by  chapter  147  of  the  Laws  of  1844.  By  its  charter  it  was 
lawful  for  such  society  to  build,  purchase,  hire,  take  and  hold 
one  or  more  houses  and  lots,  and  the  requisite  furniture  thereof, 
for  the  boarding,  lodging  and  entertainment  of  seamen  and 
boatmen  of  the  city  of  New  York,  to  an  amount  not  exceed- 
ing $100,000,  and  demise  the  same.  There  is  no  valid  claim 
that  this  society  has  exceeded  the  amount  of  property  which 
it  is  capable  of  holding. 

This  completes,  I  believe,  the  examination  of  the  charters 
of  the  several  diflfe^ent  corporations  in  respect  to  their  ability 
to  take  and  hold  property  by  gift,  grant,  devise  or  bequest. 

The  legacies  to  individual  defendants  are  not  disputed,  and 
require  no  special  examination.  It  follows,  therefore,  that 
the  legacies  to  the  several  charitable,  religious  and  missionary 
societies  mentioned  in  the  wills  of  Margaret  and  Mary  Burr 
(excepting  those  to  the  Children's  Aid  Society,  St.  Luke's 
Hospital,  in  Mary  Burr's  will)  are  valid,  and  should  be  paid 
by  the  executors  in  accordance  with  the  intention  of  the 
testatrices,  and  as  particularly  directed  to  be  done  in  my 
findings  of  fact  and  of  law. 


NEW  YORK  PllACTICB  KEPORTa  2&7 


Bulkleyagt  Staats. 


SUPEEME  COURT. 
Harriet  L.  Bulklsy  agt.  Peter  Staats,  executor,  &c. 

AdUmi — DuUneHon  between  legal  and  equitable  remediee  are  aboUahed —  Code 
ef  0ml  Procedure,  eeeUcn  8889  — 7VtM«— TF^n  and  haw  created  by 
ioiU — ParOea, 

Where  C.  died  leaving  an  only  daugliter  named  Ella  about  eight  years  of 
age,  leaving  a  last  will  and  testament  by  which  he  gave  all  his  property 
to  this  daughter,  with  the  income  and  profits  thereof;  and  by  it  he  also 
desired  his  exeeutor,  the  defendant  S.,  to  take  charge  of  his  property, 
rent  out  the  real  estate,  take  care  of  his  household  furniture  and  other 
property  until  his  daughter  attained  the  age  of  twenty-one  years,  and 
requested  his  executor  should  provide  his  child  with  a  suitable  home 
and  see  to  her  education  and  pay  for  the  same  out  of  his  said  property, 
and  to  sell  and  convey  his  real  estate  at  any  time  during  the  minority 
of  his  said  daughter,  and  also  sell  his  furniture  at  any  time  in  his  judg- 
ment it  will  be  for  the  interest  of  his  said  child.  The  defendant  G.  was 
appointed  the  general  guardian  of  the  child  Ella  and  placed  her  at 
school  with  the  plaintiff,  and  there  is  due  to  the  plaintiff  for  board  and 
tuition  and  supplies  furnished  to  the  child  $484  68.  In  an  action 
brought  to  procure  the  application  of  the  money  of  the  child  to  the 
payment  of  the  plaintiff's  claim: 

MM,  that  the  fund  in  the  hands  of  the  executor  is  held  in  trust  for  that 
purpose  and  its  application  can  be  enforced  by  the  courts. 

Seld,  also,  that  it  is  immaterial  what  the  action  is  called  which  is  insti- 
tuted to  enforce  this  duty  resting  on  the  executor.  There  is  now  but 
one  form  of  civil  actions,  the  distinction  between  legal  and  equitable 
remedies  being  abolished,  and  if  the  case  made  by  a  party  entitles  him 
to  any  remedy  it  must  be  granted  where  an  answer  has  been  interposed 
even  in  disregard  of  the  prayer  for  relief. 

JIM,  further,  that  it  was  proper  to  make  the  infant  child  and  her  general 
guardian  as  well  as  the  executor  parties  to  the  action. 

Second  JDe^arimerUj  General  Temij  Deoetnierj  1883. 

jE  C.  Delevanj  for  plaintiflE.  The  will  charges  the  executor 
with  the  duty  of  selling  real  and  personal  property  to  provide 
means  for  the  maintenance  and  education  of  the  infant.  A 
court  of  equity  has  control  over  trustees  to  compel  the  execu- 
tion of  the  trust  {Matter  ofBuriey  4  Sandf,  Ch.^  617 ;  Wood 
Vol.  XLVI        83 


268  NEW  YORK  PRACTICE  REPORTS. 

Bulkley  agt.  Staats. 

agt.  Woody  5  PaigCy  596).  First.  A  fund  was  placed  in  the 
hands  of  the  defendant  Staats,  as  executor,  a  sufficient  amount 
of  which  was  appropriated,  by  the  ternus  of  the  will,  to  tlie 
payment  of  the  claim  in  question.  As  the  executor  refuses 
to  make  such  appropriation  the  'plaintiff  seeks  to  have  it  made 
by  a  decree  of  this  court.  1.  It  is  clear  that  here  was  a  fund 
expressly  appropriated,  by  the  terms  of  the  will,  to  the  pay- 
ment of  claims  of  the  character  in  question.  The  language  is . 
^^And  I  do  hereby  request  tliat  my  said  executor  shall  provide 
my  said  child  (the  defendant  Ella)  with  a  suitable  home,  and 
see  to  her  education,  and  pay  for  the  same  out  of  my  said 
property."  The  will  goes  on  to  empower  the  executor  to  sell 
and  convey  tbe  real  and  personal  estate  of  the  testator  at  any 
time  during  the  minority  of  his  daughter.  This  power  to 
sell,  as  may  be  clearly  seen  by  the  remainder  of  the  clause, 
points  directly  to  the  payment  of  such  claims  as  might  there- 
after be  incurred  for  the  maintenance  and  education  of  the 
said  Ella,  thus  clearly  appropriating  the  fund  (or  so  much 
thereof  as  should  be  necessary)  to  the  payment  of  claims  of 
this  character.  2.  It  was  thought  proper  to  make  Griffin,  the 
guardian,  a  party,  as  the  otlier  defendants  might  show  that  he 
had  money  in  his  hands  applicable  to  the  payment  of  the 
claim  in  question,  derived  from  the  fund  wliich  the  testator 
had  provided  for  the  payment  of  claims  of  this  character 
whenever  they  should  arise,  which  equity  might  require  to  be 
first  a,ppro.priated  to  the  payment  of  the  claim  in  question 
before  the  remainder  of  the  fund  would  become  liable  for  its 
payment.  It  is  perfectly  clear  that  both  the  guardian  and 
legatee  might  have,  or  claim  to  have,  defenses  to  the  action, 
and  it  was  mcst  proper  to  invite  them,  respectively,  to  make 
any  defense  they,  or  either  of  them,  might  have  or  claim  to 
have.  No  personal  judgment  is  asked  against  either  of  them, 
and  no  hann  could  ensue  if  neither  appeared  or  answered 
'{See  Code^  sees.  446,  447,  (md  cases  cited  under  these  sections 
in  JSliss*  Code).  3.  That  this  court  has  power  in  this  manner 
lo  compel  the  exaeuticn  of  this  trust  is  too  obvious  to  require 
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ar^ment  or  citation  {See  6  Waifs  A.  and  2?.,  390,  and  cases 
there  cited;  3  trf.,  139, 140, 141 ;  Benson  agt.  Leroy^  4  Johns. 
Ch,,  651 ;  Wood  agt.  Wood,  5  Paige,  596).  The  child  must 
have  support,  and  a  trust  arises  in  favor  of  anyone  who  fur- 
nishes it  as  soon  as  it  is  so  furnished  (  Wood  agt.  Robinson, 
22  N.  y.,  564).  This  is  not  the  case  of  a  mere  power  or 
authority  to  exercise,  or  omit  to  exercise,  a  discretion  in  the 
support  and  education  of  this  child ;  if  it  were  it  is  enough 
that  it  has  been  executed.  The  rule  is  that  where  a  power 
partakes  of  the  nature  of  or  is  coupled  with  a  trust  a  court  of 
equity  will  enforce  it,  even  though  the  power  be  extinguished 
at  .law  by  the  death  of  the  donee  of  it  or  otherwise  (3  Waifs 
A.  and  D.,  140,  citing  3  Ves.,  370 ;  1  Rich.  Eg.,  324 ;  2  AUen, 
101;  4  Gray,  240;  35  N.  T.,  83).  The  pretense  that  no 
privity  of  contract  or  otherwise  is  shown  connecting  the 
executor  Staats  with  the  transaction  is  not  even  specious.  Xo 
privity  was  necefsary.  What  if  Staats  had  been  dead  the 
court  would  execute  the  trust  or  appoint  some  one  to  do  it. 
But  here  a  surrogate's  court  has  placed  Griffin  in  charge  of 
the  person  of  the  infant,  and  he,  in  compliance  with  his  obvi^ 
ous  duty,  places  his  ward  at  a  "  suitable  home,"  thus  "  seeing 
to  her  education,'"  in  fulfillment  of  the  trust  created  by  tlie 
will.  Could  more  emphatic  "  privity  "  be  imagined  \  Toward 
the  payment  of  the  expenses  so  incurred  by  the  guardian  tJie 
executor  furnished  him  (the  guardian)  $550  to  be  used,  and 
which  was  used,  in  part  payment  of  the  obligation  so  incurred. 
Is  not  this  sufficient  privity,  even  if  privity  were  necessary  ? 
Second.  It  is  submitted  that  the  court  has  before  it  sufficient 
and  undisputed  proof  of  a  valid  claim.  It  has  also  before  it 
all  the  parties  who  could  have  been  heard  in  opposition  to 
the  claim.  It  has  also  undisputed  jurisdiction  over  the  fund 
from  which  the  claim  must  be  eventually  paid.  A  thousand 
suits  with  a  thousand  parties  could  not  more  fully  possess  the 
court  of  every  fact  that  can  be  made  to  bear  upon  the  question 
of  the  payment  of  this  claim.  On  what  principle  of  law  is 
it,  then,  that  we  are  sent  out  of  court  ?    Are  the  pleadings 
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iiisufHcient  or  inadequate  ?    They  are  not.     But  if  they  were, 
let  this  court  now  and  here  conform  them  to  the  facts  as 
proved,  in  accordance  with  the  settled  practice  which  has  long 
prevailed  in  this  court  {Coleman  agt.  Playsted^  36  Barh^  27; 
Lounshury  agt.  Purdy^  18  N.  T.,  515;  Pratt  agt.  H,  /?.  i?., 
21  N.  Z,  305;  6  K.  T.,  97;  21  N.  F.,  631 ;  20 N.  F.,  360; 
13  N.  F,  127).  -  Has  the  plaintiff  failed  to  make  a  case  against 
all  the  defendants  ?  Let  the  court  give  judgment  against  such 
of  them  as  the  plaintiff  has  not  failed  to  make  a  case  agiPiinst, 
^n  accordance  with  the  law  and  practice  that  has  long  prevailed 
{Code.  sec.  456,  1204-1205;  Armitage  agt.  Pidver,   37  iT. 
F,  491),  where  the  court  says:   "The  referee  is  bound  to 
grant  the  plaintiff  any  relief  legal  or  equitable  to  which  his 
allegations  and  proof  entitle  him."    It  is  not  denied  by  the 
defendants,  or  doubted  by  the  referee,  that  upon  these  same 
allegations  and  proofs  a  judgment  must  pass  against  the 
defendant  Griffin,  had  he  been  sued  alone,  and  had  the  prayer 
of  the  complaint  demanded  such  judgment  against  him.     In 
Ootdet  agt.  Aaaeler  (22  iT.  F.,  225),  the  court  says :  "  The 
form  of  the  complaint  in  this  respect  (whetlier  in  law  or  equity) 
would  be  of  no  importance  provided  the  proof  had  been  such 
as  to  entitle  the  plaintiff  to  the  judgment  rendered."    In  the 
Jfew  York  Ice  Compamy  agt.  New  York  Insurance  Company 
(23  N.  F,  359),  the  court  of  appeals,  Comstock,  J.,  says  :  "  I 
am  of  opinion  that  it  was  erroneous  to  turn  the  plaintiff  out 
of  court  on  the  mere  ground  that  he  had  not  entitled  himself 
to  the  equitable  relief  demanded  if  there  was  enough  left  of 
iiis  case  to  entitle  him  to  recover  the  sum  in  which  he  was 
insured,"  i.  ^.,  a  judgment  as  at  law  for  the  amount  of  his 
claim.    In  Emery  agt.  Pease  (20  N.  F,  64),  the  court  says : 
"  In  determining  whether  an  action  will  lie,  the  courts  are  to 
have  no  regard  to  the  distinctions  between  legal  and  equitable 
remedies."    It  is  well  settled  that  the  court  will  not  regard 
tlio  prayer  of  a  complaint  when  there  is  an  appearance  on  the 
[>art  of  the  defendant  {old  Code^  sec.  275,  new^  sec.  3339),  but 
will,  if  necessary,  in  the  teeth  of  such  prayer,  give  such  judg- 
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ment  as  the  facts,  legally  proven,  entitle  the  party  to  {Mar- 
quot  agt.  ifarquot^  12  N»  Y,^  341 ;  Emery  agt.  Peaae^  20  N. 
Y.J  62;  Jones  agt.  Buder^  20  How.y  189;  Armitage  agt. 
Pvlver^  5  Trans.  App.^  188).  It  is  not  denied  that  the  facts 
proven  before  the  referee  were  fully  alleged  in  the  complaint, 
and  legally  proven  upon  the  hearing.  The  fact  that  GriflSn 
was  sued  with  others,  furnishes  no  reason  why  judgment 
should  not  have  gone  against  him  alone  {Gode^  sees.  456, 1204 
1205).  Kor  yet  does  the  fact  that  he  was  sued  in  an  equity 
action,  when,  indeed,  he  would  have  been  liable  in  a  legal 
action,  without  the  intervention  of  the  equitable  powers  of  the 
court,  furnish  any  reason  why  judgment,  as  in  an  action  at  law, 
should  not  have  been  given  against  him  {N.  Y.  Ice  Co.  agt. 
N.  W.  Ins.  Co.,  23  N.  T.,  867 ;  BidweU  agt.  Attor,  16  N.  Y, 
263  ;  Greasen  agt.  KeteUas,  17  If.  Y.y  491 ;  Scott  agt.  Barton 
24  N.  Yj  40 ;  Bradley  agt.  Aldrich,  40  N.  Y,  504 ;  Durand 
agt.  Ilanicerson.y  39  N.  J^.,  287;  Rome,  <&c.j  Bank  agt. 
EameSy  1  Keyes,  588),  Third.  The  referee  has  distinctly 
found  that  the  defendant  Gri£Sn  is  liable  to  pay  the 
claim  in  question  upon  a  distinct  promise,  the  validity  of 
which  is  not  questioned,  to  pay  the  same,  and  that  he  has 
"  neglected  to  do  so."  Why  then  did  he  not  direct  judgment 
to  be  entered  against  him  as  he  was  bound  to  do  {Armitage 
agt.  Puh)€T,  37  N.  Y.,  494)  ?  The  referee  seems  to  have 
assumed  that  this  court  has  no  jurisdiction  in  an  equity  action 
to  give  legal  relief ;  that  if  a  party  enter  the  equity  door  of 
the  court  with  a  legal  action  he  must,  whatever  may  be  his 
legal  rights,  go  out  of  court  in  that  action  and  re-enter  the 
court  again  by  its  legal  door  if  he  would  secure  his  right  of 
action.  This  is  a  mistake.  There  is  no  distinction  in  this 
court,  so  far  as  the  question  of  jurisdiction  is  concerned, 
between  actions  at  law  and  actions  in  equity  {Code,  sec.  3339 ; 
dd  Code,  sec.  69).  The  case  of  Adee  agt.  Bigler  (81  N.  Y., 
349)  seems  to  be  relied  upon  to  sustain  this  position,  but  it  is 
not  an  authority  for  such  a  doctrine.  That  case  presented 
a  mere  question  of  convenient  practice.    The  court  says: 
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"The  provision  of  the  Code  of  Civil  Procedure  has  not 
changed  tlie  practice  "  which  prevailed  under  the  old  system, 
and  which  required  a  judgment  to  be  obtained  before  a  court 
of  equity  could  be  invoked,  to  "  reach  assets  and  apply  them 
to  the  payment  of  a  money  demand.''  This  practice  did  not 
rest  upon  the  distinction  between  law  and  equity  jurisdiction, 
but  solely  upon  the  provisions  of  the  statute  {see  2  /?.  /SI, 
part  3,  chap.  1,  iiUe  2,  art.  2,  sec.  38),  as  is  clear  from  the 
case  of  Donovan  agt,  Finn  {Hopk.  Ch.^  59),  which  distinctly 
held  that  an  action  to  discover  property  and  compel  tlie  appli- 
cation of  it  to  the  payment  of  a  jidgment,  after  the  return  of 
an  execution,  was  not  an  equity  action,  but  an  action  at  law 
over  which  the  court  of  chancery  had  no  jurisdiction.  The 
statute  simply  provided  that  after  judgment  and  the  return  of 
an  execution  the  court  of  chancery  should  take  jurisdiction 
of  an  action  to  compel  a  discovery  of  property,  and  apply  such 
property  to  the  payment  of  the  judgment.  But  Jt  is  idle  to 
talk  about  jurisdiction  in  law  as  distinct  from  jurisdiction  in 
equity  since  the  Code  provides  {old  Code^  sec.  69)  that  "  the 
distinction  between  actions  at  law  and  suits  in  equity,  and 
the  forms  of  all  such  actions  and  suits  hereafter  existing  are 
abolished,  and  there  shall  be  in  this  state  hereafter  but  one 
form  of  action  for  the  enforcement  or  protection  of  private 
rights  and  the  redress  of  private  wrongs,  which  shall  be 
denominated  a  civil  action  ; "  and  {rtew  Code^  sec.  3339)  "  there 
is  but  one  form  of  civil  action.  The  distinction  between 
actions  at  law  and  suits  in  equity,  and  the  forms  of  those 
actions  and  suits,  have  been  abolished."  In  Cole  agt.  Rey- 
nolds {\%  N.  T.y  74)  the  court  of  appeals  says:  "Whether 
the  action  depend  upon  legal  principles  or  equitable,  it  is  still 
a  civil  action  to  be  commenced  and  prosecuted  without  refer- 
ence to  this  distinction.  *  *  *  If  under  the  former 
system  a  given  state  of  facts  would  have  entitled  a  party  to  a 
decree  in  equity  in  his  favor,  the  same  state  of  facts  now,  iu 
an  action  prosecuted  in  the  manner  prescribed  by  the  Code, 
will  entitle  him  to  a  judgment  to  the  same  effect.    If  the  facts 
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are  snch  as  that  at  common  law  the  party  would  have  been 
entitled  to  judgment,  he  will"  (by  proceeding  as  in  equity) 
^^  obtain  the  same  judgment."     The  entire  effect  of  the  case 
of  Adee  agt  Bigler  is  to  establish  as  a  matter  of  convenience, 
and  in  compliance  with  the  provision  of  the  Revised  Statutes 
above  cited,  that  in  case  a  party  desires  to  obtain  a  discovery 
of  property  and  have  it  applied  to  the  payment  of  his  claim 
that  he  must  first  put  the  claim  into  judgment  so  as  to  avoid 
the  inconvenience  of  trying  one  part  of  the  same  case  by  a 
jury  (when  that  should  be  necessary)  and  the  other  by  the 
court.    But  there  is  not  the  slightest  analogy  between  such  a 
case  and  the  case  at  bar.    But  if  there  were  more  or  less 
analogy  the  piovision  of  the  Revised  Statutes  applies  to  one 
case  and  does  not  apply  to  the  other.     This  practice  never 
obtained  outside  of  that  class  of  actions  known  as  creditors' 
bills.    When  a  party  asserts  an  equitable  lien  upon  a  fund  he 
means  tliat  he  has  a  claim  which  a  court  of  equity  will  enforce 
against  such  fund  or  property.    Was  a  court  of  equity  ever 
known  to  say  "  you  must  first  put  your  claim  into  judgment 
before  we  can  consider  whether  it  is  an  equitable  lien  upon 
the  fund  in  question  "  {See  Williams  et  al,  agt.  IngersoU  et  al., 
89  N.  Y.J  508).    Fourth-    The  plaintiff,  upon  the  allegations 
and  proofs,  was  entitled  to  a  judgment  against  the  defendant 
Ella  on  the  ground  that  the  claim  in  question  was  for  neces- 
saries {Randall  agt.  Sweety  1  Denio,  460 ;  Smith  agt.  Olvphantj 
2  Sa^idf,,  306 ;  2  Paige,  419 ;  9  CW.,  626 ;  17  Barb,,  428). 
Fifth.  All  the  facts  being  before  the  court,  this  court  will 
render  such  judgment  as  the  referee  should  have  directed  to 
be  entered. 

j&l  P.  James,  for  defendant  Staats. 

Franklin  Staats^  for  defendant  Griffin. 

Dykman,  J,  —  Charles  Curry  died  leaving  an  only  daughter 
name  Ella  Curry,  about  eight  years  of  age.  He  also  left  a 
last  will  and  testament  by  which  he  gave  all  his  property  to 
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this  daughter,  with  the  income  and  profits  thereof.  By  it  he 
also  desired  his  execator,  the  defendant  Peter  Staats,  to  take 
charge  of  his  property,  rent  oat  the  real  estate,  take  care  of 
his  household  furniture  and  other  property  until  his  daughter 
attained  the  age  of  twenty-one  years.  Then  follows  these 
words: 

'^  And  I  do  request  that  my  said  executor  shall  provide  my 
said  child  with  a  suitable  home  and  see  to  her  education  and 
pay  for  the  same  out  of  my  said  property  and  to  sell  and 
convey  my  real  estate  at  any  time  during  the  minority  of  my 
said  daughter,  and  also  sell  my  furniture  at  any  time  in  his 
judgment  it  will  be  for  the  interest  of  my  said  child." 

The  will  was  proved  and  Staats  became  the  executor  and 
the  defendant,  Hobart  Griffin,  was  appointed  the  general 
guardian  of  the  child  Ella.  He  placed  her  at  school  with 
the  plaintiff,  who  is  the  proprietor  of  a  boarding  school,  and 
there  is  due  to  her  for  boaixl,  tuition  and  supplies  furnished 
to  the  child,  $434.68. 

This  action  is  brought  to  procnre  the  application  of  the 
money  of  the  child  to  the  payment  of  the  plaintiff^s  claim, 
and  there  is  sufficient  for  that  purpose  now  in  his  hands. 

It  is  to  be  noticed  that  by  this  will  the  property  is  all  given 
to  the  child  absolutely,  and  then  the  executor  is  clothed  with 
a  power  of  sale.  Then  the  executor  is  requested  to  take 
charge  of  the  property,  rent  the  real  estate,  provide  the  child 
with  a  suitable  home,  see  to  her  education  '*  and  pay  for  the 
same  out  of  my  said  property"  so  it  comes  to  this:  the 
executor  holds  property  belonging  to  tliis  child,  out  of  which 
he  is  to  pay  sufficient  to  provide  her  with  a  suitable  home  and 
her  education.  The  fund  is  held  in  trust  for  that  purpose, 
and  its  application  can  be  enforced  by  the  courts. 

It  is  quite  immaterial  what  the  action  is  called  which  is 
instituted  to  enforce  this  duty  resting  on  the  executor.  There 
is  but  one  form  of  civil  actions  in  this  state  {Code  Civil  Pro.^ 
%ec.  3339).  In  the  administration  of  justice,  our  courts  are 
untrammeled  by  distinction    between    legal   and  equitable 
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remedies.  Thej  are  all  abolished  and  parties  are  no  longer 
turned  out  of  court  because  they  make  mistakes  in  the  remedy 
they  pursue. 

On  the  contrary,  if  the  case  they  make  entitles  them  to  any 
remedy,  it  must  be  granted  where  an  answer  has  been  inter- 
posed even  in  disregard  of  the  prayer  for  relief  {Etnery  agt. 
Pease,  20  N.  F.,  62). 

In  view  of  these  principles  there  has  been  an  evident  mis- 
carriage of  justice  in  this  case.  This  is  not  an  action  to  reach 
assets  and  apply  them  to  the  payment  of  a  claim.  It  is  an 
action  to  compel  the  performance  of  a  duty  or  if  you  please 
to  call  it  so,  an  action  to  enforce  and  compel  the  execution  of 
a  trust.  The  contract  for  the  maintenance  and  education  of 
this  child  was  made  by  her  guardian  with  the  plaintiff,  with 
the  knowledge  of  the  executor,  and  the  justice  of  the  claim 
is  manifest  and  undisputed. 

The  executor  has  in  his  hands  a  fund  expressly  appro- 
priated by  the  will  to  the  payment  of  claims  like  that  of  the 
plaintiff  and  the  court  will  compel  its  application.  In  this 
case  a  trust  has  been  created  by  the  will  for  the  payment  of 
this  and  other  similar  debts,  and  the  courts  are  bound  to  take 
care  that  the  trust  is  executed.  The  assets  and  property  of 
this  estate  were  placed  under  the  jurisdiction  of  the  court 
by  the  creation  of  the  trust  {Benson  agt.  Leroy,  4  John 
Ch.,  650). 

No  difficulty  will  be  experienced  in  entering  the  proper 
judgment.  It  was  proper  to  make  the  infant  child  and  her 
general  guardian  parties  to  the  action  to  the  end  that  they 
might  be  afforded  an  opportunity  to  dispute  and  litigate  the 
plaintiff's  claim. 

Besides,  it  is  the  property  of  the  child  in  the  hands  of  the 
executor  which  is  sought  to  be  applied  to  payment  of  the 
claim.  The  executor  is  a  proper  party  too,  because  he  is  to 
be  forced  to  the  performance  of  his  duty.  The  judgment 
will  be  in  form  against  all  the  defendants  for  the  amount  of 
Vol.  LXVI        34 
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the  plaintiff's  claim  to  be  paid  by  the  executor  ont  of  the 
funds  in  his  hands  appropriated  by  the  will. 

The  judgment  should  be  reversed,  the  order  of  reference 
vacated  and  a  new  trial  granted,  costs  to  abide  the  event. 


SUPREME  COURT. 


Solomon  H.  Grbbnbaum  and  William  Josepht  agt.  Tomas 

DwYiER  and  Joseph  W.  Bell. 

Bwm/maru^Sermee  of,  by  ptMieaium — What  proof  of  inabiU^  to  tene  the 
drf&ndafUinih£9  9t(U6i7Uuffleient'--Codeqf  Oiwl Procedure,  eection^dd. 

When  the  aUegations  in  the  papers  on  which  an  order  for  the  service 
of  a  summons  bj  publication  was  issued  was  as  follows:  The  affidavit 
alleged  "that  as  deponent  is  informed  and  believed  that  the  defendants 
are  not  residents  of  this  state,  but  reside  in  the  city  of  Laredo,  state  of 
Texas,  as  deponent  is  informrd  by  defendants  themselves  in  letters 
received  from  them  at  said  place. "  Also,  "that  deponent  has  caused 
a  summons  and  complaint  to  be  issued  in  this  action  against  the  said 
defendants  to  the  sheriff  of  the  city  and  county  of  New  York,  but  that 
said  defendants  cannot  be  found,  after  due  diligence,  within  this  stat«, 
and  that  deponent  Is  informed  and  believes  that  said  defendants  are 
now  in  the  city  of  Laredo,  state  of  Texas."  The  complaint  states  that 
the  defendants  are,  and  at  aU  times  hereinafter  mentioned,  were  copart- 
ners, doing  business  in  the  city  of  Laredo,  state  of  Texas,  under  the 
firm  name  of  Tomas  Dwyer  &  Co. : 

ffeld,  that  this  was  not  sufficient  under  section  489  of  the  Civil  Code  of 
Procedure  to  authorize  the  granting  of  this  order. 

At  ChamberSj  Deceniher,  1883.  » 

OUbert  R.  Hawe^  for  plaintiflf. 

FoTbe%  (&  Sa-ge^  for  defendants. 

Lawrence,  J,  —  The  application  in  this  case  is  to  vacate 
an  order  directing  the  service  of  the  summons  by  publication, 
on  the  ground  that  the  affidavit  on  which  the  same  was 
obtained  was  insufficient  to  justify  the  granting  of  tlie  order. 
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The  affidavit  recites  ^Hhat  as  doponent  is  informed  and 
believed  that  the  defendants,  Tomas  Bwjer  and  Joseph  W. 
Bell,  are  not  residents  of  this  state,  but  reside  in  the  city 
of  Laredo,  state  of  Texas,  as  deponent  is  informed  by  said 
defendants  themselves  in  letters  received  from  them  at  said 
place."  Also,  "that  deponent  has  caused  a  summons  and 
complaint  to  be  issued  in  this  action  against  the  said  defend- 
ants.to  the  sheriff  of  the  city  and  county  of  New  York,  but 
that  said  defendants  cannot  be  found,  after  due  diligence, 
within  tliis  state,  and  that  deponent  is  informed  and  believes 
that  said  defendants  are  now  in  the  city  of  Laredo,  state  of 
Texas."  The  complaint  in  the  action  states  that  the  defend- 
ants are,  and  at  all  times  hereinafter  mentioned,  were  copart- 
ners, doing  business  in  the  city  of  Laredo,  state  of  Texas, 
under  the  firm  name  or  style  of  Tomas  Dwyer  &  Co.  These 
are  aU  the  allegations  in  the  papers  on  which  the  order  of 
publication  was  granted  showing  the  inability  of  the  plain- 
tiffs, with  due  diligence,  to  make  personal  service  upon  the 
defendants  of  the  summons  within  this  state.  Tinder  the  old 
Code  of  Procedure,  the  affidavit  would  faaye  been  plainly 
insufficient  {See  Wortman  agt.  Wortman^  19  Abb.  Pr.  J2.,  17, 
and  cases  cited  in  the  opinion  of  Sutherland,  P.  J.  /  Peck 
agt.  Coohj  41  Barh,^  549 ;  Bixby  agt.  Smithy  3  Hun^  60, 
opinion  of  Davis,  P.  J.)^  I  was  inclined  on  the  argument 
to  the  opinion  that,  under  section  439  of  the  Code  of  Civil 
Procedure,  the  affidavit  in  this  case  might  be  deemed  to  be 
sufficient,  inasmuch  as  it  referred  to  letters  received  from  the 
defendants  themselves  in  the  city  of  Laredo.  Subsequent 
reflection  and  an  examination  of  the  section  in  question  lead 
me  to  the  conclusion  that  this  impression  was  erroneous. 
The  letters  relied  on  to  establish  that  the  defendants  were 
non-residents  at  the  time  the  order  was  made  are  not  attached 
to  tt  J  affidavits,  nor  are  even  their  dates  given.  The  refer- 
ence to  them,  therefore,  in  the  affidavit  furnishes  no  proof 
that  they  establish  that  the  defendants  could  not,  with  due 
diligence,  be  personally  served  with  the  summons  in  this 
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state.  In  De  Weerth  agt.  Fddner  (16  J.W.,  295),  the  general 
term  of  the  common  pleas  held  that  where  documents  are 
relied  upon  in  an  affidavit  presented  for  the  purpose  of 
obtaining  a  provisional  remedy,  the  documents  themselves 
or  copies  thereof  must  be  furnished  to  the  court.  In  the 
absence  of  such  letters  or  copies  thereof,  the  plaintiffs'  case 
was  not  strengthened  upon  the  question  of  due  diligence  by  a 
simple  reference  to  them  in  the  affidavit.  The  plaintiffs' 
affidavit,  as  we  have  before  seen,  shows  that  the  summons 
and  complaint  had  been  issued  to  the  sheriff  of  this  county, 
and  alleges  that  the  defendants  cannot  be  found,  after  due 
diligence,  in  this  state,  and  the  deponent  is  informed  and 
believes  that  said  defendants  are  now  in  the  city  of  Laredo, 
state  of  Texas.  It  does  not  state  that  the  sheriff  has  so 
informed  the  deponent,  nor  does  the  sheriff  make  any  certifi- 
cate showing  that  he  has  made  any  efforts  to  serve  the  sum- 
mons and  complaint  upon  the  defendants  within  this  state. 
I  cannot,  therefore,  distinguish  this  case  from  that  of  Carle- 
ton  agt.  Carleton  (S5  N.  Y.^  313).  In  that  case  the  cases  of 
JSehnont  agt  Cornen  (82  iT.  Y.j  256)  and  Howe  Machine 
Company  agt.  Pettihone  (74  -ZV^*  P".,  68),  which  are  relied 
upon  by  the  plaintiffs'  counsel,  are  commented  upon  and  dis- 
tinguished, and  the  decision  in  the  former  case  was  supported 
on  the  ground  that  the  affidavit  therein  contained  allegations 
tending  to  show  that  an  effort  had  been  made  to  find  the 
defendant  within  the  state  and  that  he  was  not  there,  and 
hence  it  conferred  jurisdiction  upon  the  court  or  judge  to 
pass  upon  the  question  of  the  sufficiency  of  the  proof,  and  in 
the  latter  case  it  appeared  that  there  was  a  certificate  of  the 
sheriff  that  he  had  used  due  diligence  to  find  the  defendant 
for  the  purpose  of  serving  the  summons  upon  him,  and  that 
from  the  best  information  he  could  obtain  he  learned  he  had 
loft  the  state.  No  such  feature  exists  in  the  case  now  under 
consideration,  nor,  as  I  view  it,  is  any  fuller  information 
imparted  by  the  affidavits  than  was  presented  in  the  case  of 
Carleton  agt  Carleton  {supra)^  where  the  affidavit  stated  that 
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the  defendant  "  has  not  resided  within  the  state  of  New  York 
since  March,  1877,  and  deponent  is  informed  and  believes 
that  defendant  is  now  a  resident  of  San  Francisco,  Cali- 
fornia." The  plaintiff  relies  npon  the  case  of  Smith  agt. 
Makan  (27  Hun^  40),  decided  by  the  general  term  of  this 
department.  In  that  case,  however,  the  motion  was  made  by 
a  non-resident  and  junior  attaching  creditor,  and  a  qua&re  was 
expressed  as  to  whether  the  affidavit  conid  have  been  sus- 
tained if  the  motion  had  been  made  by  the  debtor  himself 
(see  opinion  of  Davis,  P.  J.,  on  concurring  in  the  opinion  of 
Brady,  J. ;  Davis,  P.  J.,  and  Brady,  J .«  only  being  present). 
I  do  not  regard  that  case,  therefore,  as  in  point,  and  shall 
follow  the  decision  of  the  court  of  appeals  in  CarleUm  agt. 
Carleton,  already  referred  to. 
Motion  granted,  with  ten  dollars  costs,  to  abide  event. 


SUPKEME  COURT. 


John  Yan  Eay,  respondent,  agt.  Clara  Mobbis  Habbiot, 

appellant. 

Code  qf  VmL  Procedure,  section  872 — Examination  of  partiee  Ufore  trial -^ 
What  must  he  estabUthed  by  the  affidavit — JSvffidency  of. 

Though  to  entitle  a  party  to  an  order  for  the  examination  of  the  adverse 
party  as' a  -witness  it  must  appear  by  the  affidavit  upon  which  the  appli- 
cation is  based  that  there  was  a  bona  fide  purpose  to  take  evidence  of  the 
party  to  use  it  upon  the  trial,  yet  it  is  not  necessary  to  state  it  in  direct 
and  positive  terms.  The  law  will  be  complied  with  when  that  fact 
shall  be  made  to  appear  as  one  that  has  been  established  by  the  evidence, 

JFtrsi  Department^  Oeneral  Term^  Attg^csty  1883, 

Before  Davis,  P. «/".,  Brady  and  Daniels,  JJ, 

Appeal  from  order  requiring  the  defendant  to  appear  before 
the  court  and  submit  to  an  examination  as  a  witness  before  the 
trial. 
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O^ Byrne  dk  Stemarty  for  respondent 

Daniels,  J.  —  Argument  of  the  appeal  in  this  action  was 
ordered  for  the  reason  that  the  oflSce  address  of  the  defend- 
ant's attorney  was  added  to  his  name  at  the  conclusion  of  the 
answer  served  in  the  action,  and  the  answer  as  well  as  the 
complaint  were  made  a  part  of  the  application  upon  which 
the  order  for  the  examination  of  the  defendant  was  made. 
But  whether  this  addition  would  be  a  compliance  with  the 
provisions  of  section  872  of  the  Code,  directing  that  the 
affidavit  shall  set  forth  the  residence  or  office  address  of  the 
attorney,  is  a  point  which  certainly  would  admit  of  grave 
doubt,  for  the  section  has  been  framed  in  such  a  manner  as  to 
render  the  intention  apparent  that  this  statement  shall  be 
made  and  verified  as  a  part  of  the  affidavit  itself ;  but  it  is 
not  necessary  for  the  disposition  of  this  case  decidedly  to 
determine  thib  point,  for  if  it  could  be  held  to  be  an  irregu- 
larity in  the  proceeding,  the  papers,  as  they  have  been  pre- 
sented upon  the  appeal  do  not  permit  the  defendant  to  take 
advantage  of  it.  For  this  omission  in  the  affidavit  does  not 
appear  to  have  been  specified  in  the  notice  of  motios  or  the 
order  to  show  cause  upon  which  the  motion  was  heard  and 
decided,  as  that  has  been  required  by  Rule  37  of  the  general 
rules  of  practice,  and  for  that  reason  the  point  is  not  properly 
before  the  court  whether  the  affidavit  was  or  was  not  sufficient 
upon  this  subject.  From  the  terms  of  the  order,  the  motion 
appears  to  have  been  disposed  cf  upon  its  merit  rather  than 
by  any  specific  objection  to  mere  defects,  whether  formal  or 
substantial,  in  the  affidavits,  and  as  the  notice  of  motion  or 
order  to  show  cause  was  not  made  a  part  of  the  papers  on  the 
appeal,  the  case  requires  to  be  considered  in  the  same  manner 
at  the  present  time. 

The  principal  objection  taken  to  the  affidavits  is  that  it 
was  not  made  to  appear  that  there  was  a  honafide  purpoto 
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to  take  the  evidence  of  the  defendant  to  use  it  upon  the  trial, 
and  by  section  872  of  the  Code  that  is  required  to  be  shown 
in  such  an  application  as  the  present  one  to  entitle  the  party 
to  an  order  for  the  examination  of  the  adverse  party  as  a 
witness.  But  it  has  not  been  rendered  necessary  to  state 
that  in  positive  and  direct  terms.  The  law  will  be  complied 
with  when  that  fact  shall  be  made  to  appear  as  one  that  has 
been  established  bj  the  afiBidavits,  and  no  more  than  that  is 
required  by  the  case  of  Chapin  agt.  Thompson  (16  Iluny  53). 
The  affidavits  upon  which  the  order  was  made  state  that  the 
plaintiff  is  unable  to  prove  the  number  of  times  the  dramatic 
composition  in  controversy  has  been  produced  and  repre- 
sented upon  the  stage  by  the  defendant,  under  the  agreement 
made  with  her  by  the  plaintiffs  assignor,  and  for  which  she 
promised  and  agreed  to  pay  a  royalty  of  ten  dollars  for  each 
and  every  representation  of  the  performance  by  her.  Those 
representations  have  been  made  in  various  places,  and  the 
knowledge  of  the  number  is  a  fact  peculiarly  with  the  defend- 
ant. The  proof  of  this  fact  is  essential  to  the  right  of  the 
plaintiff  to  maintain  the  action,  and  the  affidavits  indicate  it 
to  be  probable  that  this  proof  can  be  obtained  from  no  other 
source  than  from  the  defendant  herself.  And  for. that  reason 
the  plaintiff  has  stated  that  he  cannot  safely  proceed  to  the 
trial  of  the  action  without  her  testimony,  and  that  it  is 
material  and  necessary  for  him  in  the  prosecution  of  the 
action.  It  is  to  be  reasonably  inferred  from  these  circum- 
stances that  it  is  not  simply  the  purpose  of  the  plaintiff  to 
discover  what  the  defendant  may  be  able  to  swear  to  as  a 
witness  in  her  own  behalf  that  her  examination  has  been 
applied  for,  but  for  the  purpose  of  acquiring  the  evidence 
necessary  for  him  in  bringing  the  action  to  trial.  And  for 
that  purpose  and  that  extent  he  has,  under  the  circumstances, 
a  right  to  take  the  testimony  of  the  defendant  as  a  witness 
for  himself  before  the  trial,  of  the  action.  The  defendant 
has  been  a  difficult  person  to  find  and  serve  with  papers  in 
the  action,  and  to  obtain  her  evidence  the  plaintiff  has  observed 
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all  the  diligence  which  reasonably  strict  practice  conla  exact 
from  hiin  for  the  attainment  of  this  object. 

The  order  in  the  case  as  it  has  been  presented  bj  the 
appeal  should  be  affirmed,  together  with  the  asoal  costs  and 
disbursements  upon  the  appeal. 

Davis,  P.  J.,  and  Bbadt,  J.,  concur. 


CITY  COURT  OP  NEW  YORK. 
Henrt  M.  Gescheidt  agt  Stephen  G.  Quire. 

Neu>  trial — When  mU  he  denied  —  Practice, 

Although  where  the  defendant  sets  up  the  defense  that  the  demand  on 
which  the  action  was  founded  "  has  been  bought  and  sold  or  received 
for  prosecution  "  by  an  attorney  and  counselor,  contrary  to  the  statute 
(2  R.  8.f7i  et  seq.\  the  court,  and  not  the  jury,  are  to  pass  upon  the 
question.  If  determined  against  the  plaintiff,  he  must  be  non-suited, 
and  if  in  his  fayor  the  Jury  must  be  instructed  accordingly;  yet  the 
plaintiff  cannot  invoke  its  aid  if  he  neglects  to  avail  himself  of.  or  to 
perform,  the  requirements  of  tiiis  rule,  or  if  he  waives  the  right  it 
confers. 

AVliere  the  plaintiff  did  not  request  the  court  to  direct  the  Jury  to  find  for 
him,  he  cannot  complain  because  the  defendant  did  not  deem  it  to  bo 
his  duty  to  move  for  a  nonsuit,  and  having  conceded  the  affirmative  to 
the  defendant  the  plaintiff  was  the  first  to  go  to  the  Jury,  to  whom  he 
voluntarily  submitted  his  case  and  they  having  found  against  him,  and 
he  must  abide  by  their  verdict. 

Where  such  a  defense  is  made  out  and  the  question  of  interest  is  for  the 
court  and  not  for  the  jury,  an  absolute  Judgment  in  favor  of  the 
defendant,  as  distinguished  from  a  Judgment  of  nonsuit,  is  proper. 

Special  Temty  December^  1883. 

Motion  for  a  new  trial  npon  the  minutes. 

E,  M.  Oescheidtj  for  plaintiff. 

J.  B.  Zeavittf  for  defendant 
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Hyatt,  J,  —  This  action  was  brought  by  the  plaintiff  as 
the  indorsee  of  a  certain  promissory  note  against  the  maker, 
who  interposed  the  statutory  defense,  that  the  plaintiff,  as  an 
attorney  and  counselor  at  law  bought  the  note  in  question 
with  the  intent  and  purpose  of  bringing  an  action  thereon 
(2  R,  S.J  288,  sec.  71).  Upon  the  trial  the  defendant  was 
conceded  the  affirmative  and  called  the  plaintiff  as  his  witness 
to  establish  the  defense ;  the  plaintiff  subsequently  testified 
in  his  own  behalf ;  the  case  was  submitted  to  the  jury,  after 
the  summing  up  by  counsel,  without  either  party  taking  an 
exception  or  making  a  request ;  the  jury  found  a  verdict  for 
the  defendant. 

The  plaintiff  now  urges  that  if  this  peculiar  defense  was 
established  he  should  have  been  nonsuited,  and  if  not  estab- 
lished that  a  verdict  should  have  been  directed  in  his  favor, 
relying  upon  the  rule  as  laid  down  in  the  case  of  Orcutt  agt, 
PeUit  (4  DeniOj  233). 

Admitting  the  soundness  of  this  authority,  yet  the  plaintiff 
cannot  invoke  its  aid  if  he  neglects  to  avail  himself  of,  or  to 
perform,  the  requirements  of  this  rule,  or  if  he  waives  the 
right  it  confers, 

The  plaintiff  did  not  request  the  court  to  direct  the  jury 
to  find  for  him  and  he  certainly  cannot  complain  because 
the  defendant  did  not  deem  it  to  be  his  duty  to  move  for  a 
nonsuit ;  having  conceded  the  afiirmative  to  the  defendant 
the  plaintiff  was  the  first  to  go  to  the  jury,  to  whom  he 
voluntarily  submitted  his  case,  they  found  against  him  and  he 
must  abide  by  their  verdict. 

But  even  if  counsel  had  pursued  the  course  suggested  by 
the  rule  in  the  case  of  Orctitt  agt.  Pettit  (aupra)^  nevertheless 
it  is  doubtful  if  he  would  be  entitled  to  the  relief  he  asks 
for.  In  the  case  of  Mann  agt.  FairchUd  (3  Allb.  Ct,  of  App. 
J)ec.j  161),  where  the  issue  was  the  same  as  in  the  case  at 
bar,  the  court  held  that  when  such  a  defense  is  made  out  and 
the  question  of  interest  is  for  the  court  and  not  for  the  jury, 
Vol.  LXVI        36 
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an  absolate  judgment  in  favor  of  the  defendant,  as  distin- 
gnished  from  a  judgment  of  nonsuit,  is  proper. 

The  plaintiff,  however,  is  not  prevented  by  reason  of  his 
conduct  of  tlie  trial  of  the  aption  from  moving' upon  the 
minutes  to  set  aside  the  verdict,  as  founded  upon  insufficient 
evidence  {Kelly  agt.  Frazier^  27  JTtm,  314),  but  after  a  careful 
examination  of  the  minutes  of  testimony  I  am  satisfied  that 
there  is  evidence  in  the  case  to  sustain  the  finding  of  the 
jury,  and  I  do  not  feel  justified  in  setting  aside  the  verdict, 
either  as  unsupported  by,  or  clearly  against  the  weight  of 
evidence  {Samuels  agt.  Weaver^  Weekly  Dig*,  272). 

Motion  for  a  new  trial  denied,  with  ten  dollars  costs. 


SUPREME  COURT. 

SiMOK  J.  M.  Beax  agt.  The  American  Rapid  Telegraph 

OoMPANT  and  others. 

QnTporaUoru —  Irtuteea  —  Contracts — Syndicate  agre&ment — Bight$qf  par' 

Ue$  under — Parties — PracOee, 

The  plaintiff,  with  others,  owners  and  InventorB  of  appliances  in  tele- 
graphy, in  December,  1878,  entered  into  a  syndicate  agreement,  and 
defendants  Angle  and  Craig,  as  trustees  of  the  syndicate,  issued  to 
plainti£F  a  certificate  for  twenty  shares  of  its  stocks.  The  defendant 
Wallace  was  afterwards  Joined  as  trustee  with  Angle  and  Craig.  The 
defendant  Telegraph  Company  was  organized  soon  after,  and  its  90,000 
shares  of  stock  distributed  equally  among  three  trustees,  its  corporators, 
one  of  whom  was  defendant  Wallace.  The  syndicate  inventions  and 
patents  were  transferred  by  Angle,  Craig  and  Wallace  for  20,000  shares 
of  the  company's  stock  to  the  three  trustees  of  the  defendant  company, 
Read,  Brown  and  Wallace,  who  at  the  same  time  transferred  them  to 
the  company.  After  the  company  had  gone  into  operation,  a  certificate 
for  the  20,000  shares  due  the  trustees  of  the  syndicate  was  made  out, 
but  was  never  issued  to  them.  In  this  action  to  assert  plainUiTa  title 
in  the  trust  property  as  member  of  the  syndicate  : 

JSteld,  that  the  corporation  was  chargeable,  not  only  by  the  connection  of 
Wallace  with  its  organization,  but  by  the  fair  inference  to  be  drawn  by 


NEW  YORK  PRACnCB  REPORTS.  275 

Bear  agt  American  Rapid  Telegraph  Company. 

the  course  of  dealing  with  the  several  parties,  with  knowledge  of  the 
representative  character  of  the  persons  with  whom  it  was  dealing ;  that 
there  has  been  a  plain  violation,  through  the  instrumentality  of  the 
trustees,  and  by  their  misconduct  or  the  misconduct  of  some  of  them, 
of  the  rights  of  the  beneficiaries  under  these  contracts,  and  that  plain- 
tiff is  entitled  to  the  relief  sought.  , 
The  practice  does  not  permit  a  defendant,  even  though  he  has  concealed 
in  his  answer  a  counter-claim,  to  stand  by  and  permit  the  plaintiff  to 
proceed  as  though  no  counter-claim  were  pleaded,  and  thus  attempt  to 
take  advantage  of  the  omission  to  file  a  reply  by  moving  to  dismiss  the 
plaintiff's  complaint. 

Special  Term^  Deoember^  1883. 

James  Armstrong,,  for  plaintiff. 

Alexander  <&  Oreen^  for  defendant  the  American  Bapid 
Telegraph  Company. 

William  A.  Boyd  and  Evovng  cb  Southard^  for  defendant 
Horatio  Gr.  Angle. 

2ho7nas  Thacher,  for  defendants  Craig  and  Wallace. 

* 

Erastus  New  and  William  A,  Beach^  for  defendants  Church 
and  Bice. 

Maoomber^  J. —  This  action  is  brought  by  the  plaintiff  as 
one  of  the  cestui  que  trustSy  in  behalf  of  himself  and  his 
co-beneficiaries,  against  the  trustees  and  the  party  to  whom 
the  trustees  have  disposed  of  the  trust  property. 

At  the  trial  and  after  the  close  of  the  plaintiff's  case, 
counsel  for  the  defendant  company  and  for  the  defendants 
Craig  and  Wallace,  moved  for  a  dismissal  of  the  complaint 
on  various  grounds. 

The  motion  was  formally  denied,  and  thereupon  they 
declined  giving  any  evidence  in  the  case,  and  resting  upon 
what  they  deemed  to  be  omissions  and  deficiencies  in  the 
plaintiff's  case,  submitted  their  rights  as  the  case  then  stood. 

I  refer  to  ray  findings  for  the  facts  in  detail.    For  the  pur* 
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pose  of  coDBidering  the  argument  of  the  defendants'  counsel 
and  the  elaborate  briefs  submitted  on  all  sides  in  the  case,  the 
following  summarized  statement  of  the  facts  is  perhaps 
sufficient : 

On  the  11th  day  of  December,  1878,  the  defendants  Craig 
Foot  and  Bandall  were  the  owners  of  certain  discoveries  and 
inventions  in  the  art  or  science  of  conveying  intelligence  by 
electricity.    The  plaintiff  Bear  also  had  obtained  a  patent  of 
an  invention  known  sl'*  an  improvement  in  the  Terraqueous 
telegraph,  and  had  on  file  in  the  proper  office  at  Washington, 
a  caveat  for  another  invention  known  as  the  Telegraphone. 
On  that  day,  namely,  the  11th  day  of  December,  1878,  these 
parties  entered  into  what  is  known  as  a  syndicate  agreement, 
which  is  set  forth  in  the  case.    Angle  and  Craig  entered 
upon  the  discharge  of  their  obligations,  in  pursuance  of  such 
agreement,  and  on  the  23d  day  of  December,  1878,  they 
issued  to  the  plaintiff  a  certificate  for  twenty  shares  of  thd 
syndicate  stock.     On  the  9th  day  of  January,  1879,  the  plain- 
tiff and  Bandall  and  Foote  executed  a  paper  or  letter  addi-essed 
to  Horatio  6.  Angle  and  Daniel  H.  Craig,  describing  them  as 
trustees  under  the  contract  of  December  11, 1878,  and  author- 
izing and  requesting  them  to  purchase  and  consolidate  into 
the  American  syndicate  of  telegraph  patents,  created  by  the 
contract  of  December  11,  1878,  the  American  compound  tele- 
graph wire  for  the  uses  of  said  syndicate,  and  authorizing 
them  for  that  purpose  to  take  into  their  number  another 
trustee  to  aid  in  the  management  of  the  matter,  to  wit,  either 
Chester  Snow  or  Thomas  Wallace. 

The  defendant  company  was  organized  as  a  corporation 
under  the  laws  of  the  state  of  New  York  on  the  24th  day  oi 
February,  1879,  for  the  purpose  of  purchasing  or  acquiring 
control  of  the  rights,  interests,  privileges  and  property  in  the 
trust,  and  of  building  and  operating  telegraph  lines  therefor. 
Its  capital  stock  upon  its  organization  was  divided  into  30,000 
shares  of  the  par  value  of  $100  each,  and  was  distriboted 
among  James  M.  Brown,  Edwin  Bead  and  Thomas  W^allacc, 
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its  incorporators,  in  lots  of  10,000  shares  each.  Thomas 
Wallace  above  mentioned  was  a  director  of  the  company.  In 
pnrsaance  of  the  letter  the  defendants  Craig  and  Angle  pur- 
chased for  the  benefit  of  the  trust  the  said  wire  interest,  and 
did  associate  with  themselves  the  said  Thomas  Wallace,  who 
accepted  the  appointment  under  the  terms  set  forth  in  the 
agreement  of  March  14, 1879,  between  the  Telegraph  Con- 
struction Company  and  Angle,  Craig  and  Wallace.  The 
instrument,  by  which  the  inventions  and  patents  held  by 
Angle  and  Wallace,  as  trustees,  were  transferred  to  Bead, 
Brown  and  Wallace,  bears  date  March  28, 1879. 

On  the  same  day  Bead,  Brown  and  Wallace  transferred  the 
same  inventions  and  patents  to  the  defendant  the  American 
Bapid  Telegraph  Company.  The  telegraph  company  after- 
wards made  a  contract  with  said  Craig  to  build  its  line  from 
New  York  to  Boston.  The  capital  stock  of  the  company  was 
increased  to  $4,000,000  on  March  26,  1880,  and  $10,000,000 
on  March  9,  1881. 

It  is  apparent  that  the  two  contracts,  both  bearing  date 
March  28,  1875,  are  parts  of  the  same  transaction  by  which 
the  American  Bapid  Telegraph  Company  purchased  the 
entire  trust  property  and  became  indebted  therefor  to  the 
defendants.  Angle,  Craig  and  Wallace,  as  trustees.  The  cor- 
poration was  chargeable  not  only  by  the  connection  of  Wal- 
lace with  its  organization,  but  by  the  fair  inference  to  be 
drawn  by  the  course  of  dealing  with  the  several  parties,  with 
knowledge  of  the  representative  character  of  the  persons 
with  whom  it  was  dealing.  It  is  claimed  by  the  learned 
counsel  for  the  defendants  that  the  company  was  in  no  way 
bound  to  regard  the  rights  of  the  syndicate  trustees. 

In  this  I  cannot  agree  with  them,  nor  in  their  position,  that 
all  the  company  need  do  was  to  see  that  the  number  of  shares 
contracted  for  were  in  form  transferred  to  the  trustees.  It 
does,  indeed,  appear  that  Angle,  Craig  and  Wallace  received 
these  shares  of  stock,  if  the  mere  recital  in  the  receipt  is  suf- 
ficient to  show  such  fact  to  exist.    But  it  is  quite  apparent 
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from  the  proof  and  admisBion  in  the  pleadings,  that  theetock, 
nearly  all  of  it,  went  back  simnltaneouBlj  into  the  hands  of 
the  company.  By  the  answer  itself  of  the  defendant  corpo- 
ration the  30,000  shares  were  issned  for  tlie  nse  of  the  trus- 
tees, npon  the  understanding  and  agreement  that  9,970  shares 
should  be  forthwith  returned  to  the  treasury  for  working 
capital,  and  20,000  shares  should  be  retained  by  it,  to  bo  held 
to  await  the  result  of  the  examination  as  to  value  and  title, 
and  to  be  thereafter  distributed.  Without  going  into  the 
details  of  the  case  further  upon  this  branch  of  it,  it  is  apparent, 
in  the  absence  of  proof  explaining  the  conduct  of  the  company 
and  extenuating  the  acts  of  the  trustees,  that  there  has  been  a 
plain  violation,  through  the  instrumentality  of  the  trustees, 
and  by  their  misconduct  or  the  misconduct  of  some  of  them, 
of  the  rights  of  the  beneficiaries  under  these  contracts. 

As  the  case  stands,  therefore,  I  do  not  see  that  tlie  court 
has  any  discretion  to  withhold  from  the  plaintiff  the  relief 
sought,  which  is  placed  upon  the  ground  of  the  misconduct 
of  the  trustees  through  the  connivance  of  the  corporation, 
which  had  full  knowledge  of  the  duties  and  obligations  of  the 
trustees  to  their  cestui  que  trust 

It  does  not  appear  that  the  defendant  Angle,  who  has  died 
since  the  action  was  begun,  has  been  guilty  of  any  active 
violation  of  his  duty.  But  it  does  appear  that  he  had  refused 
to  become  a  party  plaintiff  to  the  action,  and  he  was  properly 
therefore  made  a  party  defendant. 

The  other  questions  in  the  case  are  not  of  difficult  disposi- 
tion. It  is  contended  that  the  defendant  company  is  entitled 
to  an  affirmative  judgment  against  the  plaintiff  upon  the 
inspection  of  its  answer,  which  contains,  as  is  alleged,  a 
counter-claim.  It  is  true  that  the  matter  pleaded  is  stated  to 
be  for  answer  and  by  way  of  counter-claim.  There  is  no 
separation  of  the  counter-claim  by  separate  numbering  from 
the  defenses  and  denials,  and  no  special  affirmative  relief  is 
asked  for  in  the  prayer. 

I  do  not  understand  that  the  practice  permits  a  deferdant, 
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even  though  he  has  concealed  in  his  answer  a  counter-claim,  to 
stand  by  and  permit  the  plaintiff  to  proceed  as  though  no 
counter-claim  were  pleaded,  and  so  attempt  to  take  advantage 
of  the  omission  to  file  a  reply  at  the  close  of  the  plaintifiPs 
case,  and  upon  an  application  to  dismiss  the  complaint.  If  it 
were  necessary,  I  should  deem  it  the  duty  of  the  court,  in  the 
exercise  of  its  discretion,  to  permit  a  reply,  which,  in  this 
case,  would  be  the  sheerest  formality,  to  be  filed  nunc  pro  tunc. 

Furthermore,  I  do  not  think  the  agreement  contained  in 
what  is  known  as  the  arbitration  clause,  can  stand  in  the  way 
of  the  relief  here  sought  by  the  plaintiff.  That  agreement 
was  to  the  effect  that  the  product  of  the  trust  property  was 
to  be  apportioned  among  the  different  patents  and  inventions, 
and  to  be  divided  among  the  beneficiaries  by  their  trustees. 
There  is  not  a  defect  of  parties.  It  appears  that  Mr.  Angle 
declined  to  be  a  party  plaintiff,  and  for  that  reason  was  prop- 
erly made  a  party  defendant.  Mary  E.  Foote  was  not  a  party 
to  the  syndicate  agreement  of  December  14,  1878.  Edwin 
Heade  was  made  a  party  by  the  service  on  him  of  an  order. 
The  aflSdavits  and  the  order  by  which  he  was  brought  into  the 
ease  show  that  Foote  and  Bandell  are  no  longer  interested' 
parties,  and  Beade  himself  has  made  default. 

In  the  absence  of  any  plan  of  a  defect  of  parties,  I  do  not 
think  that  the  court  has  any  reason  to  bring  in  other  persons 
than  those  already  before  it  for  a  full  and  complete  judgment. 

I  should  have  preferred  that  the  defendants  had  produced 
their  proofs  before  me,  rather  than  to  be  obliged  to  pass  upon 
a  case  of  this  magnitude  upon  a  partial  presentation  of  the 
facts  thereof.  Nevertheless,  I  do  not  see  that  I  have  any 
discretionary  power  to  withhold  from  the  plaintiff  the  judg- 
ment which  these  facts  show  he  is  entitled  to. 
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SUPREME  COUJRT. 

Constance  A.  Andrews,  plaintiff  and  appellant,  agt.  John 
D.  Pbince  and  others,  defendants  and  respondents. 

Examination  Wore  trial —  Of  a  party  in  action  resting  upon  frattd,  trill  not 
be  ordered  when  this  object  is  to  procure  testimony  to  estdbUsh  such  fraud — 
Code  of  CivU  Procedure^  section  880.  * 

In  actions  resting  upon  fraud,  deceit  and  fraudulent  conspiracy,  an  order 
for  the  examination  of  a  party  defendant  before  trial  will  be  vacated 
when  the  object  of  it  is  to  procure  testimony  to  establish  the  fraud. 

First  Department^  General  Term^  December y  1888. 

Before  Davis,  P. «/.,  Bbady  and  Daniels,  JJ. 

Appeal  from  an  order  vacating  an  order  for  the  examina- 
tion of  James  E.  Keene,  one  of  the  defendants,  as  a  party 
before  trial. 

Uarry  WUbnr^  for  appellant. 

William  G.  Choate^  for  respondent. 

Brady,  J,  —  This  action  is  one  which,  under  the  old  system, 
would  be  embraced  with  those  designated  as  actions  on  tort, 
and  rests  upon  charges  of  fraud  and  deceit  for  the  purpose  of 
obtaining  money.  The  first  allegation  in  the  complaint  is  that 
the  defendants  and  others  unknown  to  the  plaintiff,  for  the 
purpose  of  obtaining  money  by  fraad  and  deceit,  on  or  about 
a  certain  day  procured  the  organization  of  two  companies ; 
and  it  is  farther  charged  that  in  pursuance  of  such  fraadnlent 
and  deceitful  purpose  the  defendants  did  certain  things  par- 
ticularly set  out,  and,  further,  that  the  money  received  from 
the  plaintiff  was  received  in  pursuance  of  the  purpose  for 
which  the  company  was  organized  and  the  representations 
made.  The  action  is,  therefore,  one  which  rests  entirely  upon 
charges  of  fraud,  deceit  and  fraudulent  conspiracy.  It  seems 
to  be  well  settled  that  in  such  an  action  an  order  for  the 
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examination  of  the  party  will  be  vacated  when  the  object  of 
it  is  to  procure  testimony  to  establish  the  fraad  charged.  This 
doctrine  rests  upon  the  provisions  of  the  constitution  of  this 
state,  which  declares  that  no  person  shall  be  compelled,  in  any 
criminal  case,  to  be  a  witness  against  himself.  Yamaio  Trad- 
ing Company  agt.  Brown  {decided  in  this  department  and 
reported  in  25  Hun^  248)  is  in  point  upon  the  question 
involved  upon  this  appeal,  in  which  it  was  decided  that  when 
the  object  of  the  examination,  as  already  suggested,  is  to  show 
by  the  testimony  of  the  party  that  he  procured  property  from 
the  plaintiff  by  means  of  false  and  fraudulent  representations 
the  order  for  his  examination  should  be  vacated  (^S!^,  also^ 
Kenny  agt.  RdbertSy  26  Hun^  166 ;  Corbett  agt.  De  Comsan^ 
6  All.  N.  a,  169:  Burlank  d^^t.  Reed,  11  N.  Y.  Weekly 
Big.,  676). 

The  case  of  the  Canada  Steamship  Company  agt.  Sinclair 
{reported  in  8  Civil  Pro.,  285)  is  not  in  conflict  with  the  cases 
referred  to.  But  if  it  were  it  would  not  be  regarded  as  over- 
ruling (being  a  special  term  case)  the  decision  of  the  general 
term  of  this  department.  That  case,  however,  is  distinguisha- 
ble from  this,  in  that  it  was  commenced  to  recover  property 
or  its  value,  and  the  object  of  the  examination  was  to  show 
how  much  of  the  property  which  was  stolen  from  the  plain- 
tiffs came  into  the  possession  of  the  defendant. 

The  court  held  that  the  possession  of  the  goods  is  not  of 
itself  a  crime.  It  was  necessary  if  they  were  bought  by  the 
defendants  to  show  that  they  were  purchased  with  a  knowl- 
edge of  their  being  stolen.  If  the  proposition  was  recognized, 
as  it  should  have  been,  that  if  it  appeared  that  the  testimony 
which  the  party  sought  related  exclusively  to  frauds,  which 
amounted  to  a  crime,  the  order  could  not  be  maintained. 

For  these  reasons  the  order  appealed  from  was  properly 
made  and  should  be  sustained. 

The  judgment  of  the  court  is,  therefore,  that  the  order 
appealed  be  affirmed,  with  ten  dollars  costs  and  disbursements. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 
Vol.  LXVI      Stt 
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N.  T.  COMMON  PLEAS. 
BsKJAMiN  W.  King  agt.  Ahob  A.  Southwick  et  dL 

Attachment — An  affidatU  on  an  appUeaUon  for  an  attachment  vihich  itaiet 
the  eavM  of  action  on  infcTmaJtUm  ani  heUtf  ie  ineufMent —  Code  qf  OM 
Procedure^  aeetione  686,  686. 

In  an  affidavit  on  an  application  for  an  attachment  the  eauee  qf  action  was 
stated  on  information  and  beUtf,  but  the  nan-residerhee  of  the  defendants 
was  alleged  poMtiwty,    On  motion  to  vacate  the  attachment: 

BMy  that  the  cause  of  action  being  stated  on  inf onnation  and  belief,  and 
the  sources  of  the  information  not  being  given,  the  attachment  must  be 
vacated.  Such  a  verification  is  proper  in  a  pleading  but  not  in  an  affida- 
vit to  obtain  an  attachment 

Special  Term^  Janua/ry^  1884. 

Motion  to  vacate  an  attachment. 

The  affidavit  upon  which  the  attachment  waa  issued  alleged, 
first,  upon  information  and  belief,  a  cause  of  action  against 
the  defendantSvfor  a  conspiracy  to  defraud  ;  and,  second,  posi- 
tively that  the  defendants  were  non-residents.  The  motion  to 
vacate  the  attachment  was  made  upon  the  papers  upon  which 
it  was  granted. 

Oswcbld  Prentiss  Bachua^  for  motion,  argued  that  the  cause 
of  action  must  be  proved,  and  that  an  allegation  upon  infor- 
mation and  belief  is  insufficient,  and  cited  on  applications  for 
attachment :  Code  of  Civil  Procedure  {sees.  685, 686) ;  Smith 
agt.  Luce  (14  Wend.j  289) ;  Esi parte  Haynes  (18  Wend,^  611) ; 
Pierae  agt.  Smith  (1  Minn.^  60  [82]) ;  HiU  agt.  Bond  (22 
Ilow.^  272) ;  St  Amaud  agt.  De  Beixcedon  (3  Sandf.  \_S.  C], 
703) ;  Brewer  agt.  Tucker  (13  Abh.j  76)  ;  LaioUm  agt.  Kiel 
(51  Barh.,  32);  Totes  agt.  North  (44  N,  T.,  271,  274);  Steu- 
ben County  Bank  agt.  Alberfier  (78  iT.  Y.^  258) ;  Achrcyd 
agt.  Ackroyd  (11  J.J&.,  845) ;  Castdlanos  agt.  Jones  (5  iT.  IT., 
164, 168) ;  Donnelly  agt.  Corbett  (7  N.  F.,  500,  607).  Arrest 
and  bail :  Code  of  CivU  Procedure  (649,  557) ;  De  Nieirth 
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agt  Sidner  (25  Ei}w.y  419) ;  WhiOook  agt.  Hoth  (5  ^(Wi7., 
143) ;  Blaeon  agt,  Bruno  (21  J7t>w.,  112);  Dreyfus  agt.  (%i« 
(54  JJiw/?.,  405);  /Sa^wi  agt.  Beisenberger  (25  flbt/?.,  164); 
CrandaU  agt.  Bryan  (15  JETtinc?.,  48) ;  Adams  agt.  J/^229  (3 
Zfoz^.,  219) ;  Pierson  agt.  Freeman  (77  iT.  Z.,  689).  Injunc- 
tions :  Clwfe  ^  Cii^ii  Frocedwe  {sees.  603,  604,  607) ;  Crocker 
agt.  Baker  (8  J.ft&.,  182) ;  Pomeroy  agt.  Hmdmarsh  (5  J7(n£7., 
437) ;  Conkey  agt.  i>^A^  (17  Minn.j  459). 

Julius  M.  Ferguson^  opposed. 

J.  F.  Daly,  </.  —  The  motion  to  vacate  an  attachment  must 
be  granted.  The  whole  cause  of  action  (which  is  for  con- 
spiracy and  frand)  is  stated  on  information  and  belief,  and  the 
fionrces  of  information  are  not  given.  Such  a  verification  of 
the  canse  of  action  is  proper  in  a  pleading,  but  is  not  proper 
in  an  affidavit  upon  an  application  to  obtain  an  attachment. 

Ten  dollars  costs  to  defendant. 


SUPREME  COTTRT. 


Thomas  S.  Grimwood,  respondent,  agt.  William  M. 

Wilson  et  (d.^  appellants. 

Undertaking  on  appeal-^  To  be  executed  by  at  lecui  two  mretiea^DtfeeHte 
when  ngned  by  two  ntreties,  one  of  toMeh  is  plaintiffs  Code  of  Procedure, 
sections  848,  835  —  Code  of  Oiva  Procedure,  sections  1827,  1884. 

Where  a  person  Bigns  an  undertaking  given  on  appeal  in  an  action  as 
surety,  with  the  express  understanding  that  it  was  to  be  executed  also 
by  another  surety,  and  the  law  requires  two  sureties  to  an  undertaking 
that  would  operate  as  a  stay,  such  surety  is  not  liable  on  the  undertak- 
ing if  it  be  filed  without  a  second  surety  being  obtained. 

First  Departmewty  General  Term,  December^  1888. 
Before  Davis,  P.  c/.,  Bbady  and  Danijbls,  JJ, 


1 
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Appeal  from  judgment,  entered  npon  decision  of  the  court 
at  circuit  without  a  jury. 

Sidney  Harris,  for  appellant 

Wilbur  F.  Scatty  for  respondent. 

Davis,  P.  J.  —  This  action  was  brought  upon  an  under- 
taking, given  on  appeal  to  the  general  term  of  this  court,  in 
an  action  of  Grimwood  agt.  UrfnUy  the  co-defendant  of  the 
appellant.  The  undertaking  was  executed  by  Urbin,  the 
appellant  in  that  suit,  and  Wilson,  the  present  appellant. 
The  defense  interposed  was  to  the  effect  that  when  Urbin 
applied  to  Wilson  to  execute  the  undertaking  he  requested 
him  to  be  one  of  two  sureties  therein  ;  that  Wilson  declined, 
but,  upon  Urbin's  representation  that  one  Charles  F.  Hunter, 
president  of  the  People's  Bank,  or  some  other  responsible 
person,  would  execute  the  undertaking  as  the  other  surety, 
Wilson  signed,  on  condition  that  Mr.  Hunter  or  anotlier  respon- 
sible surety  should  execute  the  same.  The  undertaking 
executed  by  Urbin  and  Wilson  alone  was  afterwards  filed,  no 
second  surety  having  been  obtained.  The  judgment  appealed 
from  was  subsequently  afiirmed,  and  this  action  was  brought 
against  Urbin  and  Wilson  upon  the  undertaking. 

The  only  evidence  in  tlie  case  was  that  of  the  defendant 
Wilson  and  his  son,  whose  testimony  tended  to  show  that 
Wilson  executed  the  undertaking  upon  the  condition  that 
Mr.  Hunter  or  some  other  responsible  person  should  sign  the 
same  as  co-surety  with  him. 

There  was  no  evidence  in  the  case  tending  to  show  that 
Wilson  had  in  any  form  consented  to  waive  the  execution  of 
the  instrument  by  another  surety,  or  that  he  knew  the  fact 
that  it  had  been  filed  without  obtaining  such  surety.  Upon 
filing  the  undertaking  a  copy  thereof  was  served  upon  the 
plaintiff's  attorney,  and  no  steps  were  thereafter  taken  to 
require  the  surety  to  justify  or  to  enforce  the  judgment  pending 
the  appeal. 
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The  undertaking  was  made  at  a  time  when  the  old  Code 
was  in  operation.  Section  835  of  that  Code  provided  tliat 
an  appeal  from  a  judgment  directing  the  payment  of  money 
should  not  stay  the  execution  of  the  judgment,  unless  a 
written  undertaking  be  executed  on  the  part  of  the  appellant 
by  at  least  two  sureties.  The  fact  that  Urbin,  the  appellant, 
also  executed  the  undertaking  was  not  a  compliance  with  this 
requirement  {Moss  agt.  Hashrouck^  63  How.y  84).  He  was 
I  not  a  "  surety"  within  the  meaning  of  the  Code,  and  could 
not  be  made  one,  because  he  was  the  principal  against  whom 
the  judgment  had  been  recovered,  and  incurred  no  additional 
liability  by  the  execution  of  such  an  undertaking. 

The  court  below  refused  to  find  upon  the  evidence,  the 
facts  which  the  evidence  tended  to  establish,  and  being  uncon- 
tradicted did  establish,  and  exceptions  were  taken  to  such 
refusal.  This  refusal  was  undoubtedly  made  upon  the  ground 
that  the  execution  and  filing  of  the  undertaking  were  such 
acts  as  precluded  the  appellant  Wilson  from  proving  the 
alleged  defense,  to  wit,  that  he  executed  upon  condition 
that  anotlier  surety  should  be  obtained.  It  seems  to  be  very 
well  settled  in  this  state  that  where  a  surety  signs  a  bond 
upon  condition  that  it  is  not  to  be  delivered  until  another 
peraon  becomes  a  party  to  it,  the  delivery  in  violation  of  that 
condition  will  not  be  effective  against  him  {People  agt.  Bost- 
vnck^  32  N.  y.,  445 ;  Booketaver  agt.  Jayne^  60  N.  J^.,  150 ; 
Bentcm  agt.  MarUrij  52  If.  F.,  570,  574). 

The  case  of  The  People  agt.  Bostwick  was  questioned  by 
the  same  court  in  Bitssell  agt.  Freer^  but  it  was  not  neces- 
sarily overthrown,  because  the  court  held  that  the  facts  of 
Bussell  agt.  Freer  did  not  bring  the  case  within  the  principle 
of  The  People  agt.  Bostwick 

In  this  case  the  appellant  had  a  perfect  right  to  require 
that  the  undertaking  should  be  executed  by  another  surety, 
because  the  Code  itself  expressly  requires  that  the  instrument 
should  have  at  least  two  sureties  in  order  to  be  of  any  effect ; 
and  where  such  an  instrument  is  executed  upon  that  express 
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condition  or  understanding,  we  see  no  good  reason  why  the 
principal  and  the  party  in  whoee  favor  it  is  made  shonld  be  at 
liberty,  by  waiving  the  requirements  of  the  statute,  to  fix  a 
liability  upon  the  appellant  greater  than  that  which  &  compli- 
ance with  the  statute,  and  Mdth  the  conditions  upon  which  he 
signed  the  instrument,  would  imposie. 

The  undertaking  was  of  no  operative  effect  to  stay  proceed- 
ings upon  the  judgment,  unless  it  could  be  made  so  by  the 
waiver  of  the  plaintiff  in  the  judgment  to  enforce  his  statu- 
tory rights ;  but  that  waiver  could  not  get  rid  of  the  condition 
which  the  plaintiff  had  attached  to  his  execution  and  to  the 
delivery  of  the  undertaking.  Parties  must  be  presumed  to 
know  the  law.  And,  therefore,  the  surety  in  this  case  may 
well  be  presumed  to  know  that  the  instrument  he  had  signed 
would  not  be  operative  until  another  surety  had  joined  in  it. 
Thero  waa  nothing  unreasonable,  therefore,  in  the  evidence 
which  tends  to  establish  that  the  undertaking  was  not  to  be 
delivered  until  another  party  would  join,  and  that  the  execu- 
tion by  the  appellant  was  upon  that  condition. 

The  plaintiff  also  must  be  presumed  to  know  that  the  law 
requires  two  sureties  to  an  undertaking  that  would  operate  as 
a  stay,  and  if  he,  therefore,  of  his  own  motion,  chose  to  waive 
that  requirement  and  to  accept  the  instrument  with  one 
surety,  he  ought  at  least  to  have  been  sure  that  the  single 
surety  had  consented  to  accept  the  responsibility  thrown  upon 
him  by  the  absence  of  another  surety. 

We  think  the  judgment  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

Bbady,  J.,  concurred. 

Daniels,  J.  —  As  the  plaintiff  was  deprived  of  no  right, 
nor  delayed  in  the  collection  of  the  judgment  by  the  giving 
of  the  undertaking,  the  failure  to  comply  with  the  conditions 
imposed  by  the  defendant  subscribing  it  as  a  surety  was  a 
defense.  If  in  the  form  in  which  it  was  filed  it  would  have 
created  a  stay,  then  the  surety  would  probably  be  precluded 
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by  that  circamstance  from  denying  his  liability  upon  it.  Bat 
it  did  not.  As  there  was  bat  one  surety  it  did  not  stay,  or  in 
any  form  prevent  the  plaintiff  from  collecting  his  judgment 
{Code  Pro.y  sees.  848,  335).*  I  agree,  therefore,  with  the 
opinion  of  the  presiding  justice. 


N.  T.  SUPERIOR  COURT. 
Danijsl  D£  Leok  agt.  David  A.  Ds  Lima. 

Ekuimin/xlion  qf  party  before  trial — When  order  for,  shotdd  not  he  granted'-^ 

Code  of  OwU  Procedure,  section  870. 

An  order  should  not  be  granted  to  examine  a  defendant  before  trial,  in  a 
suit  for  damages  for  alleged  slander,  to  obtain  knowledge  or  informa- 
tion of  the  exact  language  used  by  him  in  disseminating  a  charge  that 
plainti£F  had  participated  in  a  scheme  of  blackmail  against  defendant. 

To  entitle  a  party  to  an  examination  of  a  defendant  it  must  appear  that 
plaintiff  has  a  cause  of  action  against  the  defendant.  Such  examina- 
tion will  not  be  allowed  for  the  purpose  of  informing  plaintiff  Whether 
he  has  such  a  cause  of  action  or  not 

Special  Temiy  Ja/nuary^  1884. 

Motion  to  vacate  order  for  the  examination  of  the  defend- 
ant, songht  for  the  purpose  of  framing  the  complaint. 

Frederick  R.  Couderty  for  motion. 

Beno  Loevyy^  opposed. 

Inorahak,  J.  —  This  action  is  brought  to  recover  damages 
for  alleged  slander. 

The  object  of  the  examination,  as  stated  in  the  afSdavit  on 
-which  the  order  was  granted,  is  to  obtain  knowledge  or  infor- 
mation of  the  exact  language  used  by  defendant  in  dissemina. 
ting  a  charge  that  plaintiff  had  participated  in  a  scheme  of 
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blackmaU  a^inst  the  defendant.     The  sole  object  of  the 
examination  is  therefore  to  compel  the  defendant  to  testify  as 
to  his  guilt  of  the  offense  charged. 

In  considering  the  provisions  of  the  Code  allowing  the 
examination  of  a  party  before  trial,  it  has  been  held  that  snch 
proceedings  are  a  substitute  for  a  bill  of  discovery  under  the 
former  practice,  which  was  abolished  by  the  Code  of  Pro- 
cedure, and  the  rules  adopted  by  the  courts  in  an  action  for  a 
discovery  have  been  applied  to  such  proceedings  {Glenny  agt. 
Stedwelly  64  N.  F.,  120). 

In  Bailey  agt.  Dean  (6  Barb.^  297)  it  was  held  that  a  party 
should  not  be  compelled  to  disclose  facts  to  enable  a  plaintifE 
to  sustain  an  action  for  slander.  I  have  been  unable  to 
discover  any  cause  in  which  this  rule  has  been  departed  from, 
and  it  was  substantially  followed  in  Phcenix  agt.  Dupuy  (7 
Dalyj  238).  There  is  another  objection  to  the  aflSdavit  on 
which  the  order  was  granted  that  is  also  fatal  to  tlie  order. 

To  entitle  a  party  to  an  examination  under  this  provision, 
it  must  appear  that  plaintiff  has  a  cause  of  action  against  the 
defendant.  Such  an  examination  will  not  be  allowed  for  the 
purpose  of  informing  plaintiff  whether  he  has  such  a  cause 
of  action  or  not.    A  fishing  excursion  was  never  allowed. 

Here  plaintiff's  only  allegation  that  would  go  to  show  that 
defendant  had  slandered  the  plaintiff  was  the  statement  of 
Inspector  Byrnes  that  defendant  had  charged  plaintiff  with 
being  paiticipant  in  the  scheme,  and  that  suspicion  rested  on 
plaintiff  because,  as  defendant  had  informed  the  inspector, 
plaintiff  had  refused  to  go  to  the  park  when  he  wanted 
plaintiff  to  go,  and  that  defendant  and  family  broke  ofE 
intercourse  with  plaintiff. 

The  only  statement  that  it  is  alleged  the  defendant  has 
made  was  that  plaintiff  would  not  go  to  the  park,  and  it  can 
hardly  be  said  that  such  a  statement  was  slanderous. 

I  do  not  think  that  there  is  any  cause  of  action  shown,  nor 
do  I  think  that  on  such  a  statement  plaintiff  should  be  allowed 
to  compel  the  defendant  to  spread  on  the  recoixi  every  word 
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that  he  uttered  to  his  family  and  the  police  oflSoers,  under 
circDinetances  detailed  in  the  afiSdavit. 

Motion  to  vacate  .order  for  the  examination  of  defendants 
granted. 


SUPREME  COURT. 


In  the  Matter  of  tlie  Judicial  Settlement  of  the  Acconut  of 
Ibaao  F.  Bkowk,  as  executor,'  &c.,  of  Dkbobah  Okskr^ 
deceased. 

WiU — probate  </ — TF/ten  legacy  io  a  eubecribing  vntness  void. 

Where  tliere  were  but  two  subscribing  witnesses  to  a  will,  to  one  of  which 
a  legacy  was  left,  and  the  will  could  not  be  proven  without  the  testi- 
mony of  such  legatee: 

ffeld,  that  the  legacy  to  him  was  void. 

Second  Department^  Oenetxil  Term^  Janitor y,  1884. 
Before  Babnabd,  P. «/.,  Pkatt  and  Dykman,  J  J. 

The  will  of  deceased  was  proved  in  March,  1 880,  before  the 
surrogate  of  Westchester  county.  The  decree  on  the  account- 
ing of  the  executor,  Isaac  F.  Brown,  adjudged  that  the  bequest 
in  the  will  to  said  Brown  of  one-half  part  of  her  residuary 
personal  property  was  void,  and  ordered  the  distribution  of 
tliat  share  to  the  next  of  kin  of  testatrix,  in  the  same  manner 
as  if  she  had  died  intestate,  on  the  grounds  appearing  in  the 
opinion.  The  said  Brown,  the  executor  and  devisee,  appealed 
from  the  decree. 

NeUon  H.  Baker  and  Francis  Lattin^  for  appellant. 

Charles  M,  Hall^  for  next  of  kin,  respondents. 

Barnard,   P.  J.  —  Deborah  Orsor,  by  her  last  will  and 

testament,  gave  her  residuary  estate  to  Isaac  F.  Brown  and 

[Margaret  Miller.     The  same  persons  wei*e  made  executors. 

There  were  two  witnesses  to  the  will,  Isaac  F.   Brown  and 

Vol.  LXVI        37 
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Daniel  B.  Foster,  both  lived  in  this  state,  and  lioth  were 
examined  upon  the  proof  of  the  will  and  there  were  but  these 
two  witnesses  to  the  will.  The  statute,  upon  the  subject  pi-e- 
sented,  is  as  follows: 

"  If  any  person  shall  be  a  subscribing  witness  to  the  execn- 
tion  of  any  will  wherein  any  beneficial  devise,  legacy,  interest 
or  appointment  of  any  real  or  personal  estate  shall  be  made  to 
such  witness,  and  such  will  cannot  be  proved  without  the 
testimony  of  such  witness,  tlie  said  devise,  legacy,  interest  or 
appointment  shall  be  void  only  so  far  as  concerns  such  witness 
or.  any  claiming  under  him,  and  such  person  shall  be  compel- 
able  to  testify  respecting  the  execution  of  the  said  will  in  like 
manner  as  if  no  sucli  devise  or  bequest  had  been  made"  (2 
E.  S,  [£d7n  ],  95,  sec.  50). 

The  will  could  not  be  proven  without  the  testimony  of 
Brown.  Two  witnesses  at  least  are  required  to  a  will.  This 
probate  required  both  witnesses  to  be  produced  and  examined. 
"  Two,  at  least,  of  the  witnesses  to  such  will,  if  so  many  are 
living  in  this  state,  and  of  sound  mind,  and  are  not  disabled 
from  age,  sickness  or  infirmity  from  attending,  shall  be  pro- 
duced and  examined  "  (2  li.  S.  [3l7n.],  67,  sec.  62). 

As  to  Brown,  the  legacy  was  void.  A  surrogate  may 
believe  one  witness  and  not  the  other,  and  thus  it  is  claimed 
that  a  will  can  be  proven  without  two  witnesses.  In  fact,  tlie 
statute  does  not  mean  this.  A  will  must  have  two  witnesses, 
and  both  must  be  sworn  to  prove  a  will,  with  certain  excep- 
tions, which  do  not  include  the  present  case.  The  testimony 
of  the  witness  of  necessity  muse  be  given ;  the  will  cannot  be 
proven  without  it,  and  the  legacy,  consequently,  is  void.  The 
subsequent  legislation  in  reference  to  the  examination  of 
interested  witnesses  does  not  repeal  by  implication  these 
statutes.  Such  repeals  are  not  favored,  and  there  is  no  incon- 
sistency in  both  statutes  standing  together. 

The  surrogate's  decree  appealed  from  should  be  affirmed, 
with  costs  against  the  appellant. 

Pbatf  and  Dykmas,  JJ.,  concur. 
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K  Y.  SUKEOGATE'S  COURT. 
In  Matter  of  the  Estate  of  Alfred  A.  Ranney. 

Executors^^  Accounting  by  executor,  ifhe.,  of  deceased  executor  —  Bepresenta- 
iives  of  a  deceased  executor  cannot  initiate  sucJi  proceedings  —  Code  of  Cml 
Procedure,  section  2606. 

A  proceeding  may  be  brought  in  this  court  by  or  against  the  executor  or 
administrator  of  decedent  A.,  who  was  himself  the  executor  or  admin> 
istrator  of  decedent  B.,  for  an  accounting  with  respect  to  decedent  A.'s 
estate.  The  parties  interested  in  the  estate  of  decedent  B.  will  be  enti- 
tled upon  such  accounting  to  assert,  in  common  with  the  other  creditors 
of  A.,  such  claims  as  they  may  have  against  his  estate  on  account  of  any 
liability  he  may  have  incurred  by  reason  of  his  administration  of  B.'s 
estate. 

But  there  is  no  provision  of  law  which  authorizes  the  representatives  of  a 
deceased  executor  or  administrator  to  initiate  and  conduct  a  proceeding 
for  the  accounting  of  their  decedent  in  the  estate  whereof  he  was  him- 
self executor. 

January^  1884. 

Rollins,  /S.  —  This  is  a  proceeding  instituted  by  the  exec- 
utor and  executrix  of  the  late  Lafayette  Ranney,  who  in  his 
lifetime  was  this  decedent's'  executor.  It  has  for  its  object 
the  judicial  settlement  of  the  account  of  Lafayette  Ranney 
as  such  executor  of  Alfred  A.  Ranney,  the  decedent.  Upon 
the  filing  of  the  petition  herein,  citations  were  issued  to  all 
parties  interested  in  the  estate,  except  the  administratrix  with 
the  will  annexed,  who  had  not  been  granted  letters  as  such. 
She  subsequently  appeared  by  her  attorney,  who,  now,  after 
a  spirited  contest  over  the  petitioners'  accounts  has  reached 
its  close,  and  just  as  a  decree  is  about  to  be  entered,  presses 
upon  the  attention  of  the  court  an  objection  to  its  jurisdictior 
to  entertain  these  proceedings,  and  moves  that  they  be  dis- 
missed. .  In  neglecting  until  the  last  stage  of  this  proceeding 
to  urge  the  objection  upon  which  he  now  relies,  counsel's 
conduct  may  perhaps  be  open  to  criticism,  but  the  objection 
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must  nevertheless  be  considered,  and  if  well  founded  must  be 
sustained,  even  though  as  a  result  it  should  appear  that  the 
proceedings  has  been  from  the  outset  void  for  lack  of 
jurisdiction. 

I  am  forced  to  hold  that  such  is  the  case.  There  is  no 
waiTant  in  the  Code  for  any  proceeding  like  that  which  is 
now  the  subject  of  consideration.  It  is  not  within  the  pur- 
view of  section  2606.  That  section  simply  provides  for  an 
accounting  by  an  executor  or  administrator  of  a  decedent 
who  was  Bimself  in  his  lifetime  the  executor  or  administrator 
of  another,  as  to  such  assets  of  that  other,  and  such  only  as 
have  come  into  his  own  hands,  and  it  confers  power  to  initiate 
such  an  accounting,  proceeding  only  upon  the  successor  of 
the  first  decedent's  executor  or  administrator,  or  upon  a  sur- 
viving associate  of  such  executor  or  administrator,  or  upon  a 
creditor  of  the  first  decedent  or  a  person  interested  in  his 
estate.  There  is  no  provision  of  law  which  authorizes  the 
representrtives  of  a  deceased  executor  to  initiate  and  conduct 
a  proceeding  for  the  accounting  of  their  decedent  in  the 
estate  whereof  he  was  himself  executor  {Spencer  agt.  Popl\ain^ 
5  Re^:,  428  ;  Popham  agt.  Speiioer,  4  Redf.,  401). 

A  proceeding  may  be  brought  in  this  court  by  or  against 
the  executor  or- administrator  of  decedent  A.,  who  was  him- 
self the  executor  or  administrator  of   decedent  B.,  for  aa 
accounting  with  respect  to  decedent  A.'s  estate.     The  parties 
interested  in  the  estate  of  decedent  B.  will  be  entitled  up  •a 
such  acccounting  to  assevtj  in  common  with  the  other  creditors 
of  A.,  such  claims  as  they  may  have  against  his  estate  ou 
account  of  any  liability  he  may- have  incurred  by  reason  of 
his  administration  of  B.'s  estate  {See' estate  of  Charlick^  iT.  JP". 
Surrogate  decision^   1883,  jp.   388;  Estate  of  William  E. 
Lawrence^  N,  T.  Surrogate's  decisions^  1883,  j?.  169  ;  Dak  in 
agt.  Dening^  6  Piage^  95 ;  Montross  agt.  Wheeler^  4  Lana.j 
99 ;  Famsworth  agt.   Oliphant^  19  Barh,^  30).     This  is  not 
such  a  proceeding.    It  was  commenced  for  the  purpose  of 
adjusting  the  accounts  of  Lafayette  Ranney,  as  they  concerned 
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the  estate  of  his  testator,  Alfi*ed  A.  Bannej,  and  as  incident 
thereto  for  the  distribution  of  the  assets  of  Alfred  A.  Ean- 
ney's  estate.  Such  a  proceeding  is  not  authorized  by  law.  It 
must  therefore  be  dismissed. 


SUPREME  COUET. 


The  People  ex  reL  Second  Avenue  Railroad  Company, 
relator,  agt.  The  Boabd  of  Commissioners  of  the  Depart- 
ment OF  Public  Parks,  respondents. 

Certiorari — When  motion  to  quash  i^iall  be  diepoeed  of  upon  the  merite. 

Though  some  of  the  grounds  upon  a  motion  to  quash  a  writ  of  eerUoran 
may  be  well  takcu,  the  case  should  be  disposed  of  upon  the  merits  where 
quashing  the  writ  would  simply  remit  the  parties  to  another  proceed' 
ing,  and  would  necessarily  result  in  greater  delay. 

First  Department^  General  Term^  JL>ecewhei\  1883. 

JBefo7*e  Davis,  jP.  «/.,  Brady  and  Daniels,  J  J. 

Application  for  a  writ  of  certiorari. 

En  L.  FancJisr^  for  relator. 

Burton  Jf.  Harrison^  for  respondent. 

Per  Curiam.  —  On  the  liearing  of  this  case  a  motion  was 
made  to  quash  the  writ  and  to  dismiss  tlie  proceeding  upon 
several  grounds,  which  were  fully  presented  by  counsel  for 
the  respondents.  Some  of  these  grounds  may  be  well  taken, 
but  we  think  the  case  should  be  disposed  of  upon  the  merits, 
inasmuch  as  quashing  the  writ  would  simply  remit  the  parties 
to  another  proceeding  and  would  necessarily  result  in  greater 
delay. 

An  examination  of  this  case  has  led  us  to  the  conclusion 
tnat  the  commissioners  of  public  parks  had  jurisdiction  of  the 
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subject  matter  of  the  proceeding  which  this  certiorari  was 
brought  to  review,  and  that  their  detennination  was  correct. 
In  reference  to  the  main  question  in  controversy  between 
the  parties  to  this  proceeding,  we  have  been  furnished  with  a 
copy  of  the  opinion  of  Mr.  Charles  O'Conor,  which,  we  think, 
clearly  presents  the  views  by  which  tlie  determination  of  this 
matter  should  be  governed.  We  regard  his  opinion  as  one 
which  needs  no  elaboration,  and  as  this  opinion,  in  case  the 
proceedings  should  be  carried  to  the  court  of  appeals,  will 
no  doubt  be  laid  before  that  tribunal,  we  deem  it  nnnecessary 
to  present  any  independent  views  on  the  subjects  discussed  by 
him.  This  will  enable  the  parties  to  have  an  earlier  decision 
in  the  court  of  last  resort  than  could  otherwise  be  given. 


CITY  COURT  OF  NEW  YOEK. 

William  McShane  et  al.j  plaintiffs  and  respondents,  agt. 
Philip  Braender,  defendant  and  appellant. 

Affirmative  of.  tJie  isstie — BigJU  to  open  and  eUme — Effect  ofimmcUerial 

deniale, 

Tlie  plaintiffs  sued  to  recover  the  amount  of  a  promissory  note  made  bj 
the  defendant  to  the  order  of  McS.  <&  Ck>.  and  delivered  to  the  plaintifEs. 
The  answer  denied  each  and  every  allegation  in  the  complaint  contained 
except  as  thereinafter  admitted.  It  then  alleges,  among  other  things, 
that  the  defendant  "gave  the  plaintiffs  a  note  for  $2,054,"  and  **the 
note  set  forth  in  the  complaint  was  the  final  renewal  of  said  note.'*  The 
answer  then  attacks  the  consideration  of  the  note  and  pleads  other  facts 
in  defense  to  it 

Held,  that  the  defendant  should  have  been  awarded  the  affirmative  of  the 
case  and  the  right  of  opening  and  closing  to  the  jury,  and  the  denial 
was  error  for  which  the  judgment  should  be  reversed. 

General  Terrriy  Ncyiember^  1883. 
Bartletty  Wilson  <&  Hayden,  for  appellant. 
T.  C.  Ennever^  for  respondent. 
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McAdam,  J. —  The  plaintlfifs  sued  to  recover  the  amount  of 
a  promissory  note  made  by  the  defendant  to  the  order  of 
"William  MeShane  &  Co.,  and  delivered  to  the  plaintiffs.  The 
answer  denied  each  and  every  allegation  in  the  complaint 
contained,  except  as  thereinafter  admitted.  It  then  alleges, 
among  other  things,  that  the  defendant  "  gave  the  plaintiffs  a 
note  for  $2,054,"  and  "  that  the  note  set  forth  in  the  complaint 
was  the  final  renewal  of  said  note."  Tlie  answer  tlien  attacks 
the  consideration  of  the  note,  and  pleads  other  facts  in  defense 
to  it.  After  the  jury  had  been  called  and  sworn,  the  counsel 
for  the  defendant  moved  that  liis  client  be  awarded  the  affirma- 
tive of  the  case,  with  the  right  of  opening  and  closing  to  the 
jur^^  The  motion  was  denied  and  the  defendant  excepted. 
The  plaintiffs'  counsel  then  stated  to  the  jury  that  the  action 
was  on  a  promissory  note  for  $2,054,  and  that  "  the  making 
of  the  note  was  admitted  by  the  answer."  He  then  put  the 
note  in  evidence  and  rested  his  case.  The  defendant  cojiceded 
that  the  plaintiffs  had  nothing  to  prove,  and  the  plaintiffs' 
counsel  by  his  admissions  and  acts  demonstrated  that  the 
defendant  was  right  in  claiming  the  affirmative.  The  plaintiff 
offered  no  evidence  ;  having  the  admitted  note  marked  as  an 
exhibit  scarcely  rises  to  the  dignity  of  necessary  proof.  Tlie 
plaintiffs  counsel  contends  that  the  answer  did  not  specifically 
admit  that  the  plaintiffs  were  the  ownera  of  the  note,  nor  that 
they  were  the  payees  intended  by  "  William  McShane  &  Co." 

The  note  was  delivered  to  the  plaintiffs,  and  the  answer 
assumed  that  they  were  the  payees.  The  plaintiffs'  counsel 
cei-tainly  so  regarded  it,  as  he  offered  no  proof  of  partnership 
or  of  ownership.  The  case  comes  directly  within  the  rule 
laid  down  in  MiUerd  et  al  agt.  Tliorn  (56  iT.  Y.y  402),  in 
which  the  plaintiffs'  complaint  alleged,  in  substance,  that  they 
were  partners,  and  that  they  sold  and  delivered  to  defendant 
certain  goods.  The  defendant  denied  the  allegation  of  part- 
nership, but  admitted  that  the  defendants  purchased  of  the 
plaintiffs  the  goods  set  forth  in  the  complaint.  The  answer 
then  set  up  an  affirmative  defense. 
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Tlie  court  of  appeals  held  that  the  denial  of  plaintiffs' 
partnei'ship  was  immaterial,  and  that  if  the  affirmative  defense 
failed  they  were  entitled  to  judgment  whether  partners  or  not ; 
that  the  defendant  had  the  affirmative  and  the  right  to  open 
and  close  the  proof,  the  denial  of  which  was  error.  It  was 
error  in  the  pi-esent  instance,  for  which  the  judgment  must  be 
reversed  and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

Shea,  C.  J.,  and  Nghbbas,  J.,  concurred. 


SUPREME  COURT. 
In  the  Matter  of  Sabah  Moses  and  Bettst  Moses. 

New  York  {city  of) ^Children  as  v€tgrants — Habeas  corpus — lis  purpose 
not  U>  review  triads  before  a  magistrate  on  question  of  voffrancy  —  Penal 
Code,  section  201  —  Code  of  Criminal  Pi'oeedure,  section  8S7. 

■ 

Where  warrants  were  granted  by  a  police  Justice  committing  two  children 
under  fourteen  years  old  as  being  vagrants,  namely,  **  engaged  in  the 
occupation  of  begging  under  the  pretext  of  peddling,  to  wit.  Bowery, 
in  said  city,  at  ten  forty-five  p.  bi.  on  the  5th  day  of  April,  1883,  and 
frequenting  the  company  of  prostitutes,  concert  saloons,  dance-houses 
and  places  of  entertainment  where  spirituous  liquors  were  sold,"  upon 
an  affidavit  made  at  the  hearing  before  the  magistrate  stating  the  ages 
of  the  children,  respectively,  eleven  and  thirteen,  and  that  they  were 
found  by  the  affiant  committing  acts  of  alleged  vagrancy,  described 
8ul)stantia1Iy  in  the  same  language  as  that  used  in  the  warrants,  and  the 
children  were  afterwards  discharged  upon  habeas  corpus : 

Held,  that  the  return  of  the  commitment  in  answer  to  the  habeas  corpus, 
and  the  admission  of  the  facts  it  contained  by  the  failure  to  take  issue 
thereon,  presented  a  case,  under  section  291  of  the  Penal  Code,  upon 
which  the  court  should  have  remanded  the  children. 

The  purpose  of  the  writ  of  Tiabeas  corpus  is  not  to  review  trials  before  a 
magistrate  on  questions  of  vagrancy. 

I^irst  Department^  General  Term^  October^  1883. 

Before  Davis,  P.  e/i,  Bradt  and  Daniels,  JJ. 

Appeal  from  order  of  special  term  in  proceeding  for  Juibeda 
corjpics. 
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Damid  Levy,  for  respondent. 

John  McKeoTiy  district  attorney;  Robinson,  Scrihner  <& 
Bright,  attorneys  for  Society  for  Reformation  of  Juvenile 
Delinquents,  appellants.  • 

John  B,  Pine,  attorney  for  Society  for  Prevention  of 
Cruelty  to  Children. 

Elhridge  T.  Gerry,  of  counsel  for  appellants. 

Per  Cukiam.  —  Section  291  of  the  Penal  Code  declares 
under  what  circumstances  children  shall  be  regarded  as  vag- 
rants, and,  amongst  other  things,  it  provides  that  a  female  child 
under  the  age  of  fourteen  years  who  is  found  begging,  or 
receiving  or  soliciting  alms  in  any  manner,  or  under  any 
pretense  frequenting  the  company  of  prostitutes,  "must  be 
arrested  and  brought  before  the  proper  court  or  magistrate  as 
a  vagrant,  disorderly  or  destitute  child."  It  also  declares  that 
such  court  or  magistrate  may  commit  the  child  to  any  charita- 
ble, reformatory  or  other  institution  authorized  by  law  to 
receive  and  take  charge  of  minors,  or  make  such  disposition 
of  the  child  as  is  now,  or  may  hereafter  be,  authorized  in  the 
case  of  vagrants,  truants,  paupers  or  disorderly  persons. 

Section  887  of  the  Code  of  Criminal  Procedure,  in  defining 
who  are  vagi-ants,  provides  that  any  child  between  the  ages  of 
five  and  fourteen,  having  insufficient  bodily  health  and  mental 
capacity  to  attend  public  schools,  found  wandering  in  the 
streets  of  any  city  or  incorporated  village  a  truant  without 
any  lawful  occupation,  shall  be  deemed  a  vagrant. 

The  childi*cn  in  the  case  befc»re  us  were  arrested  as  vagrants 
and  taken  before  one  of  the  police  justices  of  the  city,  and  by 
him  committed  to  the  House  of  Refuge,  which  is  in  the  care 
of  the  Society  for  the  Reformation  of  Juvenile  Delinquents. 
The  warrants  of  commitment  recite  in  substance  that  theso 
children,  being  under  the  age  of  fourteen  years,  were  charged 
on  the  oath  of  George  H.  Young  with  being  vagrants,  namely, 
Vol.  LXVI         38 
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"engaged  in  the  occupation  of  begging  under  tlie  pretext  of 
peddling,  to  wit,  Bowerj',  of  said  city,  at  ten  forty-five  o'clock 
p.  M.,  on  the  5tli  of  April,  1883,  and  frequenting  the  company 
of  prostitutes,  concert  saloons,  dance  houses  and  places  of 
entertainment  where  spirituous  liquors  were  sold."  It  furtlier 
recited  that  the  magistrate  caused  the  children  to  be  brought 
before  lum  for  examination  on  the  charge,  and  proceeded  to 
inquire  into  the  matter  in  their  presence,  and  having  read  the 
proofs  and  allegations  submitted  to  him  and  duly  considered 
said  matter,  the  child  niimed  in  each  one  respectively  was 
duly  "  convicted  on  the  competent  testimony  of  George  H. 
Young  of  being  such  vagrants,"  and  was  adjudged  by  the 
magistrate  to  be  a  proper  object  to  be  committed  to  the 
house  of  refuge. 

By  certiora7*i  in  the  proceedings,  addressed  to  the  police 
justice,  the  clerk  returned  to  the  court  the  affidavit  of  George 
H.  Young,  and  certified  that  that  comprised  all  the  record  of 
the  case  then  on  file  in  that  court.  This  affidavit,  which  was 
sworn  to  before  the  police  justice  who  convicted  the  children 
of  vagrancy,  states  their  ages  to  be  repectively  eleven  and 
thirteen  yeara,  and  that  they  were  found  by  him  doing  the 
acts  of  alleged  vagrancy,  which  are  described  substantially  in 
the  same  language  as  that  used  in  the  warrants.  It  is  apparent 
on  the  face  of  the  affidavit  that  it  was  made  at  the  hearing 
before  the  magistrate. 

The  learned  judge  in  the  court  befow  fell  into  the  error  of 
supposing  that  the  children  had  been  arrested  under  the  pro- 
visions of  section  887  of  the  Code  of  Criminal  Procedure, 
and  he  held  that  the  offense  was  not  properly  charged  to 
bring  them  within  that  section,  because  it  was  not  alleged 
that  they  were  found  wandering  and  begging  in  the  streets. 
But  it  is  obvious  that  the  complaint  was  made  under  section 
291  of  the  Penal  Code  already  referred  to,  under  which  it  is 
not  necessary  to  show  that  the  children  were  found  wander- 
ing in  the  streets.  The  act  of  begging  or  receiving  or  solicit- 
ing alms  makes  children  under  the  ages  named  in  the  section 
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vagrants,  and  so  whon  found  frequenting  the  company  of 
repnted  thieves  or  prostitutes.  Those  oflfenses  are  sufficiently 
charged  both  in  the  affidavit  and  in  the  warrant  of  commit- 
ment. If  it  were  necessary  to  recite  the  particular  act  of 
vagrancy,  which  was  held  not  to  be  the  case  in  Grm/s  case 
(11  Abb,^  56),  where  it  is  said  that  the  words  defining  the 
particular  acts  of  vagrancy  may  be  ragarded  as  surplusage, 
yet  in  this  case  the  acts  are  specifically  and  sufficiently  well 
defined.  The  word  "  Bowery,"  as  used,  is  a  sufficient  indica- 
tion of  the  place  where  the  alleged  ofiEense  was  committed ; 
the  omission  of  the  words  "  in  the"  can  have  no  effect  upon 
its  validity. 

The  return  of  the  commitment  in  answer  to  the  habeas 
corpus^  and  the  admission  of  the  facts  it  contains  by  the 
failure  to  take  issue  tliereon,  presented  a  case  upon  which,  we 
think,  the  court  should  liave  remanded  the  children.  For  that 
purpose  the  commitments  should  be  regarded  as  final  judg- 
ments under  the  provisions  of  the  habeas  corpus  act,  and,  being 
prima  facie  valid,  the  jurisdiction  of  the  magistrate  making 
the  commitment  is  the  only  question  presented  to  the  justice 
at  special  term  for  review.  But,  assuming  that  the  court  had 
authority  to  go  behind  the  commitments,  regular  on  their 
face  and  showing  such  fact  as  gave  the  magistrates  jurisdic- 
tion, nothing  was  brought  up  by  the  writ  of  certiorari  that 
would  justify  interference  with  the  conviction.  The  clerk  of 
the  court  returned  the  only  record  of  tlie  case  then  on  file  in 
that  court.  The  testimony  on  which  the  conviction  was  had 
may  well  have  been  taken  orally  by  the  court,  and  it  must  be 
assumed  that  it  was  sufficient  to  justify  the  commitment  where 
the  question  arises  in  the  present  form.  The  purpose  of  the 
writ  of  habeas  corpus  is  not  to  review  trials  before  a  magistrate 
on  questions  of  that  character.  Where  that  is  the  intention, 
other  process  is  provided  by  law,  under  which  an  appellate 
court  may  pass  upon  the  sufficiency  of  the  evidence  before  the 
magistrate  and  the  correctness  of  his  decisions. 

It  is  the  duty  of  the  magistrate  to  observe  with  great  care 
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the  provisions  of  the  sevei'al  statutes  in  such  cases,  and  to  see 
that  their  records  are  properly  made,  and  the  certificate  of 
conviction  duly  filed,  and  that  their  warrants  of  commitment 
are  in  due  form.  Section  4  of  chapter  339  of  the  Laws  of 
1873,  which  relates  to  commitments  to  the  house  of  refuge, 
provides  in  very  general  terms  a  remedy  for  the  failure  to  tile 
certificates,  and  for  any  irregularities,  misdescriptions,  defects 
or  imperfections  in  the  proceedings  where  persons  are  com- 
mitted to  the  house  of  refuge;  and  this  section  would 
require,  if  there  were  any  defect  or  imperfection  in  matters 
of  form,  that  it  be  corrected  by  order  of  the  court  before 
which  the  writ  of  Jiabeaa  corpus  was  returnable. 

The  order  of  the  court  below  should  be  reversed,  and  the 
writ  discharged,  and  the  children  remanded. 


N.  Y.  COMMON  PLEAS. 

James   McGivern,   plaintiff   and    respondent,   agt.  Thomas 

Fleming,  defendant  and  appellant. 

Contract — Memorandum  of^  not  vaUd  urilesM  name  of  party  to  be  charged  w 

signed  below  or  at  the  end  of  memorandum. 

A  note  or  memorandum  of  contract  for  the  sale  of  chattels  is  not  valid 
unless  the  name  of  the  party  to  be  charged  is  signed  below  or  at  the  end 
of  the  memorandum.  And  it  is  error  to  hold  that  if  the  name  of  the 
party  to  be  charged  can  be  found  on  the  paper,  he  has  subscribed  all 
that  part  of  the  agreement  that  precedes  his  signature. 

General  TerrHj  Janvary^  1884,  ^^ 

'  Before  Van  Hoesen,  Van  Brunt  and  J.  F.  Daly,  JJ. 

The  claim  of  the  plaintiff  was  ba^ed  upon  an  order  alleged 
to  have  been  given  by  the  defendant  for  foliage,  plants,  &c. 
The  plaintiff  claimed  that  the  order  was  signed  by  the  wife 
of  the  defendant  as  agent.  At  the  trial  the  signing  of  the 
order  and  all  the  material  facts  necessary  to  prove  the  plain- 
tiff's case  were  denied  by  the  defendant's  wife,  his  daughter 
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and  himself.  The  plaintiff  was  liis  own  sole  witness.  The 
jury  rendered  a  verdict  for  the  plaintiff  for  the  full  amount 
claimed  with  interest.  From  the  judgment  entered  thereon 
tlie  defendant  appealed  to  the  general  term  of  the  city,  then 
marine  court,  and  inasmuch  as  the  alleged  signature  of  the 
defendant,  through  his  agent,  was  in  the  center,  or  near 
the  center,  of  the  alleged  m  n  <»randum  of  order  the  general 
teiTii  of  the  marine  court  affirmed  the  judgment  of  the 
trial  term  as  to  that  portion  of  the  alleged  order  which 
appeared  above  the  alleged  signatui-e  of  the  defendant.  Frojn 
this  judgment  of  the  general  term  of  flu  marine  court  reduc- 
ing the  judgment  for  the  plaintiff  to  the  extent  of  the  items 
contained  below  the  alleged  signature,  and  affirming  as  to  the 
residue,  the  defendant  appealed. 

Wafier  H,  Leggatt^  for  defendant  and  appellant;  F,  C. 
Devlin  and  H,  Floyd  Clarke  of  counsel. 

Moore^  Low  i&  Sanfordy  for  plaintiff  and  respondent ;  Mr. 
Moore,  of  counsel. 

Van  Hoesen,  e/'.-r-The  memorandum  is  not  subscribed  by 
the  party  to  be  charged.  His  signature,  or  rather  a  signature 
which  the  verdict  of  the  jury  compels  us  to  regard  as  having 
been  made  by  his  authority,  appears  not  at  the  end  of  the 
memorandum,  but  near  the  middle  of  it. 

The  jury  found  a  verdict  for  the  plaintiff  for  the  price  of 
all  the  goods  mentioned  in  the  memorandum,  but  the  genei*al 
term  of  the  city  court  modified  the  judgment  by  deducting 
the  price  of  those  goods  that  "  appear  on  the  memorandum 
after  the  subscription  of  the  defendant." 

From  this  judgment  of  the  general  term  of  the  city  court 
it  is  obvious  tliat  in  the  opinion  of  that  court,  if  a  note  or 
memorandum  of  a  contract  for  the  sale  of  personal  property 
be  signed  not  at  the  end,  but  in  the  midst  of  the  list  of  the 
articles  sold,  the  contract  may  be  split  into  pieces,  and  the 
fragment  that  precedes  the  signing  will  be  valid,  whilst  the 
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fragment  that  follows  the  signing  will  be  void.  I  am  not 
aware  of  any  decision  that  warrants  such  a  constmction  of  the 
statute.  Since  the  case  of  Davis  agt  Shields  (26  Wend,j  341), 
it  has  always  been  understood  that  a  note  or  memorandum  of 
a  contract  for  the  sale  of  chattels  is  not  valid  unless  the  name 
of  the  party  to  be  cliarged  is  signed  below  or  at  the  end  of 
the  memorandum.  The  case  of  James  agt.  Patten  (G  N. 
Y,,  9),  also  holds  that  the  6ignatni*e  must  be  underneath  or  at 
the  end  of  the  memorandum.  The  memorandum  is  but  one 
instrument,  and  nmst  be  either  entirely  valid  or  totally  invalid. 
If  the  memorandum  be  not  signed  at  the  end,  it  is  not  such 
a  note  of  the  contract  as  the  statute  requires,  and  the  conti*act 
is  utterly  invalid. 

The  coui-ts  have  no  right  to  circumvent  the  statute  by  hold- 
ing that  if  the  name  of  the  party  to  be  charged  can  be  found 
on  the  paper,  he  has  subscribed  all  that  part  of  the  agree- 
ment that  precedes  his  signature.  He  has  not  subscribed  the 
note  or  memorandum,  and  that  he  must  do  in  order  to  bind 
himself. 

The  judgment  and  the  order  appealed  from  should  be 
reversed  and  a  new  trial  ordered,  with  costs  to  abide  the  event 

Van  Bbunt  and  J.  F.  Daly,  JJ.,  concur. 


CITY  COURT  OF  NEW  YORK. 

Enriquk  Valiente  et  al.^  plaintiffs  and   respondents,  agt 
James  Bkyan,  defendant  and  appellant. 

Juror — Misconduct  of — WTien  silence  of  counsel  and  defendant  fatal. 

If  a  party  is  cognizant  of  the  misconduct  of  a  juror,  and  does  not  call 
attention  to  it  the  first  opportunity,  he  waives  the  objection.  He  cannot 
keep  the  objection  in  silent  reserve  and  spring  it  upon  his  adversary 
afterwards  by  motion  or  upon  appeal 

General  Tertn^  November^  1883. 

Before  McAdam  and  Nbhrbas,  JJ. 
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Appeal  from  order  denying  motion  for  new  trial. 
W.  II.  Newman^  for  appellant. 
e/.  A.  Murray^  for  respondent, 

McAdam,  J.  —  The  defendant  moved  for  a  new  trial  on 
the  ground  of  irregularity  and  misconduct  on  the  part  of  the 
jury.  The  specific  charge  is  that  "after  the  plaintiff  left  the 
witness  stand,  and  as  he  was  passing  the  jury  box,  the  ninth 
juror  stopped  the  plaintiff  and  asked  him  some  questions,  and 
that  the  plaintiff  showed  the  juryman  a  paper  containing  the 
advertisement  which  was  the  subject-matter  of  the  action." 
The  defendant's  attorney  swears  that  he  witnessed  the  occur- 
rence mentioned,  and  that  the  time  occupied  was  about  two 
minutes,  and  that  thinking  the  matter  of  no  consequence  he 
let  it  pass  without  calling  the  attention  of  the  court  to  it. 
The  case  was  thereafter  summed  up  by  counsel  and  submitted 
to  the  jury.  The  misconduct  charged  should  have  been 
called  to  the  attention  of  the  court  at  ine  time.  It  was  known 
to  the  defendant  and  his  attorney,  and  they  were  bound  to 
complain  of  it  then  and  thei*e,  and  their  right  to  raise  the 
objection  was  waived.  Instead  of  objecting,  as  he  should 
have  done,  the  defendant,  with  knowledge  of  the  irregu- 
larity, allowed  the  jury  to  leave  the  box  and  retire  for 
delil^eration ;  and  having  knowingly  taken  the  chances  of  a 
favorable  verdict,  he  cannot  now  complain  that  he  miscalcu- 
lated the  result. 

The  rule  is  inflexible,  that  where  a  party  has  his  day  in 
court,  with  every  opportunity  to  object,  and  he  does  not  see 
fit  to  avail  himself  of  the  right  at  the  time  it  arises,  the  objec- 
tion is  waived,  and  it  cannot  be  afterwards  raised  upon 
motion  or  by  appeal.  He  cannot  keep  the  objection  in  silent 
reserve  and  spring  it  upon  his  adversary  in  case  he  is  unsuc- 
cessful in  inducing  the  jury  to  accept  his  theory  of  the  case. 
Good  faith  to  the  court  and  a  proper  respect  for  the  orderly 
administration  of  justice  require  that  misconduct  on  the  part 
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of  jurors  be  called  to  the  attention  of  tlie  court  at  the  firat 
opportunity,  in  order  that  the  abuse  may  be  summarily 
rebuked,  corrected  and,  if  necessary,  punished.  The  defend- 
ant having  waived  Iiis  right  to  object,  it  follows  that  the 
judge  below  was  right  in  refusing  to  disturb  the  verdict  upon 
the  ground  specified,  and  that  his  order  must  be  affirmed, 
with  costs. 
Nbhbbas,  J.,  concurs. 


SUPREME  COURT. 

Daniel  E.  Sickles,  respondent,  agt.  The  Manhattan  Gas- 

Light  Company,  appellant. 

Oas  compafUe9  —  When  ii\functwn  to  reitrain  company  from  removing  meter 

for  non-payment  of  biU  wiU  be  granted. 

When  a  dispute  arises  between  a  gas  company  and  a  consumer^  the  latter 
is  entitled  to  have  his  rights  investigated  by  the  courts,  end  in  such  case 
an  injunction  will  be  granted  to  prevent  the  cutting  off  of  the  supply  of 
gas  until  the  cause  can  be  tried  (Affirming  8.  C7.,  64  Uovo,,  88). 

First  Department^  General  Terrn^  October^  1882. 

Appeal  from  an  order  of  the  special  tenii  denying  defend- 
ant's motion  to  dissolve  a  temporary  injunction  and  continu- 
ing the  same  during  the  pendency  of  the  action. 

« 
H.  IL  Anderson^  for  appellant. 

John  Ghaham^  for  respondent. 

DwiGHT,  J.  —  I  think  this  order  should  be  affirmed  on  the 
grounds  and  for  the  reasons  bo  well  stated  in  the  opinion  of 
the  learned  judge  at  special  term.  That  statement,  I  thinlc, 
fully  justifies  the  exercise  of  the  discretion  of  the  court  to  con- 
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tinue  the  injunction  till  the  trial  of  the  issue  of  fact  joined  in 
the  action.  It  may,  however,  be  added  to  the  very  impartial 
statement  of  facts  contained  in  the  opinion  below  that  the 
proof  of  an  overcharge  for  gas  is  not  confined,  as  urged  by 
counsel  for  the  appellant,  to  inference  from  a  comparison  of 
the  amounts  charged  to  the  plaintiff  during  different  periods 
of  his  occupancy  of  tlie  apartments ;  on  the  contrary,  the  affi- 
davit of  Sweeney,  on  the  part  of  the  defendants,  shows  that 
the  plaintiff  was  charged  with  100  feet  of  gas  as  registered  by 
the  meter  between  March  seventeenth  and  April  eighteenth  a 
portion  of  the  time  covered  by  the  plaintiff's  absence  from  tlie 
country,  and  during  which  period,  as  the  undisputed  evidence 
shows,  the  apartments  were  closed  and  the  gas  was  turned  off 
between  the  meter  and  the  main.  Whether  this  registering 
was  due  to  a  fault  in  the  meter,  to  an  imperfection  in  the  cut- 
off or  to  surreptitious  use  of  gas  by  some  person  in  the  absence 
of  the  plaintiff,  or  whether  the  indication  of  the  meter  was 
erroneously  read  or  recorded  by  the  "  indexer  '^  may  be  the 
subject  of  inquiry  on  the  trial  of  the  action.  The  amount  of 
the  overcharge  is  very  small,  but  since  the  defendants'  right 
to  cut  off  the  plaintiff's  gas  is  given  by  statute,  and  depends 
upon  the  sole  condition  of  the  plaintiff's  refusal  to  pay  for  gas 
actually  consumed,  the  amount  of  the  overcharge,  if  one  be 
clearly  established,  is  immaterial  to  the  inquiry. 

I  am  in  favor  o'f  affirming  the  order  upon  the  opinion  of 
justice  Lawrence  at  special 'term. 

Davis,  P.  J.,  and  Brady,  J.,  concur.. 

Vol.  LXVI        39 
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SUPEEME  COUET. 

John  A.  HrssoK,  appellant,  agt.  William  Geoboe  Oppxn- 

HEiMEB,  respondent. 

Oimtr€tct^Mod(fkaikm  (f — Whenneednotbes^piedbifhothparHes —  When 
eonUngent  interest  in  eaniract,  parted  toith  by  modification — W/ten  right  of 
aetian  aeeruee. 

Plaintiff  had  a  contract  to  purchase  lands  of  one  S.,  dated  Januaiy  27, 
188R.  The  deed  was  to  be  taken  in  ninety  days.  Plaintiff  assigned  the 
contract  to  defendant  on  the  28th  of  January,  1888.  The  assignment 
was  contained  in  two  papers.  One  absolutely  conreyed  the  contract  to 
purchase  for  fifty  dollars  to  the  defendant  and  was  executed  by  plain- 
tiff only,  and  the  other  was  an  agreement  between  the  parties  that 
defendant  should  pay  plaintiff  |4IS0  cash  or  one-third  of  the  profits  of 
the  purchase,  the  option  to  be  exercised  by  defendant  within  the  time 
during  which  he  could  take  the  deed.  On  February  10, 1888,  there  was 
indorsed  on  the  contract,  in  reference  to  the  payment  of  the  $450.  or  a 
share  of  the  profits,  these  words:  "In  consideration  of  the  sum  of  fifteen 
dollars  to  me  in  hand  paid,  I  hereby  agree  to  modify  and  change  the 
foregoing  contract  by  accepting  in  full  payment  and  satisfaction  thereof 
the  sum  of  $425,  signed  John  A.  Husson."  The  only  difference  between 
the  parties  was,  the  plaintiff  claimed  the  right  to  the  $425  to  be  absolute 
and  unconditional,  the  defendant  claiming  that  it  was  dependent  upon 
the  plaintiff  taking  the  deed  which  he  never  did.  There  was  no  dis- 
pute about  the  agreement  but  only  as  to  its  effect: 

Hdd,  that  the  plaintiff  is  entitled  to  recover  under  either  paper.  The 
defendant  was  bound  to  take  a  deed  within  the  time  limited.  If  he  took 
no  deed  (which  is  admitted)  he  was  bound  to  pay  $450  at  the  end  of 
ninety  days  from  the  date  of  the  Smith  contract  The  abandonment  of 
performance  by  him  was  a  legal  option  to  pay  the  money  price.  The 
claim  is  limited  to  the  amount  called  for  by  the  modification,  and  was 
payable  at  once  in  the  place  of  the  original  option. 

Second  Department^  Oenerdl  Terrn^  Seplefmber^  1888. 
Before  BasnabD|  P.  J.^  Dykhan  cmd  Featt,  JJ. 

Kw^ki*  from  a  judgment  entered  on  the  decision  of  Mr. 
justice  FsATTy  rendered  on  a  trial  had  by  and  before  bim, 
without  a  jury,  at  the  January  circuit  for  1883,  held  in  and 
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for  the  cotmty  of  Kings^  dismissii^  the  compliant  on  the 
merits,  with  coete,  and  an  extra  allowance  of  five  per  cent  to 
the  defendant  on  plaintiffs  claim.  The  facts  are  as  follows  : 
The  plaintiff  made  a  contract  in  writing  with  one  John 
Smith,  dated  Jannary  27, 1882,  by  the  conditions  of  which 
Smith  agreed  to  convey  to  plaintiff  by  warranty  deed  certain 
lands  and  premises  lying  in  the  city  of  Brooklyn  and  therein 
described  within  ninety  days  from  its  date  on  payment  of  the 
purchase-price,  viz. :  $5,000.  On  Jannary  28, 1882,  the  plain- 
tiff entered  into  an  agreement  with  defendant  to  assign  to  him 
the  Smith  contract  The  assignment  was  contained  in  two 
papers.  One  conveyed  the  contract  absolutely  and  uncondi- 
tionally for  fifty  dollars,  ^d  was  signed  by  plaintiff  only,  and 
the  other  was  an  agreement  between  the  parties,  plaintiff  and 
defendant,  that  defendant  should  pay  plaintiff  $450  cash,  or 
one-third  of  the  profits  of  the  purchase,  the  option  to  be  exei^ 
cised  by  defendant  during  the  time  in  which  he  could  take  a 
deed  of  the  premises.  Thereafter,  and  on  February  10, 1888, 
by  an  agreement  with  the  defendant  the  following  indorse- 
ment was  made,  and  said  contract  so  made  with  defendant : 
^^  In  consideration  of  ($15)  fifteen  dollars  to  me  in  hand  paid 
I  hereby  agree  to  modify  and  change  the  foregoing  contract 
by  accepting  in  full  payment  and  satisfaction  thereof  the  sum 
of  $425."  This  indorsement  was  signed  by  the  plaintiff  and 
not  by  the  defendant.  The  defendant  refused  to  perform  the 
terms  of  the  Smith  contract  and  never  took  title  of  the  prop- 
erty thereunder,  but  forfeited  the  same.  Ho  also  refused  to 
pay  the  $425  in  pursuance  of  the  modified  contract  of  Febru- 
ary 10,  1882,  or  any  part  of  it  Thip  action  was  brought  to 
enforce  the  terms  of  the  modified  contract,  and  to  recover 
from  the  defendant  the  $425.  The  trial  judge,  justice  Pbatt, 
adjudged  that  the  plaintiff  could  not  recover,  and  held  as  mat- 
ter of  law,  among  other  things :  1st  That  the  assignment  of 
the  Smith  contract  was  absolute  in  consideration  of  fifty  dol- 
lars, and  that  the  modification  of  the  agreement  to  pay  plain- 
tiff $425  was  not  binding  or  obligatory  on  the  defendant, 
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because  not  signed  bj  him.  2d.  That  the  defendant,  not  hav- 
ing obtained  a  deed  of  the  premises  conveyed,  or  to  be  con- 
veyed in  and  by  the  said  Smith  contract,  and  not  having  sold 
the  property,  and  six  months  not  having  elapsed  since  the 
time  fixed  for  passing  the  title  as  provided  in  the  contract 
with  defendant  of  January  27,  1882,  before  bringing  this 
action,  that  said  action  was  premature.  3d.  That  the  payment 
of  the  $460,  or  one-third  of  the  excess  of  $6,000,  the  purchase- 
price  under  the  Smith  contract,  was  dependent  upon  a  con- 
tingency in  the  sale  of  the  premises  by  the  defendant  which 
never  happened. 

Anson  B.  Moore  and  Andrew  J*  Jdoorey  for  plaintiff  and 
appellant : 

I.  Whatever  contingent  interest  the  plaintiff  may  have  had 
in  the  John  Smith  contract,  or  in  the  avails  thereof  over  and 
above  the  $5,000  purchase-price,  was  parted  with  by  him 
when  he  received  the  fifteen  dollars  and  signed  the  modifica- 
tion paper  of  February  10,  1883.     The  amount  of  his  recov- 
>ery  was  limited  by  that  modification  to  the  sum  of  $425 
therein  expressed,  and  he  was  entitled  to  be  paid  that  sum  at 
■once,     (a.)  This  modification  of  the  contract  was  made  for  a 
valuable  consideration  paid  by  the  defendant  to  the  plaintiff 
when  the  same  was  signed  by  plaintiff,  and  it  was  binding  upon 
•and  could  be  enforced  by  both  parties.    It  was  not  necessary 
that  defendant  should  sign  it  to  make  it  valid.    (5.)  The  def end- 
'ant  pays  plaintiff  fifteen  dollars  and  he  executes  the  modifica- 
tion and  release  of  date  February  10,  1883.     The  defendant 
has  this  modification  or  release  endowed  on  the  duplicate  con- 
tract hdd  by  him,  of  date  January  28,  1883.     The  defendant 
could  sign  the  same  at  pleasure  or  not  at  all  as  he  saw  fit* 
Can  it  be  seriously  claimed  or  pretended,  then,  that  the 
defendant,  having  paid  a  consideration  for  such  a  modification 
and  release,  and  the  same  having  been  duly  executed  by  plain- 
tiff, and  without  fraud  or  collusion,  that  a  court  would  not 
enforce  it  ?    Did  defendant  make  a  contract  and  then  pay  the 
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plaintiff  for  its  modification,  against  his  own  interest?  In 
view  of  such  modification  by  tlie  plaintiff,  could  he  enforce  a 
claim  for  profits  derived  from  or  through  the  Smith  contract  ? 
If  this  action  had  been  brought  against  the  defendant  for 
profits  accruing  to  him  in  virtue  of  his  contract  of  January 
2S,  1883,  derived  by  the  defendant  through,  by  or  under  the 
Smith  contract,  could  not  defendant  successfully  interpose 
the  plaintiflPs  modification  or  release  of  February  10,  1882,  as 
a  bar  to  such  claim  ?  Most  assuredly  he  could,  and  most 
assuredly  would  the  court  enforce .  it.  (o.)  As  a  logical 
sequence,  it  follows  that  the  finding  and  conclusion  of  the 
learned  judge,  ^^that  the  plaintiff,  but  not  the  defendant, 
made  the  agreement  for  the  modification  of  the  contract  of 
January  28,^1882,"  is  quite  illogical  and  untenable.  It  is 
submitted  that  such  finding  is  a  legal  anomaly,  and  without 
precedent  or  authority  in  this  or  any  other  civilized  country. 
How  the  plaintiff  could  make  an  agreement  with  the  defend- 
ant, and  the  defendant  not  make  the  same  agreement  with  the 
plaintiff,  it  is  difficult  to  see.  To  be  an  agreement  there  must 
be  or  exist  a  mutuality  between  the  contracting  pai1;ies. 
Could  the  plaintiff  make  an  agreement  with  himself  ?  To  be 
an  agreement,  says  Webster,  there  must  be  a  union  of  minds, 
a  compact,  a  bargain,  a  contract.  An  agreement,  then, 
requires  two  or  more  persons.  The  judgment  should  be 
reversed  for  the  treasons  above  stated,  (d,)  The  defendant 
admits  in  his  answer  the  modification  of  the  contract  by  his 
assent  and  for  a  consideration.  He  only  disagrees  with  plain- 
tiff upon  the  construction. 

II.  It  is  a  conceded  fact  in  this  case  that  the  defendant 
failed  to  perform  the  contract  assigned  to  him  by  the  plaintiff, 
and  made  between  plaintiff  and  John  Smith ;  that  defendant, 
by  his  own  neglect  and  refusal  to  perform  the  terms  of  tbe 
Smith  'contract,  and  without  any  fault  of  the  plaintiff,  lost 
title  of  the  property,  and  placed  it  wholly  out  of  his  power 
to  take  title  within  six  months,  or  to  get  title  at  all  under  and 
in  pursuance  of  the  terms  of  said  contract.     1.  The  defend- 
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ant  having  placed  it  out  of  the  power  of  plaintiff  to  perform 
the  Smith  contract,  and  having  the  sole  and  exdosive  right  to 
perform  it  himself,  and  having  wholly  neglected  and  refused 
to  perform  it,  he  cannot  interpose  his  own  wrong  in  that 
behalf,  in  avoidance  of  his  contract  of  January  28,  1882,  and 
its  modification  on  February  tenth,  thereafter,  and  thereby 
cheat  and  defrand  the  plaintiff  out  of  his  rights.    In  justice 
and  equity  he  should  pay  to  the  plaintiff  the  $425.     2.  When 
the  defendant  placed  it  out  of  his  power  to  perform  the  terms 
of  the  Smith  contract,  and  tale  title  te  the  property,  tlie 
plaintiff's  right  of  action  against  defendant  on  the  contract  to 
pay  him  $450,  or  one-third  of  the  proceeds  in  excess  of  tlie 
purchase-price,  was  absolute,  perfect  and  complete.    In  no 
event  and  under  no  circumstances  did  the  law  require  him  to 
wait  longer;  his  right  of  action  was  as  perfect  then  as  it 
could  ever  be.    It  would  be  a  mere  idle  ceremony  to  wait  for 
the  fulfillment  of  a  contract  by  the  defendant,  which  could 
under  no  possible  circumstances  be  fulfilled.    By  the  terms 
of  the  contract,  made  with  the  defendant  of  date  January  28, 
1882,  as  interpreted  by  the  court  in  his  decision,  plaintiff 
must  wait  "  six  months  from  the  time  of  receiving  the  deed 
of  said  Smith,"  before  his  right  of  action  would  accrue  ;  but 
as  the  defendant  refused  to  perform  the  contract,  and  never 
took  a  deed  of  the  property  from  Smith,  it  is  quite  clear  from 
the  reasoning  of  the  learned  judge  that  the  plaintiff's  right  of 
action  would  never  accrue  either  in  time  or  eternity.     It  is 
submitted  that  when  the  defendant  placed  it  out  of  his  power 
to  perform  the  terms  of  the  Smith  contract,  plaintiff  could 
maintain  tliis  action,  and  that  his  right  of  action  was  perfect 
and  complete.      This  principle  is  well    settled  {WUlard's 
Equity  Jurisprudence^  297;   1  MaddocVa  Ch.  Pr.j  331; 
N(yrthj  as  Ext.,  i&c.j  agt.  Pepper^  21  Wend.y  636  ;  Carpenter 
agt.  Brotvn,  6  Barh.^  151 ;  BeUinger  agt.  EittSy  6   Barb.^ 
281 ;  1  Chittyy  318 ;  5  Cow.y  506 ;  1  Fonl.  Eq.y  B.  1,  ch.  6, 
8e<i.  3).    Where  one  fails  to  perform  his  part  of  the  contract, 
or  disables  himself  from  performing  it,  the  other  party  may  treat 
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the  contract  as  rescinded  (2  Parsons  on  Con.^  191  and  note ; 
aee^  also^  Planche  agt.  Colbtirfiy  8  Bingham^  14 ;  Shaw  agt. 
Tunypike  Co,^  2  Penn.y  454 ;  2  Perm.^  445  ;  Warden  of  the 
Church  cf  St.  Lome  agt.  Korwan^  9  Zouiea.  Ann.  Rep.^  31 ; 
Dubois  agt  Delaware  Canal  Co.j  4  Wend.^  285 ;  CRourke 
agt.  Percivaly  2  ^a22  d^  Beatfy,  64 ;  Hammond! s  Digest^  sec. 
20,  J?.  239 ;  JPV^-  agt.  Denton^  61  i(^.  T.,  492 ;  ^w^w  agt. 
Thompson-^  42  idf.,  246).  When  one  party  unqualifiedly 
refuses  to  do  the  work  he  has  agreed  to  perform,  the  other 
party  is  not  bound  to  wait  until  the  time  for  the  performance 
of  the  work  has  expired,  but  may  treat  the  contract  as  broken 
and  recover  damages  accordingly  {Thompson  agt.  Lang,  8 
JSosw.j  482;  see^  alsOy  Nihlo  agt.  BinssSj  44  Iiarb.y  54; 
ZoriUard  agt  Silver,  35  Barb^  132 ;  Rev.,  36  N.  T.,  578). 
When  defendant  puts  it  out  of  his  power  to  perform,  right  of 
action  accrues  {Crist  agt.  Am^mr,  34  Barh.y  878;  Scrims  agt. 
ThikeVy  34  Barh.j  333 ;  Marrange  agt.  Morris^  34  Sow., 
178 ;  Clarke  agt  CrandeU,  27  ^arJ.,  73 ;  McNiU  agt  CZ<w*, 
7  t/oAn^.,  465 ;  Bdshow  agt.  6^o2i<?,  1  E.  D.  Smith,  213). 

WHMam  Q.  Oppeiiheim,  defendant  and  attorney  in  person. 

Chanrles  E.  Chare  and  H.  J.  Morris^  of  counsel  for 
respondent : 

[.  The  plaintiff  Was  paid  the  full  consideration  for  the 
assignment  of  the  Smith  contract  —  fifty  dollars  —  and  there 
is  nothing  due  or  claimed  by  him  under  that  instrument 

11.  The  defendant's  promise,  in  the  agreement  of  date 
January  28, 1882,  to  pay  $450  was  dependent  upon  a  contin- 
gency which  has  never  happened  ;  nothing  has  ever  become  due 
under  it,  or  can  become  due  until  the  happening  of  the  contin- 
gency, i,  e,y  the  securing  of  the  deed  and  sale  of  the  property. 

m.  The  plaintiff  relies  upon  the  memorandum  to  establish 
a  modification  of  the  agreement  and  an  absolute  promise  by 
the  defendant  to  pay  $425.  It  is  signed  by  the  plaintiff 
alone.  Evidence  of  acts  and  conversations  between  the 
parties  to  show  a  modification  and  absolute  promise  by  the 
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defendant  was  not  offered  bj  plaintiff,  and  the  court  there- 
fore properly  treated  this  memorandum  as  an  option  —  an 
offer  or  agreement  by  plaintiff  to  accept  $425.  Bead  in  con- 
nection with  the  agreement  to  which  it  refers,  its  clear  and 
unmistakable  meaning  is,  that  plaintiff  agrees  to  accept  $425, 
instead  of  $450,  when  the  latter  sum  b€KK>mes  due.  It  sub- 
stitutes $425  for  $450  in  the  agreement.  The  case  does  not 
disclose  any  testimony  that  shows  that  defendant,  agreed  to 
pay  $450,  or  $425,  except  as  provided  by  the  agreement,  and 
does  not  show  that  he  waived  or  agreed  to  waive  his  option 
to  give  plaintiff  one-third  the  amount  realized  on  the  sale 
over  and  above  the  sum  of  $5,000.  The  plaintiff  has  failed 
to  prove  that  defendant  received  the  deed  of  the  premises  to 
be  conveyed  in  and  by  the  terms  of  the  Smith  •  contract,  or 
any  modification  of  his  contract  of  January  28,  1882,  and  has 
failed  to  prove  any  cause  of  action.  The  understanding 
should  have  been  proved  by  acts  of  the  parties,  including 
what  was  said  between  them.  The  mere  impression  or  unde^ 
standing  of  one  of  the  parties  can  never  justify  the  inference 
that  the  understanding  of  the  otherwas  the  same  (ift^rray  agt. 
Beihune^  1  Wend,^  191  [196] ;  Crounse  agt.  JFttehj  14  Alb^ 
Pr.,  346  [350] ;  Gutchess  agt.  Outchess,  66  Barb.,  483  [486] ; 
Bich  agt.  Jackway,  18  Barb.,  357  [359];  Ehle  agt.  lU 
Chittenango  Bank,  24  iT.  T.,  548). 

Barnabd,  p.  J. —  The  court  erred  in  its  findings  tliat  the 
modification  of  the  contract  was  not  agreed  to  by  the  defend- 
ant. The  facts  are  briefly  these :  Plaintiff  had  a  contract  to 
purchase  lands  of  one  Smith,  dated  January  27,  1882.  The 
deed  was  to  be  taken  in  ninety  days ;  plaintiff  assigned  the 
contract  to  defendant  on  the  28th  of  January,  1882.  The 
assignment  was  contained  in  two  papers.  One  absolutely 
conveyed  the  contract  to  purchase  for  fifty  dollars,  to  the 
defendant,  and  was  executed  by  plaintiff  only,  and  the  oilier 
was  an  agreement  between  the  parties  that  defendant  should 
pay  plaintiff  $450  cash,  or  one-third  of  the  profits  of  the  pur- 
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chase,  the  option  to  be  exercised  by  defendant  within  the  time 
during  which  he  could  take  the  deed.  On  the  10th  of  Feb- 
ruary, 1883,  there  was  indorsed  on  the  contract  in  reference 
to  tlie  payment  of  the  $450,  or  a  share  of  the  profits,  these 
words: 

"In  consideration  of  the  sum  of  $15  (fifteen  dollars)  to 
me  in  hand  paid,  I  hereby  agree  to  modify  and  change  the 
foregoing  contract  by  accepting  in  full  payment  and  satis- 
faction thereof  the  sum  of  $425. 

JOHN  A.  HUDSON.'^ 

Dated  February  10,  1882. 

The  complaint  avers  this  to  have  been  a  mutual  agreement. 
The  answer  admits  that  in  consideration  of  fifteen  dollaiis  paid 
plaintiff  by  defendant,  the  plaintiff  agreed  to  modify  the 
aforesaid  contract  by  accepting  $425  instead  of  $450.  The 
only  difference  between  the  parties  was  this,  the  plaintiff 
claimed  the  right  to  the  $425  to  be  absolute  and  unconditional, 
and  the  defendant  claiming  that  it  was  dependent  upon  the 
plaintiff  taking  the  deed,  which  he  never  did.  There  was  no 
dispute  about  the  agreement,  but  only  as  to  its  effect.  The 
plaintiff  is  entitled  to  recover  under  either  paper.  The 
defendant  was  bound  to  take  a  deed  within  the  time  limited. 
If  he  took  no  deed,  which  is  admitted,  he  was  bound  ti>  pay 
$450  at  the  end  of  ninety  days  from  the  date  of  the  Smith 
contract.  The  abandonment  of  performance  by  him  was  a 
legal  option  to  pay  the  money  price.  The  modification  of  the 
contract  having  been  admittedly  made  by  both  parties,  and  for 
a  good  consideration,  limits  the  claim  to  the  amount  called  for 
by  this  modification  paper.  If  the  question  was  material,  it 
seems  quite  clear  that  the  modification  was  designed  to  put  a 
fixed  money  price  at  all  hazards,  payable,  and  at  once,  in  the 
place  of  the  original  option. 

As  we  have  observed,  that  option  had  been  already  made. 
The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  event. 

Dyk^ian,  J.,  concurs. 
Vol.  LXVI      40 


Sli        NEW  YORE  FRACnCB  REPORTS. 


Sickles  a^  Manhattan  Gku-Light  Company. 


SUPREME  COURT. 

Danibl  E.  Sickles  agt.  Thk  Manhattan  Gas-Lioht 

Company. 

'0<u  eampatUes — Ii^neiton^  Oompany*$  meter  not  to  be  regarded  ae  eondn- 
sice  M  to  the  gttantUjf  of  qm  consumed  and  charged  for — J^ght  cf  consumer 
to  an  ir^uncUon  in  the  case  of  disputed  charge, 

A  gas  company's  meter,  even  after  being  tested  and  inspected  according 
to  law,  is  not  to  be  regarded  as  the  absolute  test  of  the  quantity  of  gas 
consumed  and  charged  for,  but  may  be  contested  by  other  reliable 
testimony. 

When  a  dispute  arises  between  the  company  and  a  consumer,  the  latter 
is  entitled  to  an  injunction  to  prevent  the  cutting  off  of  the  supply  of 
gas  until  the  cause  can  be  tried. 

Special  Term^  January^  1884. 
Trial  of  issues  of  fact. 
John  Graham^  for  plaintiff. 
Henry  H,  Anderaony  for  defendant. 

Van  Vobst,  J.  —  It  is  urged  by  the  learned  counsel  for  the 
defendant  that  the  Laws  of  1859  {chap.  11)  provide  for  the 
appointment  of  a  state  inspector,  bj  whom  every  gas  meter, 
before  it  is  used  by  the  defendant,  shall  be  tested  and  sealed, 
and  that  such  meter  is  by  the  statute  made  the  legal  measure 
of  gas,  as  between  the  consumer  and  the  company,  and  that, 
as  the  same  statute  is  careful  to  provide,  that  in  case  a  con- 
sumer shall  question  the  correctness  of  any  meter,  the  company 
is  required  to  test  it,  in  the  presence  of  the  consumer,  if 
required^  and  that  if  then  dissatisfied  with  the  test  made  by 
the  company  the  consumer  may  have  the  meter  re-inspected 
by  the  state  inspector,  it  is  evident  that  the  statute  intended 
that  the  registry  of  the  meter  should  be  the  test  of  the  amount 
consumed,  and  be  the  arbiter  between  the  parties. 

Strong  as  this  position  is,  it  has  already  been  considered  by 
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this  court,  and  the  result  reached  is  in  substance  adverse  to  the 
counseFs  contention. 

The  meter  and  its  registry  has  not  been  received,  bj  this 
court,  as  conclusive  of  the  correctness  of  the  defendant's 
claim  for  gas  consumed  by  the  plaintiff.  On  the  motion  for 
the  injunction  in  this  case,  to  restrain  the  removal  of  the 
meter  from  the  plaintiff's  premises,  and  from  cutting  off  the 
gas  therefrom,  heard  before  Mr.  justice  Lawrencb,  it  dis- 
tinctly appeared  that  the  meter  in  question  had  been  sealed 
by  the  state  inspector  as  correct,  pursuant  to  the  Laws  of  1859, 
as  it  did  also  that  the  defendants  had  provided  and  kept  upon 
its  premises  a  suitable  apparatus,  approved  and  sealed  by  the 
state  inspector,  for  testing  and  proving  the  accuracy  of  gas 
meters,  provided  for  use  by  the  company,  and  that  the  meter, 
of  which  complaint  is  made,  was  on  the  16th  November,  1881, 
proved  and  tested,  by  means  of  the  apparatus  above  men- 
tioned, and  that  it  was  found  to  register  four  feet  slow,  and 
that  with  such  exception,  the  meter  was  in  good  condition  and 
working  order.  It  also  appeared  by  the  affidavit  of  the 
secretary  of  the  American  Meter  Company,  who  was  familiar 
with  the  construction  and  operation  of  gas  meters,  that  "  it  is 
impossible  for  the  meter  to  register  or  indicate  gas  without 
gas  passing  through  it."  The  president  of  the  company  who 
is  acquainted  with  the  construction  and  use  of  gas  meters, 
also  testified  on  that  motion  '^  that  if  gas  is  completely  shut 
off  from  a  meter,  it  is  impossible  for  any  registry  to  be  made 
by  the  indices."  The  injunction  to  restrain  the  removal  of 
the  meter  was  allowed  by  the  judge  at  special  term,  and  the 
correctness  of  the  decision  has  been  affirmed  at  the  general 
term.  The  grounds  and  the  reasons  stated  in  the  opinion  of 
the  learned  judge  at  special  term,  and  which  cover  the  case, 
were  approved  at  the  general  term.  The  case  made  by  the 
defendants  on  this  trial  is  not  essentially  different  from  what 
it  was,  when  before  the  special  and  general  terms  on  the  above 
occasions.  The  testimony  of  the  expert  witnesses,  given  upon 
this  trial,  as  to  the  rigid  accuracy  of  the  gas  meter  in  its 
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registry  of  gas  consamed,  and  as  to  the  impossibility  that  gas 
should  be  indicated,  unless  it  had  actually  passed  through  the 
meter,  is  only  cumulative.  The  accuracy  of  the  registry  by 
the  meter  upon  which  the  bills  I'endered  by  the  defendants  are 
exclusively  based,  is  now  questioned,  as  it  was  before,  through 
evidence  tending  to  show  the  amoant  of  gas  actually  consumed, 
and  how  and  under  what  regulations  it  was  used  by  the  plain- 
tiff, as  it  is  also,  by  evidence,  that  the  meter  registered  a 
consumption  of  gas  during  a  period  when  no  gas  passed 
through  it. 

It  is  with  this  latter  subject  that  I  will  principally  deal,  as 
I  conclude  it  to  be  decisive  of  this  case.  Upon  the  plaintiff's 
departure  for  Europe,  on  the  29th  day  of  January,  18S1,  the 
gas  was  cut  off  by  the  janitor  of  the  building,  close  to  the 
meter,  and  it  remained  cut  off  until  the  sixth  May  following. 
That  no  gas  actually  passed  the  meter  during  that  period  is 
proved  as  satisfactorily  as  such  fact  could  be.  The  janitor  of 
the  building,  who  pei*formed  both  acts,  has  testified  to  these 
facts,  as  he  has  to  the  further  fact  that  no  gas  was  used  on 
the  premises  during  that  period.  And  yet  the  servant  of  the 
company  has  registered  100  feet  of  gas  as  passing  through 
the  meter  and  consumed  by  the  plaintiff  between  the  17th 
day  of  March  and  the  18th  day  of  April,  1881. 

A  witness  named  Dunn  was  called  on  behalf  of  the  defend- 
ant, who  testified  that  he  was  upon  the  plaintiff's  premises 
during  every  month  of  his  absence  therefrom  and  that  he 
found  gas  burning  there.  If  this  witness  testified  truly,  and 
it  be  claimed  that  the  gas  he  saw  burning  psssed  through  the 
meter  that  supplied  the  plaintiff's  premises,  then  he  proves 
too  much  for  the  soundness  of  the  defendant's  case.  It  is 
shown  that  the  meter  did  not  register  gas  during  the  month 
of  February  and  up  to  the  seventeenth  day  of  March,  whilst 
the  non-registry  during  that  period  corroborates  the  testi* 
mony  of  the  janitor.  Notwithstanding  the  testimony  of  the 
witness  Dunn,  I  find  no  difficulty  in  accepting  the  testimony 
of  the  janitor  as  strictly  true  and  reliable.  « 
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The  general  term,  in  referring  to  this  particular  subject,  in 
its  opinion,  says :  "  The  amount  of  the  overcharge  is  very 
small,  but  since  the'  defendant's  right  to  cut  ofE  the  gas  is 
given  by  statute,  and  depends  upon  the  sole  condition  of  the 
plaintiff's  refusal  to  pay  for  the  gas  actually  consumed,  the 
amount  of  the  overcharge,  if  one  be  clearly  established,  is 
immaterial  to  the  inquiry." 

Whether  this  overcharge  was  the  result  of  a  defect  in  the 
meter  or  an  error  in  the  registry,  can  make  no  difference. 
The  defendant  claims  it,  and  the  plaintiff  is  aggrieved  to  that 
extent.  There  is  another  conceivable  solution,  and  that  is, 
tliat  some  person  other  than  the  janitor  may  have,  without 
his  knowledge,  turned  on  the  gas  for  a  short  time  and  then 
cut  it  off  again.  But  of  that  there  is  no  evidence,  and  the 
adoption  of  such  a  conclusion  would  be  speculative  or  con- 
jectural only.  It  is  inconclusive  in  the  face  of  the  testimony 
of  the  janitor.  Ajs  the  gas  was  certainly  turned  off  on  the 
twenth-ninth  January,  and  there  being  no  evidence  that  it 
was  turned  on  again  until  the  sixth  May  following,  under  the 
fact  above  referred  to,  the  presumption  would  be  that  it  was 
actually  cut  off  during  the  whole  interina.  As  to  the  correct- 
ness of  the  defendant's  charges  for  gas,  claimed  to  have  been 
consumed  by  the  plaintiff  during  the  other  months  in  contro- 
versy, it  is  not  possible  for  me  to  determine  accurately.  If  I 
should  adopt  the  registry  thereof  claimed  to  have  been  taken 
by  the  defendant's  servants,  the  items  are  severally  correct. 

The  plaintiff  has  shown  several  absences  from  the  city, 
covering  a  considerable  portion  of  the  period  embraced  by 
these  items,  during  which  gas  was  not  consumed  in  a  portion 
of  his  premises,  which  by  comparison,  month  with  month, 
and  otherwise,  as  is  urged,  show  that  no  such  amount  of  gas 
as  is  charged  for  was  in  fact  consumed.  Any  attempt  to 
adjust  the  matter  outside  of  adopting  the  returns  of  gas  regis- 
tered by  the  meter,  would  be  largely  speculative  and  unsatis- 
factory under  the  evidence,  and  yet  a  cloud  is  cast  upon  these 
returns  by  the  charge  made  for  the  100  feet  of  gas  which  was 
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not  consumed.  As  it  is,  nnder  the  facts  with  respect  to  that 
100  feet  of  gas  charged  for,  and  the  law  as  already  established 
for  this  case,  there  must  be  judgment  for  the  plaintiff,  restrain- 
ing the  defendant  from  removing  the  meter,  leaving  to  the 
defendant  the  right  to  establish  its  daim  for  gas  actnallj 
consumed,  by  an  appropriate  action  at  law,  if  the  parties  can- 
not themselves  adjust  it  without  recourse  to  legal  measures. 


SUPREME  COURT. 


DiKDEBIOH  FlNOKB  agt.  ThB  PoLIOE  CoMlDSSIONEKS. 

SitcUelato — LiquorUeenm — SeeHon  4^^  chapter fM  of  ISTS^ISf eel cf  eanBie" 
turn  of  an  empfaye  of  a  fMa^n  pf  tk^  tUstuie — Ii^neUon  doet  not  U$ 
to  reatrain  an  illegal  arreet. 

An  injunction  does  not  lie  to  restrain  an  illegal  arrest,  for  the  reason  that 
if  a  party  is  illegally  arrested  he  has  a  prompt  and  efficacious  relief  by 
habeas  eorpue,  and  also  for  the  wrong  he  may  sustain  by  an  action  for 
damages. 

The  plaintiff  is  a  keeper  of  a  tavern  in  the  city  of  New  York,  at  No. 
620  Grand  street.  The  commissioners  of  excise,  on  the  80th  of  April, 
1888,  granted  him  a  license  to  commence  on  that  date  and  to  terminate 
on  the  1st  of  May,  1884,  to  sell  strong  and  spirituous  liquors,  wines,  ale 
and  beer,  in  quantities  of  less  than  five  gallons,  for  which  he  paid  the 
fee  prescribed  by  law.  F.,  a  barkeeper  of  plaintiff,  was  convicted  of 
keeping  open  said  place  unlawfully  on  Sunday,  May  18, 1883. 

Is  a  license  forfeited  by  the  conviction  of  an  employe  of  the  licensee,  of 
a  violation  of  the  statute?  Did  such  c^viction  of  an  employe  of  the 
licensee,  of  a  violation  of  the  statute  (eee^  4,  ehap.  649  ^  Lawe  of  IdlS} 
forfeit  his  license,  91^9910. 

The  temporary  injunction  granted  enjoined  and  restrained  the  police 
commissioners  and  their  officers  from  closing  up  the  business  of  a 
tavern  carried  on  by  plaintiff  at  6d0  Grand  street,  and  from  preventing 
the  plaintiff  or  his  employes  from  selling  strong  and  spirituous  liquora^ 
wines,  ales  and  beer,  in  quantities  less  than  five  gallons,  at  said  tavern, 
except  on  Sundays  or  election  days,  or  any  days  between  the  hours  of 
one  and  five  o'clock  in  the  morning,  and  from  arresting  said  plain liS 
or  his  employes  by  reason  of  their  canying  on  the  business  of  keeping 


OTSW  YORK  PRACnCB  REP0BT8.  819 

— ^— ■^—  1  I  .  -  .,l»       .       ■        I       11         11       ■ II  nil 

Fincke  agi.  Police  Commi8sio)Eiei8. 

said  tavern,  or  selling  said  wines.  liquors,  &c.j  until  the  further  order 
of  the  court 

Held,  that  so  far-as  the  injunction  relates  to  the  arrest  of  the  plaintiff  or 
his  employes,  he  has  a  perfectly  adequate  remedy  at  law  for  any  injury 
which  he  may  sustain  by  reason  of  the  alleged  unlawful  action  of  the 
defendants,  and  the  injunction  cannot  be  continued. 

It  seems  doubtful,  even  in  case  of  the  defendants  threatening  to  close  up 
the  plain tifTs  place  of  business,  that  he  would  be  entitled  to  an  injunc- 
tion, because  he  has  an  adequate  remedy  at  law  against  the  defendants 
if  tiiey  act  illegally  in  closing  such  place  of  business  by  an  action  for 
damages. 

At  CTiamberSy  January^  1884. 

This  is  a  motion  to  continue  a  temporary  injunction 
restraining  interferenjce  with  plaintiff's  business  as  a  licensed 
liquor  dealer. 

PlaU  i&  Bowers,  for  plaintiff. 

D.  J.  Dean,  assistant  corporation  counsel,  for  defendants. 

Lawrence,  J. — Tlie  complaint,  which  is  positively  verified 
and  used  as  an  affidavit  on  this  motion,  alleges  in  substance 
that  the  plaintiff  is  a  resident  of  this  state,  and  has  for  many 
years  carried  on  business  as  a  keeper  of  a  tavern  in  the  city 
of  Kew  York,  at  No.  620  Grand  street.  That  he  is,  and  at 
all  times  has  been,  a  person  of  good  moral  character,  and 
has  been,  and  still  is,  possessed  of  sufficient  ability  to  keep 
such  tavern,  and  the  necessary  accommodation  to  entertain 
travelera;  and  that  such  tavern  is  required  for  the  actual 
accommodation  of  travelers  at  the  place  where  plaintilT  car- 
ries on  his  business.  That  in  order,  conveniently  and  prop- 
erly, to  carry  on  said  business,  it  is  necessary  that  strong  and 
spirituous  liquors,  wines,  ale  and  beer,  in  quantities  less  than  five 
gallons  at  a  time,  should  be  sold.  That  on  the  30th  of  April, 
1888,  he  applied  to  the  board  of  commissioners  of  excise  for 
the  city  and  county  of  New  York  for  a  license  authorizing 
him  to  sell  and  dispose  of  strong  and  spirituous  liquors, 
wines,  ales  and  beer,  in  quantities  less  than  five  gallons,  at 
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the  aforesaid  tavern.  That  the  commissioners  being  satisfied 
that  the  plaintiff  was  a  person  of  good  moral  cliaracter, 
and  had  suiBcient  ability  to  keep  a  tavern  and  the  necessary 
accommodations  to  entertain  travelers,  and  that  a  tavern  was 
required  for  the  actual  accommodation  of  travelers  at  said 
place,  and  on  said  30th  day  of  Aprils  1883,  issued  and  granted 
to  him  a  license,  to  commence  on  said  date  and  to  terminate 
on  the  1st  of  May,  1884,  to  sell  strong  and  spirituous  liquors, 
wines,  ales  and  beer  in  quantities  of  less  than  five  gallons. 
That  plaintiff  paid  for  said  license  the  fee  prescribed  by  law, 
to  wit,  the  sum  of  seventy-five  dollars,  at  the  time  of  the 
granting  of  the  same.  That  since  said  time  he  has  carried  on 
his  aforesaid  business  in  a  lawful  and  proper  manner,  and  that 
such  license  remains  in  full  force  and  unrevoked.  That  the 
defendants  French,  Mason,  Mathews  and  Nichols  are  police 
commissioners  of  the  city  of  New  York,  and  constitute  the 
head  of  the  department  of  police  in  said  city.  That  the 
defendant  Leary  is  a  captain  in  said  department,  and  is  in 
charge  of  the  Thirteenth  precinct,  within  the  territorial  limits 
of  which  the  aforesaid  premises  are  located.  That  the  defend- 
ants, combining  and  confederating  together  to  injure  this 
plaintiff,  and  without  lawful  cause  or  authority,  have  threat- 
ened and  still  do  threaten  to  close  up  his  aforesaid  place  of 
business,  and  to  arrest  any  and  all  persons,  including  this  plain- 
tiff, who  may  be  found  in  charge  thereof  and  engaged  in  the 
lawful  business  of  keeping  the  aforesaid  tavern,  and  selling 
strong  and  spirituous  liquors,  &c.,  and  have  on  two  or  three 
occasions  within  the  last  two  days  arrested  and  caused  to  be 
imprisoned  certain  of  the  plaintiff's  employes  who  were 
engaged  in  their  aforesaid  lawful  business.  That  plaintiff  has 
no  adequate  means  of  redress  for  the  injuries  so  threatened 
him  except  by  the  interposition  of  the  equitable  powers  of 
this  court,  and  that  he  has  no  sufficient  remedy  at  law  for  the 
damages  he  may  sustain.  Wherefore  he  prays  that  the 
defendants,  each  and  every  one  of  them,  their  agents,  &c., 
and  aU  persons  acting  under  their  authority,  may  be  enjoined 
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.  and  restrained  from  interfering  with  him  in  the  conduct  of 
his  aforesaid  business,  or  from  closing  up  his  said  tavern,  or 
from  preventing  him  or  those  employed  by  him  from  selling 
at  said  tavern  in  the  course  of  the  said  business  there  con- 
ducted, strong  and  spirituous  liquors,  wines,  ale  and  beer,  in 
quantities  less  than  five  gallons  at  a  time,  until  the  1st  day  of 
May,  1884.  On  the  return  of  the  order  to  show  cause,  which 
was  issued  herein,  the  defendants  read  in  opposition  the  affi- 
davit of  the  defendant  Leary,  which  stated  that  he  is  the 
captain  of  the  Thirteenth  police  precinct  of  the  city  of  New 
York.  That  John  Freese,  then  a  barkeeper  employed  by  the 
said  Diederich  Fincke,  the  plaintiff  in  this  action,  was  hereto- 
fore, on  the  24th  day  of  May,  1883,  convicted  in  the  court  of 
special  sessions  of  the  peace  of  the  city  of  New  York,  of 
keeping  open  a  place  where  intoxicating  liquors  were  sold,  at 
620  Grand  street  in  the  city  of  New  York,  the  tavern  or 
hotel  of  the  plaintiff,  unlawfully,  on  Sunday,  May  13th,  1883. 
That  annexed  to  said  affidavit  is  a  certified  copy  of  said  judg- 
ment, and  that  the  license  of  said  plaintiff  to  sell  spirituous 
liquors  referred  to  in  the  complaint  was  thereby  forfeited  and 
annulled. 

Upon  turning  to  the  record  of  conviction  annexed  to  said 
affidavit,  it  appears  that  the  record  states  that  Freese  was  con- 
victed, "  on  confession,  of  the  misdemeanor  of  unlawfully 
keeping  open  a  place  where  intbxicating  liquors  were  sold,  on 
Sunday  the  13th  day  of  May,  1883,  and  committed  in  said 
city  of  New  York  on  the  13th  day  of  May,  1883,  and  after 
Laving  duly  elected  to  be  tried  by  said  court,  and  having  been 
duly  arraigned  and  charged  upon  the  said  misdemennor,  and 
Laving  duly  answered  the  same,  it  was  thereupon  ordered  and 
adjudged  by  the  court  that  the  said  John  Freese^  for  the  mis- 
demeanor aforesaid,  whereof  he  is  conv&ted^  pay  a  fine  of  ten 
dollars;  and  it  is  ordered  that  he  stand  conunitted  to  the 
custody  of  the  keeper  of  tiie  city  prison  of  the-  city  of.  New 
ITork  xmtil  the  said  fine  be  paid,  but  not  exceeding  ten  days. 

It  will  be  observejl  that  the  record  o£  aenviction.  dbes  not 
Vol,  LXVI       41 
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state  that  Freese  was  convicted  of  selling  liquors  on  Sunday, 
and  of  keeping  open  on  Sunday  the  place  of  the  plaintiff  at 
620  Grand  street.     That  fact  only  appears  from  the  affidavit 
of  the  defendant  Leary,  the  police  captain.     The  plaintiflE,  in 
his  answering  affidavit,  alleges  that  in  pursuance  of  section  4 
of  chapter  549  of  the  Laws  of  1873,  he  was  summoned  by  the 
board  of  excise  of  the  city  of  New  York  to  answer  to  the 
charge  that  the  said  John  Freese,  while  in  the  deponent's 
employment,  had  been  guilty  of  any  violation  of  the  excise 
law,  or  that  there  had  been  any  such  violation  at  deponent^s 
tavern,  620  Grand  street.    That  he  attended  before  said  board 
and  that  a  full  investigation  of  the  matter  was  had,  and  that 
the  board  exonerated  him  from  any  violation  on  his  part,  or 
at  his  tavern,  620  Ghrand  street,  of  any  of  tlie  provisions  of  the 
excise  law,  and  refused  to  annul  his  aforesaid  license,  and  he 
alleges  also  that  if  Freese  at  any  time  violated  the  provisions 
of  the  excise  law  it  was  without  deponent's  personal  presence. 
That  he  has  never  intended  tx)  violate  in  any  manner  the  pro- 
visions of  the  said  law^  bat  has  for  fifteen  years  last  past 
lawfully  oonductod  iiis  business  of  the  keeping  of  a  hotel  at 
said  place,  and  desires  to  be  allowed  to  continue  to  do  so. 
That  the  aforesaid  place  is  an  actual  tavern.     That  he  has  a 
large  number  of  rooms  which  are  subject  to  the  demands  of 
any  travelers  who  may  tliere  apply  for  board  or  lodging,  and 
that  he  keeps  a  register,  and  that  his  bar  is  kept  in  connection 
with  the  said  hotel  and  irestaurant.    Deponent  further   says 
that  various  police  officers  of  tliis  city,  acting  under   the 
instnictions  <^f  ithe  defendant  James  Leary,  have,  on  several 
.occasions  during  the  past  week,  called  at  his  place  of  business 
and  in  distinct  words  ordered  and  directed  the  closing  thereof, 
and  have  told  deponent  that  he  must  dose  his  place,  and  to 
threaten  that  if  mther  he  or  his  employes  did  not  close  such 
place  they  would  arrest  and  remove  them.    That  thej  did  not 
mak^  or  threaten  te  make  such  arrests  by  reason  of  anj  charge 
that  any  crime  or  wrong  had  been  committed,  but  they  simply 
iised  that  as  a  means  to  enable  them  to  x^mpel  the  closing  of 
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the  deponent's  said  place  of  basiness.  That  the  deponent  is 
willing  to  execute  bonds  in  any  amount  that  may  be  con- 
sidered reasonable  and  proper  for  the  fuilher  maintenance  of 
the  injunction  pending  the  trial  of  this  action. 

Section  5  of  chapter  549  of  the  Laws  of  1873,  entitled 
"  An  act  to  amend  an  act  entitled  an  act  regulating  the  sale  of 
intoxicating  liquors,  passed  April  11, 1870,  and  the  act  entitled 
an  act  to  suppress  intemperance  and  to  regulate  the  sale  of 
intoxicating  liquors,  passed  April  16, 1857,"  provides,  "section 
21  of  the  act  entitled  an  act  to.  suppress  intemperance  and  to 
regulate  the  sale  of  intoxicating  liquors,  passed  April  15^  1857, 
is  hereby  amended  so  as  to  read  as  follows : 

"  Section  21.  No  inn,  tavern  or  hotel  keeper,  or  other  per- 
son shall  sell  or  give  away  intoxicating  liquors  or  wines  on 
Sunday  or  upon  any  day  on  which  a  general  or  special 
election  or  town  meeting  shall  be  held,  and  within  one-quarter 
of  a  mile  from  the  place  where  such  general  or  special  election  or 
town  meeting  shall  be  held,  in  any  of  the  villages,  cities  or  towns 
of  this  state  to  any  person  whatever  as  a  beverage  *  *  * 
Whoever  shall  oflEend  against  the  provision  of  this  section 
shall  be  guilty  of  a  misdemeanor,  and  shall  be  punished  for 
each  offense  by  a  fine  not  less  than  thirty  doIlai*s  nenr  more 
than  two  liundred  dollars,  or  by  imprisonment  not  less  thax 
five  days  nor  more  than  fifty  days,  or  both"  sifch  fine  and 
imprisonment,  at  the  discretion  of  thecoirrt." 

Section  3  of  said  act  of  1873,  amxjng^  other  things,  provides 
that  "  nothing  herein  contained  shall  be  construed  to  prevent 
hotels  from  receiving  and  entertaining  travelers  at  any  time 
subject  to  the  restrictions  contained  in  this  act,  and  the  act 
hereby  amended. 

Section  4  of  the  act  of  1873  provides  as  follows : 

'^  Section  8  of  said  act  is  hereby  amended  so  as  to  read  as 
follows : 

"  Section  8.  Any  conviction  for  the  violation  of  any  pro- 
vision of  this  act,  or  of  the  acts  hereby  amended,  by  any 
person  or  persons  licensed,  or  at  any  place  licensed,  as  herein 
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provided,  shall  forfeit  and  annul  bilcIi  license.  The  boai-d  of 
excise  of  any  city,  town  or  village  may  at  any  time,  and  upon 
the  complaint  of  any  resident  of  said  city,  town  or  village, 
summon  before  them  any  person  or  persons  licensed  as 
aforesaid ;  and  if  they  ^hall  become  satisfied  that  any  such 
person  or  persons  has  or  have  violated  any  of  the  provisions 
of  this  act,  or  of  the  acts  hereby  amended,  they  shall. revoke, 
cancel  and  annul  the  license  of  such  person  or  persons,  which 
tliey  are  hereby  empowered  to  do,  and,  where  necessary,  to 
enter  upon  the  premises  and  take  possession  of  and  cancel 
such  license.  Upon  an  inquiry,  the  said  board,  or  the  party 
complained  of,  may  summon,  and  the  said  board  may  compel 
tlie  attendance  of  witnesses  before  them  and  examine  them 
under  oath." 

It  is  this  section  of  the  act  of  1878  upon  which   the 
defendants  rely  for  their  position  that  the  conviction   of 
Freeso,  the  defendant's  barkeeper,  ipso  factOj  forfeited  and 
annulled  the  license  of  the  plaintiff.     The  plaintiff  also  relies 
upon  the  proceedings  which  were  had  before  the  board  of 
excise  commissioners  under  this  section  as  supporting   his 
position  that  his  license  was  not  revoked  by  a  conviction  of 
Freese.     The  counsel  to  the  corporation  cites  in  his  points 
the  case  of  The  People  agt.  Tighe  (5  Hun^  25)  as  conclusive 
upon  this  question.    It  will  be  observed,  however,  that  in 
that  case  the  defendant,  who  held  a  license  commonly  called 
a  storekeeper's  license,  which  authorized  him  to  sell  strong 
and  spirituous  liquors  in  quantities  less  than  five  gallons  at  a 
time,  not  to  he  drank  on  his  premises,  for  the  term  of  one 
year,  was  convicted  of  the  offense  of  selling  strong  and  spirit- 
nous  liquors,  &c.,  in  quantities  of  less  than  five  gallons,  to 
be  drank  in  the  house^  shop  or  liquor  store  of  the  defendant ; 
and  it  was  insisted  by  the  district  attorney  that  by  section  4 
of  chapter  649»  of  the  Laws  of  1873,  before  referred  to,  the 
license  of  the  diefendant  which  had  been  offered  in  evidence 
on  the  trial  was  \>j  such  cooviotioD  forfeited  and  annulled, 
and  therefore  that  the  sale  admitted  and  proved  was  in  viola* 
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tion  of  the  law.  The  counsel  for  the  defendant  insisted  and 
contended  that  the  conviction  of  the  defendant  in  and  of 
itself  did  not  annul  and  forfeit  the  license,  and  that  until  the 
license  was  revoked  by  the  judgment  of  some  competent 
tribunal  it  was  in  full  force  and  d&ect  and  justified  the  sales 
made  by  the  defendant,  as  admitted  and  proved.  But  the 
court  held  that  the  conviction,  ipso  faoto^  by  the  express 
words  of  the  statute  of  1873,  operated  to  revoke  and  annul 
his  license,  and  that  it  did  not  any  longer  afford  him  any 
justification  or  protection. 

In  that  case,  the  party  who  held  the  license  had  been  tried 
and  convicted  of  a  violation  of  the  excise  law.  The  case  is 
not,  therefore,  conclusive  upon  the  point  sought  to  be  raised 
in  this  case,  which  is,  that  a  license  is  forfeited  by  the  con- 
viction of  an  employe  of  the  licensee,  of  a  violation  of  the 
statute.  The  counsel  to  the  corporation  contends  in  this  case 
that  the  statute  is  intended  to  effect  the  forfeiture  and  annul- 
ment of  the  license  to  sell  liquor  at  the  place  named  therein, 
in  case  of  the  conviction  of  any  person  for  violating  the 
excise  law  at  the  place  licensed,  on  the  ground  that  it  is  not 
only  a  license  to  a  person  permitting  him  to  sell  spirituous 
liquors  at  retail,  but  that  it  is  also  a  license  permitting  spirit- 
uous liquors  to  be  sold  only  at  the  one  place  named,  and  is 
therefore  a  permission  to  the  person  named  to  sell  either  in 
person  or  through  employes,  and  he  argues  that  when,  there- 
fore, ii  is  provided  by  the  statute  of  1873  that  any  cpnviction 
for  the  violation  of  any  provision  of  this  act,  &c.,  shall 
forfeit  and  annul  such  license,  it  is  intended  to  provide  that 
the  conviction  of  the  persons  licensed  for  a  violation  of  the 
excise  law,  or  the  conviction  of  any  person  violating  the 
excise  act  at  any  place  licensed,  shall  work  the  forfeiture  of 
the  license. 

The  case  of  The  People  agt.  Tighe^  before  referred  to,  does 
not  in  terms  go  so  far  as  to  support  this  position.  The  defend  • 
ant  there  had  his  day  in  court,  and  was  defended  by  counsel. 
The  plaintiff  here,  so  far  as  the  record  discloses,  was  not 
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present  at  the  trial  of  Freese,  took  no  part  in  the  proceedings, 
and  the  conviction  of  Freese  was  upon  his  own  confession. 
Furthermore,  the  record  itself  does  not  show,  as  I  have  before 
stated,  that  Freese  was  guilty  of  a  violation  of  the  excise  law 
at  No.  620  Grand  street.  That  fact  is  only  made  out  bj  the 
affidavit  of  the  defendant  Leary.  Whether  a  judgment  whicli 
is  relied  upon  to  revoke  the  license  of  one  man,  by  reason  of 
the  conviction  of  another,  of  a  violation  of  the  excise  law,  can 
be  supplemented  in  that  manner,  particularly  where  the  person 
whose  license  is  to  be  taken  away  was  not  heard  npon  the 
trial  of  the  party  convicted,  is  perhaps  doubtful.  But  in  the 
view  which  I  take  of  this  case,  it  is  not  necessary  for  the  dis- 
position of  this  motion  to  definitely  decide  that  point. 

The  temporary  injunction  granted  upon  the  issuing  of  the 
order  to  show  cause  enjoined  and  restrained  the  defendants 
from  closing  up  the  business  of  a  tavern  carried  on  by  the 
plaintiff  at  620  Grand  street,  and  from  preventing  the  plain- 
tiff or  his  employes  from  selling  strong  and  spirituous  liquors, 
wines,  ales  and  beer  in  quantities  less  than  five  gallons  at 
said  tavern,  except  on  Sundays  or  election  days,  or  on  any 
days  between  the  hours  of  one  and  five  o'clock  in  the  morn- 
ing, and  from  arresting  said  plaintiff  or  his  employes  by 
reason  of  their  carrying  on  the  business  of  keeping  said 
tavern  or  selling  said  wines,  liquors,  &c.,  until  the  further 
order  of  the  court. 

The  C9unsel  to  the  corporation  states  in  his  points,  pre- 
liminary to  the  argument  of  the  questions  presented  on  the 
motion,  that  the  defendants  desire  to  disclaim  the  assertion  of 
any  right  to  close  up  the  plaintiff's  place  of  business,  but  that 
they  do  claim  the  right  to  arrest  any  person  found  selling 
spirituous  liquors  at  the  hotel  upon  the  plaintiff's  premises, 
upon  the  ground  that  no  legal  license  exists  authorizing  such 
sale ;  and  he  therefore  contends  that  so  much  of  the  injunc- 
tion as  forbids  the  defendants  to  prevent  the  plaintiff  or  his 
employes  from  selling  spirituous  liquors,  and  to  arrest  the 
plaintiff  or  his  employes  for  selling  spirituous  liquors,  should 
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be  vacated.  It  is  perfectly  well  settled  that  an  injunction 
does  not  lie  merely  to  restrain  an  illegal  arrest,  for  the  reason 
that  if  a  party  is  illegally  arrested  he  has  a  prompt  and  effica- 
cious relief  by  habeas  oarpics^  and  also  for  the  wrong  he  may 
sustain  by  an  action  for  damages  {See  Birch  agt.  Kavanaugh^ 
12  Alh,  [^N.  5.],  410,  414,  decided  hy  the  general  term  of  the 
third  department;  Murphy  agt.  Board  of  Police^  63  Ilow. 
Pr.,  396). 

Assuming  then  that  the  plaintiff's  license  to  sell  liquors  at 
his  hotel  did  not  become  forfeited  and  annulled  by  the  con- 
viction of  the  barkeeper  of  a  violation  of  the  excise  law  on 
the  13th  of  May,  1883,  it  would  appear  that  the  plaintiflE  has 
a  perfectly  adequate  remedy  at  law  for  any  injuiy  which  he 
may  sustain  by  reason  of  the  alleged  unlawful  action  of  the 
defendants.  So  far  as  the  injunction  relates  to  svxh  arrests, 
it  cannot  be  continued  under  the  authorities  before  referred 
to,  and  as  the  defendants  in  open  court  have  disclaimed  the 
assertion  of  any  right  to  close  up  the  plaintiffs  place  of  busi- 
ness, there  seems  to  be  no  reason  for  enjoining  them  from 
doing  that  which  they  do  not  intend  to  do.  I  should  very 
much  doubt,  however,  that  even  in  the  latter  case  the  plaintiff 
would  be  entitled  to  an  injunction,  because  he  has  an  ade- 
quate remedy  at  law  against  the  defendants  if  they  act  ille- 
gally in  closing  his  place  of  business  by  an  action  for  damages, 
and  there  is  nothing  in  the  papers  before  me  to  show  that  tie 
defendants  are  not  responsible  pecuniarily  for  any  damages 
which  the  plaintiff  may  thereby  sustain. 

It  is  unnecessary  for  me  to  consider  the  effect  of  the  proceed- 
ings before  the  board  of  excise,  which  are  referred  to  in  the 
plaintiffs  moving  papers,  if  I  am  correct  in  my  undei-standing 
of  the  authorities  before  referred  to. 

The  motion  to  continue  the  preliminary  injunction  must 
be  denied,  with  costs. 
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K  Y.  COMMON  PLEAS. 

William  H.  Dbvinelle,  appellant,  agt.  Albert  R.  Edy, 

respondent. 

Statute  of  UmUations^Oode  of  Cml  Proesdure,  taction  ^{-^  Action  for 
partnership  accounting,  where  Hie  artidee  a/rt  under  seal,  not  barred  tiS 
twenty  years. 

An  action  for  a  partnership  accounting,  where  the  articles  are  under  seal, 
is  not  barred  until  twenty  years. 

WhBre  the  defendant,  by  the  partnership  agreement,  agreed  to  pay  one- 
half  the  losses  and  expenses  and  has  failed  to  do  so,  and  plaintiff,  under 
his  partnership  liability  to  third  persons,  has  paid  the  whole,  the  basis 
of  an  action  by  plaintiff  to  recover  one-half  the  sums  paid  by  him  is 
the  defendant's  covenant  to  pay  over  half  and  its  brealch. 

Oeneral  Term^  January^  1884. 

In  April,  1869,  the  plaintiff  and  defendant  formed  a  part- 
nership by  an  agreement  under  seal.  Among  other  provisions 
was  the  following:  "All  losses  happening  to  the  said  firm 
*  *  *  and  all  expenses  of  the  business  shall  be  borne  by 
the  said  parties  in  equal  proportions."  The  business  proved 
unprofitable  and  was  wound  up  in  December,  1869.  The 
plaintiff,  on  or  before  June,  1870,  paid  and  expended  moneys 
for  said  firm  in  its  business.  Before  this  action  payment  of 
one-half  these  disbursements  was  demanded  by  the  plaintiff 
from  defendant  and  was  refused.  The  action  was  brought 
October  24,  1882.  The  complaint  asked  an  accounting  and 
judgment  for  one-half  the  sums  paid  by  the  plaintiff.  The 
court  below  dismissed  the  bill,  holding  the  claim  barred  by  the 
statute  of  limitations.  The  plaintiff  appealed  from  the  decree 
to  this  court. 

Childs  &  IIvJl^  for  appellant. 

A.  J,  Vandeiyod  and  John  M.  Bowers^  for  respondent. 
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Beach,  J. —  The  question  raised  by  this  appeal  is  whether 
or  not  the  action  is  upon  a  sealed  instrument,  and  so  amenable 
to  the  twenty  year  limitation  {Code  OivU  Pro.y  seo.  381). 

After  extended  examination  I  fail  to  see  upon  what  the 
action  is  based,  save  the  covenant  to  bear  one-half  the  losses 
and  pay  a  like  proportion  of  the  expenses.  The  defendant  is 
alleged  to  have  broken  that  covenant  by  not  paying  his  quota, 
and,  therefore,  liable  to  the  plaintiff  who  has  paid  his  share, 
in  addition  to  his  own.  The  conclusion  of  the  learned  justice 
below  that  there  was  an  absence  of  any  covenant  in  the  agree- 
ment whereby  one  partner  was  to  pay  the  other  for  any  amount 
paid  in  excess  of  one-half,  and,  therefore,  the  action  was  not 
brought  upon  the  indenture,  seems  to  me  an  over  refined 
distinction. 

The  defendant  certainly  agreed  to  pay  one-half  the  losses 
and  expenses,  has  failed  to  do  so,  and  plaintiff,  under  his  part- 
nership liability  to  third  persons,  has  paid  the  whole.  The 
basis  of  this  action  is  assuredly  the  defendant's  covenant  to 
pay  one-half  and  its  breach.  The  illustration  of  co-obligors 
on  a  bond  under  seal  where  one  pays  the  whole  sum  is  not 
analogous.  The  right  to  contribution  in  such  case  results 
from  a  principle  of  equity  jurisprudence,  not  contract  express 
or  implied  (1  Story* 8  JEq.  Jur.  [12^A  ed\  sec.  493 ;  AspinwaU 
agt.  Sacchij  57  -ZT.  JT,  331).  If  the  bond  contained  a 
covenant  between  the  co-obligors  to  pay  one-half,  or  other 
proportion  of  the  penalty,  there  would  be  no  need  to  rely 
upon  the  equitable  principle,  and  an  action  for  contribution 
would*  necessarily  be  founded  on  the  covenant. 

The  remarks  of  Butler,  J.,  in  Foster  agt.  AUanson  (2  T. 
R.J  779),  and  in  the  note  referring  to  Moramia  agt.  Zwy,  while 
not  directly  pertinent,  give  strength  to  these  views.  The  par- 
ties wore  partners  by  indenture,  and  stated  the  accounts, 
including  items  not  included  in  the  partnership  business.  The 
defendant  promised  to  pay  the  balance  against  him.  The 
action  was  assumpsit,  the  learned  judge  saying  in  each  case 
that  the  action  would  lie  because  of  the  promise,  but  without 
Vol.  LXVI        42 
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the  promise  the  action  would  have  been  on  the  covenant 
{Casey  agt.  Brushy  2  CaineSy  293). 

The  case  of  Peters  agt  Delaplaiiie  (49  N,  Y,^  365)  does  not 
bear  upon  the  point.  The  court  there  held  an  action  for 
specific  performance  involved  considerations  for  the  court, 
outside  the  provisiotis  of  the  contract,  and  no  difference 
resulted  from  tlie  contract  being  under  seal  or  withent.  Facts 
disconnected  with  the  instiniment  whereof  performance  is 
sought,  such  as  laches,  material  change  in  the  coaditien  of  the 
parties,  and  other  surroundings,  influenced  the  discretion  of 
the  court  to  grant  or  denj  the  relief,  and  therefore  the  action 
was  not  brought  upon  the  contract. 

The  case  of  Knox  agt.  Chye  (Z.  i?.,  5  House  of  Lordsy  656), 
and  Noyes  agt.  Orawley  (10  Ch.  Div,y  31)  depended  upon  the 
statute  limiting  an  action  of  account  to  six  years.  There  is  no 
similar  provision  in  our  law. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event. 


SUPREME  COURT. 


In  the  Matter  of  the  A])plication  of  Fbazeb  C.  Hall  for  a 
peremptory  mandamits  against  The  Board  of  Supebyisoss 
OF  Gbbene  County. 


If 


Mandamus —  ConstrueHon  of  statute  —  Meaning  of  the  vx^ds  "  the  kiglust 
and  "  the  next  highest"  as  used  in  chapter  215,  Latos  of  1870. 

The  statute,  chapter  215  of  Laws  of  1870,  entitled  "An  act  to  amend  an 
act  for  the  publication  of  the  session  laws  by  two  newspapers  Ih  each 
county  of  the  state,"  declares  that  "the  appointment  shall  be  mode 
in  the  following  manner:  Each  member  of  the  board  of  superyisors 
shall  designate  by  ballot  one  newspaper  printed  in  the  county  to  publish 
the  laws,  and  the  paper  having  **the  highest*^  number  and  the  paper 
having  "  ifta  next  Taghest "  number  of  votes,  shall  be  the  papers  desig- 
nated for  printing  the  laws;  provided  such  papers  are  of  opposite  politics 


NEW  YORK  PRACTICE  REPORXa  '881 


Matter  of  Hall. 


and  fairly  represent  the  two  principal  political  parties  into  which  the 

people  of  the  county  are  divided." 
Itdd,  that  when  three  papers  are  voted  for  and  the  two  claimed  to  have 

been  selected  received  an  equal  number  of  votes,  there  has  been  no 

selection . 
ffeld,  further,  that  a  mandamtu  should  be  granted  to  compel  the  board  of 

supervisors  of  Greene  county  to  designate  two  papers  to  publish  the 

session  laws. 


Ulster  Special  Terniy  December^  1883. 

Application  for  a  peremptory  TaandaTiius  to  compel  the 
board  of  supervisors  of  Greene  county  to  designate  two 
papers  to  publish  the  Session  Laws. 

«/.  A.  Chiswoldy  for  motion. 

E.  A.  Chase  and  Mr.  Werner^  opposed. 

Westbeook,  e/.  —  This  application  presents  questions  of  law 
only  upon  the  following  midisputed  facts :  The  board  of 
supervisors  of  the  county  of  Greene,  on  tlie  24th  day  of 
December,  1883,  pursuant  to  the  provisions  of  chapter  215 
of  the  Laws  of  1870,  entitled  "An  act  to  amend  'An  act  for 
the  publication  of  the  Session  Laws  by  two  newspapei's  in 
each  county  of  this  state,'  passed  May  14,  1846,"  undertook 
to  designate  the  two  papers  published  in  the  county  of  Greene 
which  should  publish  such  laws.  Upon  the  ballot  which  was 
taken  to  accomplish  that  object,  the  Catskill  Examiner  received 
five  votes,  the  Windham  Journal  received  five  votes,  and  the 
Catskill  Kecorder  four  votes.  The  chairman  of  the  board, 
immediately  after  the  result  of  the  ballot  had  been  announced, 
decided  that  the  Examiner  and  Journal  had  been  selected,  and 
BO  also  the  board  of  supervisors,  on  a  subsequent  day,  declared 
by  resolution. 

It  is  conceded  that  the  Examiner  and  Journal  are  of  oppo- 
site politics,  the  former  being  a  republican  paper  and  the  lat- 
ter a  democratic  one,  and  that  they  fairly  represent  the  two 
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principal  p  litical  parties  into  which  the  people  of  tte  county 
are  divided. 

It  is  also  conceded  that  the  Recorder  is  a  democratic  paper, 
and  would  likewise  fairly  represent  the  sentiments  of  the  demo- 
cratic party ;  and  it  is  further  averred,  in  the  moving  papers, 
that  the  Recorder  was  the  choice  of  a  majority  of  the  mem- 
bers of  the  board  of  supervisors  who  had  been  elected  upon 
the  regular  democratic  tickets  in  the  various  towns. 

The  legal  position  of  the  applicant  for  the  writ  is,  that  as 
the  two  papers  'claimed  by  the  board  to  have  been  selected 
received  an  eqtuil  nnmher  of  votes,*  there  has  been  no  selection. 

The  statute  (chap.  215  of  Laws  of  1870)  declares  the 
appointment  shall  be  made  in  the  following  manner :  "  Each 
member  of  the  board  of  supervisors  shall  designate  by  ballot 
one  newspaper  printed  in  the  county  to  publish  the  laws,  and 
the  paper  having  the  highest  number,  and  the  paper  having 
the  next  highest  number  of  votes,  shall  be  the  papers  desig- 
nated for  printing  the  laws,  pi'ovided  such  papers  are  of  oppo- 
site politics,  and  fairly  represent  the  two  principal  political 
parties  into  which  the  people  of  the  county  are  divided." 

It  being  conceded  that  the  two  papers  which  the  board  of 
supervisors  claim  were  designated  "  are  of  opposite  politics, 
and  fairly  represent  the  two  principal  political  parties  into 
which  the  people  of  the  county  are  divided,"  the  question 
which  the  motion  presents  is,  when  three  papers  are  voted 
for,  and  the  two  claimed  to  have  been  selected  received  an 
equal  number  of  votes,  has  there  been  a  selection,  as  the  stat- 
ute in  plain  terms  declares  that  "  the  paper  having  the  highest 
number,  and  the  paper  having  the  next  highest  number  of 
votes,  shall  be  the  papers  designated  f "  In  other  words,  when 
the  law  is  plain  and  unambiguous  in  its  language,  and  there 
is  no  expression,  word  or  clause  in  the  act  limiting,  constru- 
ing or  explaining  the  words  used,  can  it  I'eceive  any  other 
construction  or  interpretation  than  that  which  its  language 
plainly  and  directly  calls  for. 

It  waa  warmly  contended  upon  the  ax^ument  that  in  the 
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enactment  of  this  law  the  legislature  did  not  intend  what  it 
has  saidy  and  that  it  should  be  read,  ^'  the  two  papers  having 
the  highest  number  of  votes  shall  be  tlie  papers  selected."  It 
is,  perhaps,  a  sufficient  answer  to  this  argument,  to  state  that 
conceding  the  intent  to  enact  a  law  in  the  form  which  is  urged  as 
the  embodiment  of  such  intent  in  words,  yet  as  such  words  have 
not  been  employed, "  that  effect  can  not  be  given  to  an  inten- 
tion not  expressed  "  {Potter*8DwarrisonStatit^yl9S),  Any 
attempted  construction  of  the  act,  however,  which  departs  from 
its  language,  and  purporting  to  be  based  upon  the  intention 
of  tlie  legislature,  in  the  absence  of  any  key  to  the  meaning 
of  the  words  afforded  by  other  pai*ts  of  the  act,  is  mere  spec- 
ulation and  must  necessarily  vary  with  the  convictions  of  the 
reasoner  as  to  what  the  law  should  have  been.  It  is  freely 
conceded  that  it  would,  perhaps,  have  been  better  and  wiser 
to  have  so  framed  the  law  that  the  ballot  taken  in  this  case 
would  have  resulted  in  making  the  attempted  selection,  a  legal 
one ;  but  the  question  is  not  what  the  law  should  have  been, 
but  what  it  is.  The  enactment  is  the  result  of  the  reasoning 
of  many  different  minds,  having  perhaps  different  intents 
and  motives,  and  it  is  therefore  impossible  for  any  court  or 
individual  to  discern  the  intent  of  the  framers  and  enactors 
of  this  statute  to  be  otherwise  or  different  from  what  has 
been  said.  No  phrase  or  word  in  the  act,  as  has  already  been 
suggested,  can  be  found  to  show  that  what  has  been  said  was 
not  meant.  Kay,  it  can  be  supposed  that  the  legislature 
intended  their  language  to  be  literally  followed.  We  know, 
for  the  act  so  declares,  it  was  designed  that  the  papers  selected 
should  fairly  represent  the  two  great  political  parties  into 
wliich  the  people  of  the  county  were  divided ;  and  perhaps 
it  was  thought  that  by  declaring  "the  papers  designated" 
should  be  "  the  paper  having  the  highest  number,  and  the 
paper  having  the  next  highest  number  of  votes,"  combina- 
tions between  a  minority  of  supervisors  of  one  party,  and 
the  supervisors  of  the  other  party,  by  which  the  designation 
could  be  controlled,  against  the  choice  of  a  majority  of  the 
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supervisors  of  the  party  represented  by  the  pajter  to  be 
exchided,  woald  be  rendered  more  diiBcnlt  and  less  frequent. 
It  is  not  unreasonable  to  assume  that  the  legislature  intended 
that  tlie  members  of  the  board  of  supei'visora,  whieli  formed 
a  majority  of  those  of  one  political  faith,  should  control  the 
selection  of  the  paper  to  represent  the  party  to  which  they 
were  attached,  and  also  supposed,  because  it  was  thus  selected, 
it  would  better  reflect  the  will  of  tliat  party  than  one  desig- 
nated by  a  minority  of  sucli  party  through  a  combination 
with  its  political  opponents.  The  framers  and  enactors  of 
the  law  could  not  but  know,  when  there  is  more  than  one 
paper  of  the  same  political  party  in  a  county,  that  one,  by 
its  rigid  support  of  its  party  men  and  measures,  will  make 
itself  more  odious  to  the  members  of  the  o])posite  party  than 
the  other,  which  carries  a  fi*ee  lance,  and  is  more  liberal  in. 
its  treatment  of  its  opponents.  It  frequently  happens,  and 
perhaps  the  present  case  affords  an  illustration,  that  the  more 
liberal  paper  has  party  friends  in  the  board,  who,  though  a 
minority  of  its  own  party,  can  by  a  union  with  its  oppo- 
nents manage  to  have  itself  and  the  paper  of  opposite  faith 
designated  to  print  the  laws ;  and  yet  the  combination  when 
made  may  be  unable  to  literally  comply  with  the  statute,  by 
making  tiie  vote  of  one  greater  than  the  other,  and  still  give 
to  the  one  having  a  vote  less  in  number  than  the  highest  a 
larger  vote  than  the  paper  which  is  to  be  excluded.  Who 
can  say  that  this  all  was  not  foreseen  by  the  enactors  of  the 
statutes  under  consideration,  and  that  the  words  which  it 
contains  were  not  purposely  inserted  to  make  any  combination 
to  produce  such  a  result,  if  not  impossible,  at  least  difficult  ? 

But  why  speculate  as  to  the  intent  ?  We  have  plain  lan- 
guage for  our  guidance,  embodying  a  meaning  which  seems 
free  from  doubt,  and  it  is  safer  and  better  to  follow  the 
statute  as  embodying  the  legislative  will  than  to  interpolate 
and  change  words  so  as  to  conform  its  intent  to  our  views  of 
what  it  should  have  been.  Allen,  J.,  in  McClv^key  agt. 
Cromwell  (11  N.  JT.,  593,  601),  well  said:   "It  is  beyond 
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question  the  duty  of  courts  in  construing  statutes  to  give 
effect  to  the  intent  of  the  law-making  power,  and  seek  for 
tliat  intent  in  every  legitimate  way.  But  in  the  construc- 
tion, both  of  statutes  and  contracts,  the  intent  of  tlie  f  ramers 
and  parties  is  to  be  sought,  first  of  all,  in  the  words  and  lan- 
guage employed ;  and  if  the  words  are  free  from  ambiguity 
and  doubt,  and  express  plainly,  clearly  and  distinctly  the  sense 
of  the  framers  of  the  instrument,  there  is  no  occasion  to 
resort  to  other  means  of  interpretation.  It  is  allowable  to  inter- 
pret what  has  no  need  of  interpretation,  and  when  the  words 
have  a  definite  and  precise  meaning,  to  go  elsewhere  in  search  of 
conjecture  in  order  to  restrict  or  extend  the  meaning."  To 
the  same  effect  are  also  the  following  cases :  Purdy  agt.  The  . 
People  (4  Em,  397,  403) ;  ^Yalkr  agt.  BarrU  (20  Wend,, 
661-2),  and  also  Dwarria  on  Statutes  {PoUer^s  ed.,  193). 
Following  this  plain  rule  as  the  guide,  it  is  impossible  to  say 
^^  the  higJiesV^  KT\di  "  ^A^  n«c^  highest "  mean  the  two  highest, 
any  more  than  it  would  be  possible  to  say,  if  one  was  describ- 
ing two  persons  out  of  many  by  their  height,  and  in  so 
describing  them  said :  ^^A  was  the  highest,  and  B  the  next 
highest,^^  that  he  intended  thereby  to  say  that  the  two  were 
equal  in  height  of  stature.  If  the  vote  cast  when  the  alleged 
designation  was  made,  which  was  fourteen  in  all,  had  been 
differently  given,  say  eight  for  the  Examiner,  and  three. for 
the  Journal,  and  three  for  the  Kecorder,  there  would  clearly 
have  been  no  choice,  because,  though  you  would  have  one 
paper  which  could  be  called  "  the  highest,"  you  would  have 
none  that  could  be  called  "  the  next  highestP  If,  in  the  sup- 
posed case,  the  words  "  the  next  highest "  must  be  operative 
in  the  designation,  as  will  be  conceded,  why  are  not  the  words 
"  the  highest "  of  equal  significance  ?  If  a  tie  vote  in  the  one 
case  prevents  a  choice,  why  does  it  not  equally  prevent  one  in 
the  other  t  It  certainly  and  clearly  does,  if  words  have  any 
significance,  and  language  is  indicative  of  intent. 

In  construing  this  law  the  conclusions  reached  are  (1st)  that 
if  the  legislature  has  not  said  what  it  intended  to  say,  that 
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then  the  unexpressed  intent  has  not  been  enacted ;  and  (2d) 
if  the  court  has  the  power  to  nullify  words  and  to  supply 
others  in  order  to  give  force  to  a  supposed  legislative  intent, 
that  it  cannot  do  so  when  the  language  is  clear,  precise  and 
unequivocal. 

In  announcing  these  conclusions  I  am  well  aware  that  other 
minds  will  take  a  different  view  of  the  statute  under  consider- 
ation. Believing,  however,  that  the  courts  are  to  interpret 
and  not  frame  laws,  to  my  own  mind  the  result  is  clear  and 
not  to  be  avoided.  The  enunciation  of  such  conclusion  brings 
me  to  the  last  question  which  this  motion  presents :  Should 
the  mandamiia  asked  for  be  granted  ? 

By  the  act,  it  is  made  "  the  duty  of  the  board  of  super- 
visora  in  the  several  counties  of  this  state,  at  tlieir  annual 
meeting,  to  appoint  the  printers  for  publishing  the  laws  in 
their  respective  counties."  That  duty  has  not  been  discharged, 
and  a  duty  imposed  by  law  can  be  compelled  to  be  discharged. 
This  court  haa  no  power  to  inform  the  board  what  papers  it 
should  select,  but  it  can  and  does  inform  it  what  is  the  proper 
construction  of  the  statute,  and  how  a  selection  must  be  made. 
It  is  true  that  the  act  does  not  requu'e  a  second  ballot,  or  a 
third  ballot,  but  it  does  require  a  selection,  or  designation,  and 
states  how  it  shall  be  made.  It  was  unnecessary  to  expressly 
confer  the  right  to  cast  a  second  or  additional  ballots,  for  when 
an  act  is  to  be  done  the  right  to  do  everything  necessary  to 
complete  the  act  is  conferred  by  implication.  One  ballot 
having  failed  to  make  a  designation,  as  required  by  law,  the 
right  to  take  others  follows. 

The  mandamus  asked  for  should  be  granted,  but  without 
costs. 
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SUPKEME  COUKT. 

The    People   ex   rel.  Alfred  Lawbence  agt.  Elias 

NTann  et  al. 

Justices  of  Vke  peace — Perwns  over  eeventy  years  of  age  prohibited  from  holding 
eueh  offlee — Practice — Writ  of  prohibition  proper  remedy  —  ConstitiUion, 
artieU  6,  section  13. 

Justices  of  the  peace  are  "justices  or  judges  of  any  court"  within  the 
meaning  of  section  18,  article  6  of  the  constitution.  Persons  over 
seventy  years  of  age  are  ineligible  to  office.  Writ  of  prohibition  is  the 
proper  remedy  against  a  i>er8on  a^cting  as  justice  of  the  peace  who  is 
over  seventy  years  of  age. 

Orange  County  Special  Term^  Januai'y^  1884:. 

Motion  upon  temporary  writ  granted  by  justice  Dykman 
for  writ  of  prohibition  against  Mann,  acting  as  a  justice  of  the 
peace,  in  suit  against  relator  on  the  ground  that  Mann  is  over 
seventy  years  of  age. 

W.  H.  Ely^  for  relator. 

Mr.  MiUard^  for  respondents. 

Brown,  J.  —  Elias  Mann  was  elected  a  justice  of  the  peace 
of  the  town  of  Greenburgh,  Westchester  county,  for  a  term 
of  four  years,  commencing  January  1, 1884.  He  was  seventy 
years  of  age  on  the  11th  dky  of  July,  1881.  The  question 
presented  in  this  proceeding  is,  "  Was  he  eligible  to  the 
office?" 

Section  13,  article  6  of  the  constitution,  provides  for  the 
manner  of  choosing  justices  of  the  supreme  court  and  judges 
mentioned  in  section  12,  viz.,  judges  of  the  superior  court  of 
New  York,  the  superior  court  of  Buffalo,  the  court  of  com- 
mon pleas  of  New  York,  and  the  city  court  of  Brooklyn.  It 
then  provides  that  the  term  of  office  of  "  said  justices  and 
judges  "  shall  be  fourteen  years.  Then,  follows  the  pro;dsioa 
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that  ^^  no  person  shall  hold  the  office  of  justice  or  judge  of 
any  court  longer  than  until  and  including  the  last  day  of 
December  next  after  he  shall  be  seventy  years  of  age.'^ 

It  is  dear^  I  think,  that  in  construing  this  provision  it  is 
not  to  be  restricted  to  the  immediate  context,  for  if  such  con- 
struction be  adopted  it  would  not  apply  to  tlie  judges  of  the 
court  of  appeals. 

Moreover,  in  the  cases  of  People  agt.  Oardner  (45  JUT.  J"., 
812),  and  People  agt.  Brundage  (78  N.  JT.,  403),  the  court 
of  appeals  held  that  the  restriction  applied  to  county  judges, 
who  are  not  named  in  immediate  connection  with  this  pro- 
vision. In  the  latter  case  much  stress  is  laid  upon  the  legis- 
lative construction  of  this  provision,  given  it  by  chapter  86, 
Laws  of  1870. 

By  that  statute  the  judges  therein  named  are  required  to 
file  with  the  seci'etary  of  state  a  certificate  in  which  shall  be 
stated  the  time  when  their  official  terms  will  expire,  whether 
'^by  effluxion  of  a  full  term  or  by  reason  of  disability  of 
age."  The  officers  named  in  this  statute  are  those  for  whose 
election  the  secretary  of  state  is  required  by  law  to  give 
notice.  A  justice  of  the  peace  is  not  one  of  such  officers, 
'and  is  therefore  not  named  in  the  statute.  We  do  not  obtain 
from  this  statute,  therefore,  the  opinion  of  the  legislature  as 
to  the  application  of  the  provision  to  the  class  of  officers  we 
are  considering.  But  we  do  have,  however,  contemporary 
legislative  construction  to  this  effect:  that  the  language  of 
the  constitution  is  not  to  be  limited  to  its  immediate  context, 
but  is  to  be  given  a  broad  and  comprehensive  meaning. 

Giving  to  the  language  used,  therefore,  its  broad,  general 
meaning,  the  question  whether  this  provision  applies  or  not 
to  justices  of  the  peace  depends  on  the  fact  whether  such 
officers  were  ^^  justices  of  a  court "  within  the  meaning  of  that 
term,  as  used  in  the  constitution. 

Provision  is  made  by  section  18  for  the  election  of  justices 
of  the  peace  in  the  towns  and  cities  of  the  state.  Provision 
is  also  made  in  this  section  for  the  removal  of  ^^  justices  of  the 
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peace  and  judges  and  jnstices  of  inferior  courts  not  of 
record."  It  would  seem  from  this  expression  as  if  a  distinc- 
tion was  made  between  "justices  of  the  peace  "  and  "justices 
of  inferior  courts,"  but  reading  this  provision  in  connection 
with  section  19, 1  think  the  expression  "judges  and  justices 
of  inferior  courts  "  has  reference  to  the  officers  provided  for 
in  the  latter  section. 

There  are  throughout  the  cities  and  villages  of  the  state  a 
number  of  local  courts  of  civil  and  criminal  jurisdiction,  whose 
judges  or  justices  are  elected  under  special  statutes,  and  who 
would  not  come  within  the  general  designation  of  justices  of 
the  peace,  but  do  come  within  the  designation  of  justices  of 
inferior  courts.  The  office  of  justice  of  the  peace  has 
existed  since  the  formation  of  the  state  government,  and  in 
the  year  1824  "courts  of  justices  of  the  peace"  were 
established  by  the  legislature  {Chap.  286,  Laws  of  1824.) 

It  was  therein  provided  that  "  every  such  justice  is  hereby 
authorized  to  hold  a  court  for  the  trial  of  all  such  actions, 
*  *  *  and  is  hereby  vested  with  all  such  powers  for  the 
purpose  aforesaid,  as  is  usual  in  courts  of  record  in  this  state." 
This  provision  has  remained  a  part  of  the  law  of  the  state 
ever  since  its  enactment.  It  is  embodied  in  the  Kevised 
Statutes  of  1880  and  in  the  Code  of  1849,  under  titles  desig- 
ated  "  courts  held  by  justices  of  the  peace,"  and  is  substan- 
tially re  enacted  in  the  Code  of  Civil  Procedure  {Sec,  3.) 

The  statutes  of  the  state,  at  the  time  of  the  adoption  of 
the  constitution,  further  provided  for  "special  justices' 
courts,"  such  as  "  the  justices'  court  of  the  city  of  Albany  " 
and  "  the  justices'  court  of  the  city  of  Hudson."  "A  justices' 
court"  or  "a  court  of  justices  of  the  peace"  therefore 
existed  as  one  of  the  courts  of  the  state  in  the  different  towns 
and  cities  throughout  the  state  at  the  time  of  the  adoption  of 
the  constitution,  and  the  expression  in  the  constitution 
"  justices  of  a  court "  must  be  held,  I  think,  to  include  the 
justices  of  such  courts.  It  is  certainly  broad  enough  to 
include  them,  and  as  we  have  seen  the  judicial  and  legislative 
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construction  given  to  this  provision  is  that  it  is  not  to  bo 
restricted  to  iJie  officers  named  in  the  immediate  context,  we 
can  adopt  no  other  interpretation,  except  to  give  it  its  broad 
meaning  and  include  within  it  all  officers  that  come  within 
the  general  designation  used.  In  People  agt.  Gardiner^ 
PoLOEK,  J.,  says :  '^  It  is  palpable  that  the  intention  of  the 
convention  was  to  place  this  limit  of  age  upon  the  compar* 
atively  very  extended  term  which  they  adopted  and  to  guard 
against  the  possible  evil  which  the  lengthened  term  alone 
suggested  as  possible."  If  this  was  the  only  reason  for  the 
insertion  of  this  restriction  in  the  constitution,  it  would  not 
apply  to  justices  of  the  peace,  as  their  terms  of  office  were 
not  extended,  but  I  think  the  law  was  also  based  upon  the 
assumption  of  incapacity  oa  account  of  the  age,  for  certainly 
.  a  person  at  seventy  years  of  age,  who  had  served  for  a  long 
term  could  not  be  said  to  have  less  capacity  to  perform  the 
^duties  of  his  office  than  if  he  had  served  a  short  term. 

JB]at  then  there  is  nothing  in  the  terms  of  the  constitution 
1x)  distinguish  between  the  officer  elected  for  a  long  term  and 
the  one  elected  for  a  short  term,  between  the  justice  of  the 
.supreme  court  and  the  justice  of  the  peace ;  both  come  within 
the  broad,  comprehensive  term  of  **  justices  of  a  court,"  and 
,bolh  fall  within  the  reason  of  the  restriction,  if  it  is  assumed 
.to  be  based  on  iqcapacity  on  account  of  age. 

Certaiply  if  there  was  wisdom  in  applying  this  restriction 
^to^the  terms  of ;  the  judicial  officers  of  the  state,  no  reason 
exists  why  it  should  not  apply  to  those  of  the  lower  gi*ade8 
AS  well  as.tO: those  of  the  higher  courts. 

My  attention  is  called  by  the  respondents  to  section  54  of 
.the  Code  of  Civil  Procedure,  which  requires  "  judges  of  court, 
of  record  to  file  certificates  of  the  time  when  their  terms  of 
office  will  expire,  either  by  completion  of  a  full  term  or  by 
reason  of  the  idisability  of  age,"  and  it  is  argued  as  justices' 
courts  are  not  courts  of  record,  that  this  section  must  be  taken 
as  indicating  the  opinion  of  the  legislature  that  the  provision 
under  discussion  does  not  apply  to  those  officers.    I  do  not 
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concur  in  this  view,  but  I  think  that  this  section  of  the  Code, 
which  is  a  substitute  for  the  law  of  1870,  hereinbefore  referred 
to,  is  a  further  indication  that  the  provision  was  intended  to 
apply  to  judges  of  all  courts. 

The  argument  for  the  respondents  is  that  justices'  courts 
are.  not  mentioned  or  referred  to  in  the  constitution  and  there- 
fore justices  of  the  peace  do  not  fall  within  the  term  "  justices 
of  a  court ; "  but  the  same  may  be  said  of  the  ncarine  court  of 
New  York,  the  surrogates'  courts  of  the  several  counties,  and 
the  other  courts  mentioned  in  section  2  of  the  Code,  all  of 
which  are  now  courts  of  record.  It  would  seem  from  section 
54  that  in  the  opinion  of  the  legislature  the  restriction  as  to 
age  applied  to  judges  of  all  courts  of  record.  But  if  the 
restriction  applies  to  surrogates,  recorders  of  Utica  and  Oswego, 
and  "justices  of  the  justices'  court  of  Albany,"  why  not  to 
justices  of  the  peace  generally  ?  who,  as  I  have  shown,  are 
"  justices  of  a  court." 

At  the  time  of  the  adoption  of  the  constitution  many  of  the 
courts  mentioned  in  section  2  of  the  Code  were  not  courts  of 
record  and  are  not  mentioned  or  referred  to  in  the  Constitu- 
tion ;  yet  clearly  in  the  opinion  of  the  legislature  the  constitu- 
tional restriction  as  to  ag^  applies  to  the  judges  of  such  courts. 

I  am  unable  to  find  in  the  language  of  the  constitution,  or 
in  what  seems  to  me  to  bo  the  true  reason  of  tlie  restriction, 
anything  upon  which  one  class  of  judicial  officers  can  be  dis- 
tinguished from  another,  and  my  conclusion  is  that  it  was 
intended  to  apply  this  restriction  to  the  judges  and  justices  of 
all  the  courts  of  the  state  whatever  their  grade  or  jurisdiction. 
Justices  of  the  peace  are  clearly  "justices  of  a  court "  within 
the  fair  meaning  of  that  term,  and  fall  within  the  restriction. 

A  final  order  must  therefore  be  entered,  awarding  an  abso- 
lute wiit  against  the  respondents,  but  without  costs. 
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SUPREME  COTJET. 
Louisa  H.  Baeolat  agt.  Delos  E.  Oultkb. 

C^de  of  CMl  Procedure,  9eeUon  dSiSS— Extra  aOatDanee'^Bam  cf  eomptU- 
ing  —  PUUnUff  in  a  difficuU  and  extraordinary  cat  who  recovere  and  dtfeaU 
a  9cU>ff  is  entiiUd  to  an  aUotcance  on  both  the  daim  atdblitihed  and  thetet- 
offdrfeated. 

In  a  difficult  and  extraordinary  case,  where  the  defendant  interposes  to 
plaintiff's  claim  as  a  defense  and  by  way  of  a  set-off  two  promissory 
notes,  and  upon  the  trial  judgment  is  rendered  for  plaintiff  upon  all  the 
issues  inyolyed  and  for  the  full  amount  claimed,  the  plaintiff  is  entitled 
to  an  extra  allowance,  not  only  upon  tae  sum  recovered  in  the  action, 
but  upon  the  basis  of  the  defendant's  set-off  determined  against  him. 

Special  Term^  February^  1884. 

Appeal  from  taxation  of  costs  by  clerk. 

This  action  was  brought  by  plaintiff,  to  whom  the  claim  in 
suit  had  been  assigned,  to  recover  of  defendant  the  sum  of 
$2,500  and  interest  Defendant  interposed  as  a  defense  and 
by  way  of  set-off  two  notes,  which  with  interest  were  of  the 
aggregate  value  of  $7,996.  Ijpon  the  trial  judgment  was 
rendered  for  plaintiff  upon  all  the  issues  involved,  and  for  the 
full  amount  claimed  by  her  with  interest.  The  court  granted 
an  allowance  of  five  per  cent.  Plaintiff,  upon  the  taxation  of 
costs  by  the  clerk,  claimed  that  the  per  eentage  allowed  should 
be  calculated  upon  the  plaintiff's  recovery  and  upon  the 
amounts  pleaded  as  set  off  by  defendant,  as  these  constituted 
"  the  value  of  the  subjed;-matter  involved."  The  derk  refused 
to  tax  an  allowance  on  the  set-offs,  and  taxed  it  only  on  plain- 
tiff's claim.    From  such  taxation  this  appeal  was  taken. 

WUliam  King  Hall  {HaU  ds  Blomdy)^  for  plaintiff,  cited 
Woonsocket  Hubber  Company  agt.  Rubber  Clothing  Company 
(1  N.  Y.  Civil  Pro.,  350) ;  S,  C.  (62  How.,  180,  citing  cases)  \ 
WiUiams^Sigt,  Western  Union  Tdeg7*aph  Company  (61  How., 
305 ;  ConaiLghty  agt.  Sara^a  County  Bank  (92  If.  Y.,  401). 
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_Em^  _     Ml     1  I  I   I       — I ^ • " 

Henry  D.  BetU  {CtUver  dk  Bett8)j  for  defendant,  cited 
Pe&ple  agt.  Ji^ew  York  (md  Staten  Idand  Ferry  Company 
(68  N.  T,j  71-S3) ;  Ogdenaburg  and  Lake  Champlmn  Rail- 
read  Company  agt.  Vemumt  and  Canada  Railroad  Company 
(63  N.  r.,  176). 

Lawbencb,  c/.  —  1  think  that  the  plaintiff  is  entitled  to  the 
full  allowance  which  she  claimed  on  the  taxation.  The 
amonnt  of  the  alleged  set-off  was,  I  think,  directly  involved 
in  the  case  (  Wbonaocket  Rubber  Co.  agt.  Rvhber  Clothing  Co.,, 
evpra;  Yilmar  agt.  SchaU^  61  If,  T.j  564). 


U.  S.  GIRCUIT  COURT. 
Francis  A.  Fogg  agt,  Clinton  B.  Fisk. 

Amoval  €f  cauH  from  Hate  to  United  StaUs  eourU — EMminaOon  before 
trial — Examifuttion  actuaUy  pending  at  time  of  removal — Hight  to  con- 
tinue^ Code  of  CfivU  Procedure,  eections  870,  881, 888. 

Where  an  action  was  begun  in  the  state  court  and  an  order  thereafter 
obtained  under  sections  870,  &c..  Code  oH  Civil  Procedure  requiring  the 
defendant  to  appear  and  testify  before  trial,  and  whilst  the  examination 
of  the  defendant  was  being  had  under  such  order,  he  removed  the  cause 
into  the  circuit  court  under  "  the  local  prejudice  act.:" 

J£8ld,  that  although  in  actions  at  law  begun  in  the  federal  courts  deposi- 
tions cannot  be  taken  under  the  state  practice,  yet  where,  as  in  this 
case,  such  an  examination  was  actually  pending  at  the  time  of  removal, 
the  right  to  continue  the  same  is  preserved  under  the  act  of  congress 
of  1875,  and  on  motion  the  defendant  will  be  compeUed  to  attend  and 
testify  under  the  order,  although  the  plaintiff  may  not  be  entitled  to 
read  the  deposition  upon  the  triaL 

Instances  in  which  such  depositions  may  be  used. 

Southern  District^  of  New  TorJc^  January^  1884. 
John  R,  Doe  Paeeoe^  for  plaintiff. 
Wheeler  H.  Peckham^  for  defendant. 
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Wallace,  J. —  At  tlie  time  this  suit  was  removed  from  fhe 
state  court  by  the  defendant  his  examination  as  a  witness  was 
pending  nnder  an  order  of  that  Court  directing  him  to  appear 
and  be  examined  before  the  trial  as  a  witness  at  the  instance 
of  the  plaintiff.  By  the  Code  of  Civil  Procedure  of  this 
state,  a  deposition  thus  taken  may  be  read  in  evidence  by 
either  party  at  the  trial  of  the  action,  and  also  in  any  other 
action  brought  between  the  same  parties,  or  between  parties 
claiming  under  them  or  either  of  them  {^ec,  881),  and  has  the 
same  effect  as  though  the  party  were  orally  examined  as  a 
witness  upon  the  trial  {%ec,  883). 

The  plaintiff  now  moves  for  leave  to  proceed  with  the 
examination  of  the  defendant  pursuant  to  that  order,  and  the 
defendant  resists  the  application  upon  the  ground  that  the 
examination  of  a  party  before  the  trial  as  a  witness  for  the 
adverse  party  is  not  permitted  by  the  practice  of  this  court. 

It  is  well  settled  in  this  circuit  that  section  914,  United 
States  Kevised  Statutes,  for  conforming  the  practice  of  the 
federal  courts  in  suits  at  common  law  as  near  as  may  be  to 
that  of  the  state  courts,  does  not  apply  to  the  taking  of  testi- 
mony, because  the  statutes  of  congress  cover  the  whole  sub- 
ject, and  these  statutes  not  only  do  not  provide  for  the 
examination  of  a  party  as  a  witness  for  the  adverse  party 
before  the  trial  in  actions  at  law,  but  do  not  permit  evidence 
thus  obtained  to  be  used  upon  the  trial  as  a  substitute  for 
the  oral  examination  of  the  witness  ( U,  S.  R,  /S,  sec.  861 ; 
Beards!^  agt.  LitteUj  14  Blotch.^  102 ;  U.  S.  agt.  PingSy  4 
Fed.  li.,  714). 

If,  therefore,  this  were  an  action  originally  brought  in  this 
court,  the  plaintiff  should  not  be  permitted  to  proceed  with 
the  examination  of  the  defendant.  But  the  removal  act  of 
1875  carefully  saves  to  both  parties  the  benefit  of  all  proceed- 
ings taken  in  the  action  prior  to  its  removal  from  the  state 
court. 

Section  4 .  declares  that  when  any  suit  is  removed  from  a 
state  court  to  a  circuit  court  of  the  United  States,  all  injunc- 
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tion  orders  and  other  proceedings  had  in  snch  suit  prior  to  its 
removal  shall  remain  in  full  force  and  effect  until  dissolved  or 
modified  by  the  court  to  which  such  suit  shall  be  removed.  By 
force  of  this  provision  the  plaintiff  is  entitled  to  proceed 
with  the  defendant's  examination,  unless  for  some  substantial 
reason  the  revisory  power  of  this  court  should  be  exercised  to 
deprive  him  of  the  benefit  of  the  order  he  has  obtained  and 
the  proceeding  he  has  instituted.  It  lies  with  the  defendant, 
therefore,  to  present  some  controlling  reason  to  the  judicial 
discretion  for  denying  to  the  plaintiff  the  right  which  he  had 
secured,  and  of  which  he  could  not  be  deprived  except  by  a 
removal  of  the  suit. 

That  both  parties  have  deemed  this  proceeding  an  impor- 
tant one,  is  obvious  from  the  tenacity  with  which  the  right 
to  pursue  it  has  been  contested.  It  appears  by  the  record 
and  moving  papers  that  the  defendant  has  been  defeated  in 
efforts  to  vacate  the  order  for  his  examination  by  the  supreme 
court  at  special  term  and  at  general  term,  and  by  the  court  of 
appeals,-  and  that  although  for  a  period  of  eighteen  months 
he  was  willing  to  submit  his  rights  to  the  state  courts,  he 
invoked  the  jurisdiction  of  this  court  when  there  was  no 
other  resources  left  by  which  he  could  escape  an  examination. 
Certainly  there  are  no  equities  which  should  induce  this  court 
to  deprive  the  plaintiff  of  the  fruits  of  his  long  struggle.  If 
the  examination  of  the  defendant  could  subserve  no  useful 
purpose  to  the  plaintiff,  undoubtedly  the  defendant  should 
not  be  subjected  to  it,  or  be  put  to  the  annoyance  or  incon- 
venience which  it  might  entail  upon  him.  But  although  the 
defendant's  testimony,  when  obtained,  may  not  be  of  service 
to  the  plaintiff  to  the  full  extent  it  would  be  in  the  state 
courts,  it  may  nevertheless  be  of  some  value.  If  it  cannot  be 
used  on  the  trial  of  this  action  as  a  substitute  for  the  oral 
examination  of  the  defendant,  it  can  be  as  the  declaration  of 
a  party ;  and  it  can  also  be  used  in  other  suits  in  the  courts  of 
this  state  between  the  same  parties  or  their  privies,  pursuant . 
to  section  881  of  the  Code. 
Vol.  LXVI.        44 
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There  seems  to  be  no  leason,  therefore,  for  dissolving  or 
modifying  the  order  of  the  state  court,  or  for  denying  to  tlio 
plaintiff  the  benefit  of  the  proceeding  which  was  pending 
when  the  defendant  removed  the  suit. 

The  motion  is  granted. 


SUPREME  COURT. 
Catharine  A.  Field  agt.  Martin  Field,  as  execntor,  &c, 

AUmonp — Ab§oltUe  divorce  —  ObUgaUon  to  pay  aiinumff  i$  a  penonal  tme~~ 
Action  cannot  be  maintained  against  repreeentcUwes  of  huri>ancCs  estate  for 
aUmony  accruing  ctfter  husbanSe  death,. 

Where  a  final  decree  has  been  made  in  an  action  for  divorce  on  the  gronnd 
of  adultieiy,  directing  the  payment  of  alimony  by  the  defendant  during 
the  life  of  the  plaintiff:  - 

Eeld^  that  the  obligation  to  pay  such  alimony  is  a  personal  one,  and  tlie 
decree  must  be  construed  to  mean  during  the  liyes  of  both  parties,  and 
upon  the  death  of  the  defendant  the  right  to  the  same  is  at  an  end,  and 
no  action  can  be  maintained  by  the  wife  against  the  representatives  of 
the  husband's  estate  for  alimony  which  may  subsequently  accrue. 

Special  Term^  January^  1884. 

The  complaint  alleges  that  the  plaintiff  was  married  to  one 
Richard  Field,  in  his  lifetime.  That  said  Field  made  a  will 
and  appointed  the  defendant  his  execntor.  That  said  Field 
died  October  27,  1882,  leaving  said  will,  which  has  been  duly 
proved,  and  letters  testamentary  issued  thei'eon  to  the  defend- 
ant. That  an  advertisement  was  duly  published  for  creditors 
to  present  claims.  Tliat  in  the  lifetime  of  said  Bichard  Field, 
and  in  the  year  1878,  the  plaintiff  recovered  a  judgment  in 
the  supreme  court  of  this  state  dissolving  the  marriage  between 
the  plaintiff  and  said  Bichard  Field  on  the  ground  of  adultery 
by  said  Field,  and  it  was  provided  by  said  judgment  that  said 
Field  should  pay  to  the  plaintiff  the  sum  of  fifty  dollars  per 
month  dnring  her  life.    That  no  payment  had  been  made 
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since  October  1^  1882,  and  that  the  plaintiff  has  duly  pre- 
sented her  claim  for  alimony  falling  due  since  his  death  to  the 
defendant  as  executor  of  the  said  Bichard  Field,  and  which 
claim  has  been  rejected,  &c.  The  defendant  demurs  to  the 
complaint  upon  the  ground  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

Abram  Kling^  for  defendant. 

Francis  C.  Reedj  for  plaintiff. 

Tan  Bbunt,  J.  —  The  question  involved  upon  this  demurrer 
is  whether  a  husband's  estate  against  whom  a  decree  of  divorce 
lias  been  granted  can  be  made  liable  to  pay  alimony  accruing 
after  the  death  of  the  husband.  It  may  be  true  that  the  decree 
in  the  case  at  bar,  read  strictly,  supports  this  claim,  but  the  ques- 
tion remains  whether  the  statute  authorizes  the  court  to  make 
such  a  decree,  and  whether  the  court  intended  the  decree  to  have 
any  such  effect.  Although  the  counsel  for  the  plaintiff  cites 
several  cases  in  which  he  claims  it  to  have  been  decided  that 
the  court  has  power  to  direct  the  payment  of  alimony  by  the 
husband  after  his  death,  I  have  failed  to  find  that  any  such 
questions  was  involved  in  any  one  of  those  cases. 

The  provision  of  the  statute  simply  authorizes  the  court  to 
compel  the  husband  to  fulfill  his  marital  obligatioas  —  viz., 
support  his  wife  —  although  the  marital  bond  has  been  sev- 
ered because  of  his  fault  and  nothing  more.  The  vested 
rights  secured  by  marriage  are  expressly  reserved.  The  wife, 
notwithstanding  the  dissolution  of  the  marital  relation,  has  her 
dower  in  all  the  real  estate  of  the  husband  owned  during  cov- 
erture, which  was  all  the  right  which  had  attached  to  the  hus- 
band's property  by  virtue  of  the  marital  relation.  The  hus- 
band has  the  right  to  dispose  of  all  his  property  without  the 
consent  of  his  wife,  except  that  he  cannot  deprive  her  of  her 
dower  in  the  real  estate  owned  by  him  during  coverture,  and 
this  right  is  preserved  to  the  wife  notwithstanding  the  decree 
dissolving  the  marriage  contract.    The  husband  is  bound 
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within  bis  means  to  support  his  wife  as  long  as  he  and  she 
shall  live,  and  no  longer,  and  this  duty  is  enforced  by  a  provi- 
sion in  the  decree  for  permanent  alimony. 

The  statute  only  empowers  the  court  to  enforce  this  obliga- 
tion and  no  more,  and  nowhere  contemplates  interference  with 
the  power  of  disposition  of  his  estate  by  the  husband,  which 
does  not  conflict  with  the  duties  imposed  by  the  marital  rela- 
tion. If  this  is  not  true,  we  have  this  anomaly  presented  to 
us :  That  although  the  amount  of  permanent  alimony  depends 
very  largely,  in  most  cases,  upon  the  income  of  the  husband, 
derived  from  his  peraonal  eflEorts,  that  yet  when  this  source  of 
revenue  is  entirely  withdrawn,  his  estate  is  liable  for  the  same 
amount  of  alimony,  although  if  that  had  been  the  only  source 
of  income  not  one-tenth  part  of  the  alimony  granted  would 
ever  have  been  allowed. 

We  are  also  confronted  with  this  peculiar  condition  of 
affairs :  If  the  husband  should  happen  during  coverture  to 
have  been  possessed  of  real  estate,  the  income  of  the  former 
wife  would  be  greater,  the  husband  being  dead,  than  if  he 
were  alive,  as  she  would  not  only  be  entitled  to  receive  the 
alimony  granted  by  the  court,  but  also  to  recover  her  dower 
out  of  his  real  estate.  These  facts,  it  seems  to  me,  clearly 
show  that  the  obligation  to  pay  alimony  is  a  personal  one, 
dependent  upon  the  means  of  the  husband  during  life,  and 
does  not  give  the  court  any  power  to  incumber  the  estate  of 
a  man  after  death  who  had  performed  his  obligations  of  sup* 
port  and  maintenance  to  his  wife  during  his  life. 

It  might  be  urged,  in  answer  to  the  suggestion,  that  althougK 
the  amount  of  alimony  in  most  cases  depends  upon  the  ability 
of  the  husband  to  earn  during  his  life,  that  when  that  means 
of  income  is  cut  off  the  court  may  decrease  the  alimony  to 
meet  the  new  condition  of  affairs ;  but  it  is  sufficient  to  say, 
in  reply  to  this  suggestion,  that,  the  defendant  dead,  there  is 
no  person  who  could  move  the  court,  as  the  action  is  entirely 
personal  and  does  not  survive  the  death  of  the  defendant,  and 
no  such  relief  could  be  granted  by  the  court. 
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It  seems  therefore  clear  that  the  statate  never  intended  that 
with  the  income  reduced,  because  of  tlie  death  of  the  husband 
that  the  wife  should  be  in  a  better  condition  by  reason  of  her 
right  to  dower  than  she  occupied  during  his  life. 

I  am  of  the  opinion  then  that  the  obligation  to  support  and 
maintain  a  wife  being  only  personal,  and  the  provision  of  the 
decree  that  the  defendant  pay  her  being  only  personal,  that 
the  statute  only  authorizes  the  court  to  enforce  that  obliga- 
tion and  no  more,  and  b&  this  obligation  ceases  upon  the  death 
of  the  husband,  alimony  as  such  must  then  cease. 

Demurrer  sustained,  with  costs. 


SUPREME  COURT. 
N.  W*  HooKBB  agt.  H.  D.  Towkbend. 

JSufeiies  on  appeal  —  LiabHUy  <^  defenda-ni  Mohert  the  undertaking  of  mrety 
has  not  heen^ormaUy  approved  —  Code  qf  Procedure,  eedums  884,  885, 
886,  888,  ^AQ^Code  of  0ml  Procedure,  eection  1885. 

After  two  sureties,  A.  and  B.,  had  executed  a  Joint  and  several  under- 
taking under  sections  82)4  and  888  of  the  old  Code  for  a  stay  of  pro- 
ceedings on  appeal,  A.  justified,  but  when  subsequently  B.  was 
examined,  the  justice,  before  whom  the  examination  took  place  filed  a 
memorandum  that  be  was  not  qualified,  and  that  Tdcfendant  in  the 
action  must  produce  another  surety.  Meantime,  intermediate  the  filing 
of  the  memorandum  and  the-  entry  of  an  order  thereon,  the  defendant 
executed  the  undertakings  upon  which  this  action  was  brought,  which 
were  approved. 

Seldy  that  by  the  memorandum  and  order  referred  to,  the  justice  approved 
of  A.  as  one  of  the  sureties  upon  the  undertakings;  that  it  was  not 
necessary  that  A.  should  join  in  the  execixtion  of  the  undertakings 
with  defendant,  and  even  if  A.  is>  not  liable  upon  his  undertaking  for 
want  of  a  formal  indorsement  of  approval  upon  it,  the  defendant 
should  not  be  relieved  from  liability  on  his  imdertakings,  which  stayed 
plaintiff's  proceedings. 

At  Circuity  January^  1884i. 
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7b2^?nMmf  WtrndeU  and  Edward  8.  Olinoh^  for  pifiintiff. 

j    George  C\  Coffin  smd  liobert  S.  Greeny  for  defendant. 

Lawbenoe,  J.  —  The  order  of  July  17,  1875,  provided  for 
a  stay  of  proceedings  on  the  appellants  giving  undertakings 
in  compliance  with  sections  334  and  338  of  the  old  Code  of 
Procedure.  On  the  11th  of  August,  1875,  undertakings  were 
executed  in  each  of  the  actions  by  Howard  A.  Martin  and 
Hunyon  W.  Mai-tin,  which  undertakings  were  filed  on  the 
14th  of  August,  1875.  These  undertakings  were  joint,  and 
not  joint  and  several.  On  the  6th  of  September,  1875,  an 
order  was  made  dismissing  the.  justification  of  the  sureties, 
and  reciting  as  a  ground  therefor  that  the  said  sureties  had 
failed  to  appear.  The  order  also  recited  that  the  justification 
had  previously  been  adjourned  by  stipulation,  after  the 
examination  of  one  of  said  sureties.  On  the  7th  of  Septem- 
ber, 1875,  an  order  was  made  requiring  the  plaintifE  to  show 
cause  why  the  order  made  dismissing  the  justification  of  the 
sureties  should  not  be  vacated,  and  the  said  sureties  allowed 
to  justify,  &c.,  and  staying  plaintiff's  proceedings  in 
the  meantime,  and  until  the  further  order  of  the  court. 
This  order  was  obtained  upon  an  affidavit  made  by  James  B. 
Kissock,  which  stated  that  on  the  second  day  of  September,  pur- 
suant to  notice  and  adjournment,  Knnyon  W.  Martin,  one  of 
the  sureties  justified,  and  that  on  account  of  the  illness  of 
Howard  A.  Martin,  the  other  surety,  the  further  examination 
was  adjourned  until  the  fourth  instant.  That  on  that  day  the 
plaintifPs  attorney  would  not  adjourn  said  examination  until 
longer  than  the  sixth  instant ;  that  by  reason  of  the  negligence 
and  oversight  of  a  messenger,  notice  to  that  effect  did  not  reach 
the  surety,  and  on  that  day,  no  one  appearing  to  oppose,  the 
plaintiff^s  attorney  obtained  and  entered  an  order  dismissing 
the  justification  of  the  sureties,  although  one  surety  had  already 
justified.  Howard  A.  Martin  was  subsequently  examined, 
and  on  the  fourteenth  of  September  Mr.  justice  Brady,  before 
whom  the  examination  had  taken  place,  filed  a  memorandum, 
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which  was  pnblished  in  the  Daily  Register  of  September  fif- 
teenth, as  follows :  '^  Howard  A.  Martin  is  not  qualified  as  a 
snrety.  The  defendant  must  produce  another,  and  serve  notice 
of  justification  within  five  days  from  the  entry  of  the  order. 
Justification  to  be  on  two  days'  notice."  No  order  seems  to 
have  been  entered  upon  this  decision  of  Mr.  justice  Brady 
until  the  24th  of  September,  1875.  That  order,  in  substance, 
recites  the  decision  of  the  fourteenth  of  September,  and  directs 
the  defendant  to  furnish  another  surety  to  the  undertakings 
required  in  these  actions,  and  to  serve  notice  of  justification 
and  to  justify  within  the  time  specified  in  said  order,  and 
that  in  default  thereof  the  stay  of  proceedings  be  vacated  and 
removed,  &c.  It  is  quite  clear  to  me  that  by  the  memorandum 
aforesaid,  and  his  order  of  September  twenty-fourth,  Mr.  jus- 
tice Bbady  accepted  and  approved  of  Runyon  W.  Martin  as  one 
of  the  sureties  upon  the  undertaking  directed  to  be  given  by 
the  order  of  July  17, 1875.  In  the  meantime,  intermediate 
the  filing  of  the  memorandum  of  Mr.  justice  Bbadt  and  the 
entry  of  the  order  thereon  on  the  24th  of  September,  1875, 
the  defendant  on  the  16th  of  September,  1875,  executed  and 
acknowledged  the  undertaki^ngs  upon  which  these  actions  are 
brought.  His  examination  was  taken  on  the  seventeenth  of 
September,  and  pinned  to  the  two  undertakings,  each  of  which 
had  indorsed  thereon  these  words  :  ^'  The  within  undertaking 
is  hereby  approved  as  to  its  form  and  the  sufficiency  of  its 
sureties.  Dated  22d  of  September  1875."  Only  the  approval 
on  the  outside  paper  is  signed  by  justice  DoNOHi7£,but  I  can- 
not accede  to  the  proposition  that  as  the  examination  taken 
before  the  notary,  public  is  pinned  to  both  of  the  undertak- 
ings, and  as  the  tliree  papers  were  treated  aa  one,  that  the 
omission  of  the  justice  to  indorse  the  inner  undertaking  is  to 
be  regarded  as  an  indication  that  he  had  disapproved  thereof. 
On  the  contrary,  I  am  of  the  opinion  that  the  indorsement 
of  the  justice  is  to  be  regarded  as  an  approval  of  both  the 
undertakings,  it  being  quite  evident  that  on  the  submission 
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of  the  nndertakingg  and  examination,  the  three  papers  were 
regarded  as  one. 

I  think,  therefore,  that  it  is  too  late  for  the  defendant  to 
object  that  he  never  became  bonnd  by  the  undertakings  in 
question.  In  this  connection  it  should  be  borne  in  mind  that 
under  section  340  of  the  old  Code  of  Procedure,  the  under- 
takings prescribed  by  sections  334,  335,  336  and  338  might 
have  been  in  one  instrament  or  several,  at  the  option  of  the 
appellant,  and  it  was  not  necessary  therefore  that  Bunyon  W. 
Martin  should  join  in  the  execution  of  the  undertaking  with 
the  defendant.  In  Oottwald  agt.  TvMe  (7  DaZy^  105)  the 
general  term  of  the  court  of  common  pleas  held  that  under 
this  section,  where  an  undertaking  by  two  sureties  fails 
of  approval,  because  one  of  the  sureties  is  insufficient, 
if  af  tei*wards  a  separate  undertaking  is  executed  by  another 
surety  alone,  he  is  bound,  although  the  former  under- 
taking, by  reason  of  having  failed  of  approval,  has  become 
void.  Even  if,  therefore,  Runyon  W.  Martin,  notwithstanding 
the  decision  of  Mr.  justice  Bbady,  is  not  liable  upon  the 
undertaking  executed  by  him,  for  the  reason  that  it  does  not 
appear  that  there  was  a  formal  indorsement  of  approval  upon 
Martin's  undertaking,  I  do  not  see  why  the  defendant  should 
be  relieved  from  liability  on  undertakings  which  have  received, 
as  we  have  seen,  the  approval  of  the  court  {See  Ward  agt 
Whitneyy  3  Sand.j  399 ;  Shaw  agt.  Tobias,  3  CoinaL,  188 ; 
GoUwald  agt.  TuUle,  7  Daly,  105). 

I  shall  not  undertake  to  consider  in  this  case  whether  the 
defendant,  under  Rule  8  (now  Rule  5  of  this  court),  was  pre- 
cluded from  becoming  a  surety  on  these  undertakings,  for  the 
reason  that,  if  I  am  correct  in  my  understanding  of  the  facts, 
that  question  was  passed  upon  by  the  court  on  the  approval 
of  the  undertaking,  and  the  defendant  is  therefore  estopped 
from  questioning  his  liability  {See  Oerould  agt.  WiUon,  81  If. 
T.,  578). 

The  case  of  Manning  agt.  Gould  (90  iV.  Z.,  476)  does  not 
seem  to  me  to  be  in  point,  for  the  reason  that  it  was  given 
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under  section  1835  of  the  new  Code,  which  declares  that  "  if 
the  jadge  finds  the  sureties  sufficient,  he  must  indorse  his 
allowance  of  them  upon  the  undertaking,  or  a  copy  thereof, 
and  a  notice  of  the  allowance  must  be  served  on  the  attonrey 
for  the  acceptant.  The  effect  of  a  failure  so  to  justify  and  to 
procure  an  allowance  is  the  same  as  if  the  undertaking  had 
not  been,  given."  In  this  case,  if  I  am  right,  the  surety, 
Eunyon  W.  Martin,  appeared  and  justified,  and  was  approved 
of  by  justice  Bbadt,  and  the  defendant  appeared,  justified  and 
was  approved  of  by  justice  Donohub. 

The  case  of  Po9t  agt.  Doremue  (60  JT.  y.,  371)  seems  to 
have  rested  upon  the  ground  that  an  actual  stay  of  proceed- 
ings by  the  respondent's  attorneys,  under  a  siipposition  that 
an  insufficient  undertaking  was  legally  sufficient,  did  not 
constitute  a  consideration  for  the  undei*taking,  and  that  as  the 
appeal  was  from  an  order,  the  provision  in  the  undertaking 
that  '^  if  the  judgment  as  appealed  from,  &c.,"  was  affirmed, 
&c,  the  appellant  would  pay  "  the  amount  directed  to  be  paid 
by  the  said  judgment,"  did  not  cover  the  affirmance  of  an 
order,  nor  the  amount  directed  to  be  paid  thereby.  The  criti- 
cism was  f  ui*ther  made  in  that  case,  that  as  the  order  appealed 
from  named  no  amount,  there  was  nothing  in  the  order  by 
which  the  liability  of  the  surety  could  be  measured.  I  do  not 
regard  that  case^  therefore,  as  laying  down  any  rule  which 
obliges  me  to  hold  that  the  defendant  is  exempt  from  liability 
upon  undertaking?  into  which  he  has  voluntarily  entered,  and 
on  the  faith  of  which  the  plaintiffs  in  this  action  acted  in 
staying  proceedmgs..  As  to  the  case  of  Gross  agt.  Boiiton  (9 
Daly,  25),  it  is;  sufficient  to  say  that  I  do  not .  consider  it  as 
overruling  the  well  considered  decision  of  the  same  court  in 
GoWwaJd  agt.  TvMe-  (7  2?%,.  105). 

Since  the  above  was  written  my  attention  has  been  called 
to  the  opinion  of  the  general  term  of  this  department  in  the 
case  of  GHmwood  agt.  WUson  (anUy  288.)  After  perusing 
that  opinion  I  see  no  reason  for  departing  from  the  conclusion 
at  which  I  have  arrived.  There  is  a  great  difference  betweaa 
Vol.  LXVI       4fiu 
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the  two  cases.  In  Chrimwooc^s  case  the  surety  executed  the 
undertaking  with  the  express  understanding  that  it  was  to  be 
executed  also  by  another  surety.  Here  there  was  no  such 
understanding  or  arrangement,  and  there  were  also  two  sure- 
ties, to  wit:  Martin,  who  had  been  approved  of  by  Mr. 
justice  Bbadt,  and  the  defendant ;  and,  as  we  have  seen,  it 
was  held  under  the  old  Code  that  there  might  be  two  separate 
undertakings  {See  7  Ddlyj  107,  euprd). 

The  defendant,  I  must  hold  from  the  evidence,  clearly  knew 
the  character  of  the  instruments  which  he  was  executing. 
They  operated  in  fact  as  a  stay  upon  the  plaintifi's  proceed- 
ings, and  unless  the  cases  cited  in  this  opinion  are  to  be 
considered  as  reversed,  he  is  legally  bound  to  perform  the 
obligation  assumed  by  him. 

There  mast  be  judgment  for  the  plaintiff  for  amount 
claimed. 


N.  T.  COMMON  PLEAS. 

YiCTOB  Haor,  appellant,  agt.  Alexahdkb  Y.  Davidsok, 

respondent. 

JMlnlity  of  Oienff^  CoHitituU(mai  law  —  CMe  of  Ohil  Procedure,  eeetiamt 
1421  to  liSNi—ProvmoM  qf  theee  eecHone  declared  uneotutitutional  and 
void. 

The  provisioiis  of  seetionB  1421  to  1425  authorizing  the  sabstitation  of 
sureties  to  the  relief  of  the  sheriff,  sued  for  wroDgf ul  levy  or  attach- 
ment, are  unconstitutional  and  void. 

Oeneral  Term,  J^awuaryy  1884. 

More^  Aplmfften,  &  More^  for  appellant 

Morris  OoodheaHj  for  respondent. 

Yas  BBUirr,  J. — The  sole  question  raised  on  this  appeal 
involves  the  power  of  the  legislature  to  pass  sections  1431  to 
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1425  of  the  Code,  whereby  it  has  undertaken  to  authorize  the 
court  to  relieve  the  sheriff  from  liability  for  a  trespass  in  cases- 
where  he  has  received  indemnity,  and  substituting  the  respon- 
sibiUty  of  the  indemnitors  therefor.  There  is  no  claim  made- 
by  the  appellants  here  but  that  the  provisions  of  the  Code,  as 
they  now  exist,  seem  to.  protect  the  rights  of  the  plaintiff  to  a. 
reasonable  degree,  but  it  is  urged  that  if  the  legislature  has^ 
the  right  to  exempt  the  sherifi  from  liability  for  a  trespass 
under  any  circumstances,  they  have  a  right  to  remove  the  safe- 
guards which  now  surround  the  exercise  of  the  power  and 
leave  the  party  aggrieved  to  his  remedy  against  the  plaintiff! 
on  the  execution  or  attachment,  by  virtue  of  which  the  sheriff 
claimed  to  be  acting  at  the  time  of  the  alleged  trespass. 

It  seems  to  me  that  it  follows,  as  a  matter  of  course,  that  if 
the  legislature  can  say  that  a  sheriff  shall  not  be  liable  for  the 
taking  of  the  property  of  a  third  party,  where  he  claims  to- 
act  by  virtue  of  process  against  another,  under^any  circum- 
stances, they  can  equally  well  say  that  he  shall  not  be  liable* 
for  such  a  trespass  under  all  circumstances. 

In  other  words,  if  the  legislature  can  say  that  where  the* 
sheriff  takes,  by  virtue  of  an  execution  against  A.,  the  prop- 
erty of  B.  at  the  instigation  of  C.  and  D.,  that  B.'s  only- 
remedy  shall  be  against  C.  and  D.,  and  that  the  sheriff  may 
be  exonerated  from  all  liability,  then  they  can  equally  well 
say  that  if  the  sheriff,  although  not  indemnified,  takes  the- 
property  of  B.  under  an  execution  against  A.,  that  B'.  shall 
have  no  right  of  action  against  the  sheriff.  Such  legislati  m 
would  seem  to  be  a  direct  violation  of  the  provision  of  the 
constitution  which  declares  that  no  person  shall  be  deprived 
of  life,  liberty  or  property  without  due  process  of  law. 

In  the  case  above  presented  a  party  would  be  deprived  of 
his  property  without  any  redress  whatever,  the  sheriff  being 
freed  from  responsibiUty  because  he  held  process  against 
another  party  at  the  time  of  the  commission  of  the  trespass. 
Although  no  process  whatever  existed  against  the  parties 
injured,  and  although  he  never  has  had  his  day  in  court,  his 
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property  is  taken  and  he  has  no  redress.  It  wonld  seem  at 
once  that  no  such  power  exists  in  any  legislatare. 

But  it  is  urged  that  the  above  is  not  the  case  presented  for 
determination  upon  this  appeal.  The  Code  gives  the  party 
aggrieved  a  remedy  against  other  parties ;  that  the  order  is 
discretionary  with  the  court ,  that  it  gives  the  court  ample 
power  to  insist  upon  such  anthority  as  it  may  think  necessary 
to  fully  secure  the  plaintiff,  and  that  therefore  a  different 
question  is  presented.  The  answer  to  this  suggestion  seems 
to  be  that  if  the  legislature  has  the  power  to  relieve  the 
sheriff  from  liability,  having  provided  these  safeguards  against 
such  relief  acting  to  the  injury  of  the  aggrieved,  they  are 
the  judge  of  the  sufficiency  of  such  safeguards,  and  they 
may  provide  for  proper  protection  of  the  rights  of  the  par- 
ties aggrieved  or  they  may  make  such  provision  of  law  as 
would  give  no  security  whatever  to  the  injured  party,  and  he 
jvould  be  remediless.  The  words  "due  process  of  law/' 
(mean  something  in  the  constitution,  and  they  are  just  as 
significant  in  their  relation  to  property  as  they  are  in  respect 
Xo  life.and  liberty,  and  it  will  not  be  claimed  that  any  man 
jcan  be  deprived  of  either  life  or  liberty  without  an  oppor- 
'tunity  to  be  heard. 

If  the  acts  pf  the  legislature  under  consideration  are  valid, 
then  the  party  injured  may  be  deprived  of  his  property 
without  a  particle  <of  redress  against  the  party  causing  hinoi 
the  injury,  merely  because  he  is  a  public  officer  and  pretend- 
^g  to  act  under  proc^^s^  The  citizen  is  entitled  to  as  much 
protection  in  respect  to  bis  property  against  the  trespasses  of  aa 
officer  of  the  law,  who  hold3  jio  process  against  him,  as  he  would 
be  against  the  trespasses  of  igqiy  one  of  his  fellow  citizens,  and 
it  will  hardly  be  claingied  that  the  legislature  could  say  that  a 
party  whose  property  had  been  taken  by  another  should  have 
no  remedy  against  the  trespasser,  but  his  remedy  must  be  con- 
fined  to  soi^e  other  parties  who  instigated  the  trespass.  It 
cannot  be  that  our  citizens  hold  their  property  by  so  slight  a 
tenure,  and  that  the  legislature  have  the  right  to  say  that 
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they  may  be  deprived  of  the  sam^  without  their  having  any 
redress  against  the  party  causing  the  injury,  because  he  is  a 
public  officer.  A  public  officer  has  no  greater  right  to  com- 
mit wrongs  than  a  private  citizen,  and  where  he  is  not  pro- 
tected by  process  against  the  injured  party,  he  must  be  just 
as  responsible  for  injuries  caused. 

It  is  true  that  in  the  case  of  Heaahurg  agt.  Biley  (91  If.  P"., 
877)  the  courts  say  in  their  opinion  that  there  is  no  question 
as  to  the  power  of  the  legislature  to  make  such  a  provision, 
but  no  such  point  appears  to  have  been  raised,  and  the  order 
was  attacked  upon  totally  different  grounds ;  and  it  may  very 
-well  be  that  all  that  was  intended  to  be  said  was,  that  there  was 
no  question  in  that  case  as  to  the  power  of  the  legislature  to 
make  such  a  provision.  In  any  event,  until  there  has  been  a 
distinct  adjudication  by  our  highest  courts  that  the  legislature 
have  the  power  to  say  that  a  party  injured  shall  have  no 
redress  against  the  party  committing  the  injury,  if  such  tres- 
pass was  instigated  by  others,  but  that  this  sole  remedy  shall 
be  against  the  instigators,  I  cannot  believe  that  the  rights  of 
our  citizens  are  so  feebly  protected  by  our  constitution. 

The  order  appealed  from  should  be  reversed,  and  the 
motion  denied,  with  ten  dollars  costs  and  disbursements  of 
this  appeal,  and  ten  dollars  costs  of  the  motion  to  abide  the 
final  event. 

J.  F.  Daly  and  Beach,  JJ.,  concurred. 
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SUPREME  COURT. 

EuzA  R  M.  B1RD6ALL  agt.  Solomon  F.  Caby  and  William 

Jackson. 

Canals — Appropriatum  cf  lands  9y  the  state  for  eanal  purposes —What  fee 
or  interest  in  such  lands  stats  aoqwres  by  such  appropriation  -^  Does  suth 
fee  or  interest  sttrwve  the  abandonment  of  the  eandL 

When  the  Chenango  canal  was  constracted  defendants'  grantor  owned  lot 
No  5,  and  plaintiffs'  grantor  owned  lot  No.  t,  which  adjoined  five  on 
the  west.  The  state,  previous  to  1887,  appropriated  a  strip  of  land 
from  the  east  side  of  lot  5,  and  adjacent  to  lot  2  (appropriating  no  part 
of  lot  2),  for  the  Chenango  canal.  The  persons  interested  in  the  prem- 
ises never  exhibited  to  the  appraisers  a  statement  of  their  claims.  Ko 
appraisement  was  made  of  the  damages  and  benefits  resulting  to  them 
on  account  of  the  appropriation,  and  nothing  was  paid  by  the  state  for 
the  land  taken.  The  canal  was  completed  in  1887,  and  was  operated 
until  May  1, 1878,  when  it  was  abandoned  pursuant  to  chapter  4M, 
Laws  of  1877.  In  1862  the  plaintiff  became,  and  has  since  remained, 
the  owner  of  lot  2,  east  of  and  adjacent  to  the  canal,  and  on  the  side 
opposite  to  the  defendants'  lot.  In  1878  the  defendants  became,  and 
have  since  remained,  the  owners  of  lot  No.  5,  on  which  the  canal  waa 
builL  In  March,  1882,  the  plaintiff  executed  the  release  required  by 
section  1  of  chapter  651  of  Laws  of  1880,  which  was  filed  with  and 
approved  by  the  superintendent  of  public  works,  and  recorded  in 
Broome  county  pursuant  to  chapter  288  of  Laws  of  1881.  In  188S 
defendants  entered  upon  the  land  east  of  the  center  line  of  the  canal 
and  damaged  it,  for  the  recovery  of  which  this  action  is  brought: 

Held,  first,  that  under  1  Revised  Statutes  (sec.  Id;  Id.  ['tth  ed,],  829,  sec  19), 
the  canal  commissioners  had  power  to  appropriate  land  for  the  use  of  the 
canal 

Second.  Entering  upon  the  land  and  constructing  the  canal,  amounted 
under  the  statute  to  a  legal  appropriation  of  all  of  the  land  within  the 
blue  or  external  lines  of  the  canal.  The  legality  or  completeness  of 
the  appropriation  did  not  depend  upon  a  prior  assessment  or  jMiyment 
of  damages. 

Third,  That  the  state  acquired  a  fee  or  permanent  interest  in  the  land. 
which  survived  the  abandonment  of  the  canal,  and  which  could  be 
granted  to  the  adjoining  owner  by  the  legislature. 

Fourth.  That  plaintiff,  by  his  compliance  with  the  requirements  of 
section  1  of  chapter  551  of  the  Laws  of  1880,  derived  from  the  state  a 
title  to  the  land  in  question  which  cannot  be  overthrown. 

Broome  Circuity  October ^  1883. 
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Whbet  the  Chenango  canal  was  oonstrncted  defendants' 
grantor  owned  lot  No.  5^  and  plamtifiTB  grantor  owned  lot  No. 
2,  which  adjoined  five  on  the  west.  The  state  previous  to  1837 
appropriated  a  strip  of  land  from  the  east  side  of  lot  5  and 
adjacent  to  lot  2  (appropriating  no  part  of  lot  2)  for  the 
Chenango  canal. 

The  persons  interested  in  the  premises  never  exhibited  to 
the  appraisers  a  statement  of  their  claims ;  no  appraisement 
was  made  of  the  damages  and  benefits  resulting  to  them  on 
account  of  the  appropriation,  and  nothing  was  paid  by  the 
state  for  the  land  taken. 

The  canal  was  completed  in  1887  and  was  operated  until 
May  1, 1878,  when  it  was  abandoned  pursuant  to  chapter  40^ 
Laws  1877. 

In  1862  the  plaintiff  became,  and  has  since  remained,  the 
owner  of  lot  2  east  of,  adjacent  to  the  canal,  and  on  the  side 
opposite  to  defendants'  lot. 

In  1878  the  defendants  became,  and  have  since  remained,^ 
the  owner  of  lot  5  on  which  the  canal  was  built. 

Section  1,  chapter  551,  Laws  1880,  provides :  "  Sec.  1.  Except 
as  hereinafter  provided,  all  the  estate,  right,  title,  interest  and 
property  which  the  people  of  this  state  have  heretofore 
acquired  and  now  have  in  and  to  all  the  lands  and  water  privi- 
leges taken  and  appropriated  for  the  purpose  of  construct- 
ing and  operating  the  Chenango  canal,  and  what  is  called 
and  known  as  the  Chenango  canal  extension,  commencing 
at  and  lying  south  of  the  stone  culvert  in  the  village  of 
Hamilton,  in  the  county  of  Madison,  shall  revert  to  and  is 
hereby  granted  and  released  to  ftod  vested  in  the  person  or 
persons  owning  the  lands  adjoining  to  the  center  line  of  said 
canal,  in  consideration  of  and  upon  the  condition  precedent 
that  such  owner  or  owners  shall,  by  an  instrument  in  writing 
under  their  hands  and  seals  and  duly  acknowledged,  release 
and  discharge  the  state  from  all  obligation  to  maintain  the 
bridges  ai\d  other  structures  connected  with  such  portions  of 
said  canal,  and  of  said  extension,  and  from  all  liability  for 
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damages  arising  from  the  abandonment  thereof;  wherenpon* 
they  and  each  of  them  are  hereby  anthorized  and  empowered 
to  hold,  grant,  devise  and  convey  the  same." 

In  March,  1882,  the  plaintifE  executed  the  required  release 
which  was  filed  with,  and  approved  by,  the  superintendent  of 
public  works,  and  recorded  in  Broome  county  pursuant  to 
chapter  288,  Laws  1881. 

The  exce])tion  referred  to  in  the  first  sentence  of  the  section 
does  not  relate  to  the  conditions  of  this  case. 

In  May,  1882,  defendant  entered  upon  the  land  east  of  the 
center  line  of  the  canal,  and  damaged  it,  for  the  recovery  of 
which  this  action  is  brought. 

Aic^m  Birdsall  and  Mr.  PrmcUe^  for  plaintiff. 

D.  S.  HichardSy  for  defendants. 

FoLLETT,  «71  —  The  decision  of  this  case  turns  upon  the 
question,  whether  the  state  acquired  a  fee  or  a  permanent 
interest  in  the  land,  which  survived  the  abandonment  of  the 
canal,  and  which  could  be  granted  to  the  adjoining  owner  by 
the  legislature. 

At  tibe  date  of  the  appropriation  in  question  the  following 
sections  of  title  9,  chapter  9,  part  1,  Bevised  Statutes,  were  in 
force : 

SEanoN46.  "When  any  lands,  waters  or  streams,  appro- 
priated by  the  canal  commissioners  to  the  use  of  'the  public^ 
shall  not  be  given  or  granted  to  the  state,  it  shall  be  the  duty 
of  the  appraisers  to  make  a  just  and  equitable  estimate  and 
appraisement  of  the  damages  and  benefits  resulting  to  the 
persons  interested  in  the  premises  so  appropriated,  from  the 
construction  of  the  work,  for  the  purpose  of  making  which 
such  premises  shall  have  been  taken." 

Sec.  48.  "  Every  person  interested  in  premises  so  appro- 
priated, if  he  intend  to  make  any  claim  for  damages,  shall, 
within  one  year  after  such  premises  shall  have  been  taken 
for  the  uee  of  tlie  state,  exhibit  to  the  appraisers  a  statement 
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of  his  claim,  in  writing,  signed  by  liimself,  his  gnardian  or 
agent,  and  specifying  the  nature  and  extent  of  his  interest  in 
the  premises  appropriated,  and  the  amount  of  damages ;  and 
every  person  refusing  or  neglecting  such  claim  within  the 
time  prescribed,  shall  be  deemed  to  have  surrendered  to  the 
state  his  interest  in  the  premises  so  appropriated/' 

Sec.  49.  '^  No  claim  for  damages  for  premises  that  shall 
have  been  appropriated  to  the  use  of  a  canal,  at  any  time 
before  this  chapter  shall  be  in  force,  shall  be  received  by  the 
appraisers,  unless  it  shall  be  exhibited  within  one  year  after 
this  chapter  shall  become  a  law ;  and  the  premises  so  appro- 
priated shall  be  deemed  the  property  of  the  state ;  and  no 
claims  other  than  those  exhibited,  shall  be  paid  without  the 
special  direction  of  the  legislature." 

Sac.  52.  ^^  The  fee  simple  of  all  premises  so  appropriated, 
in  relation  to  which  such  estimate  and  appraisement  shall  have 
been  made  and  recorded,  shall  be  vested  in  the  people  of  this 
state." 

Sec.  53.  If  the  damages  so  estimated  and  appraised  shall 
exceed  the  benefits,  it  shall  be  the  duty  of  the  canal  commis- 
sioners to  pay  the  amount  of  such  excess  of  the  damages  to 
the  persons  appearing  by  the  determination  of  the  apprais- 
ers to  be  thereto  entitled    *    *    *." 

The  canal  commissioners  had  power  to  appropriate  land  for 
the  use  of  the  canal  (1  Jl.  S.,  220,  see,  16 ;  Id.  [7M  ^.],  629, 
^ec.  16).  Entering  upon  the  land  and  constructing  the  canal 
amounted  under  the  statute  to  a  legal  appropriation  of  all  of 
the  land  within  the  blue  or  external  lines  of  the  canal.  The 
legality  or  completeness  of  the  appropriation  did  not  depend 
upon  a  prior  assessment  or  payment  of  damages  {Baker  agt 
Johnson,  2  Billj  342;  People  agt.  Hayden,  6  HiU,  389; 
TurriU  agt.  Norma/n,  19  Barb.,  236 ;  Rexford  agt.  Knight, 
11  N.  )r.,  812). 

Whatever  the  rule  may  be  in  regard  to  private  corporations, 
it  is  well  settled  that  the  state  or  any  of  its  municipal  sub- 
divisions, m^  legally  appropriate  for  public  use  the  land  of  a 
Vol.  LXVI        46 
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citizen  and  acquire  title  thereto,  if  means  are  provided  for 
making  compensation  afterwards,  if  claimed. 

Upon  the  question  of  the  extent  of  the  interest  acquired  bj 
the  state  in  the  lands  appropriated,  the  following  cases  arising 
under  the  sections  quoted,  and  earlier  statutes,  have  been 
cited  and  deserve  consideration : 

In  Brinkerhoff  agt.  WenypU  (1  WencL,  470)  damages  for 
land  appropriated  for  the  Erie  canal  had  been  appraised,  pur- 
suant  to  the  statutes  existing  prior  to  1825,  and  paid  to  one 
of  two  tenants  in  common.  The  co-tenant  brought  an  action 
to  recover  half  of  the  money.  The  defendant  insisted  that  as 
the  canal  was  finished  before  the  conveyance  to  the  plaintiff 
he  had  no  right  to  the  money.  The  court  held  that  the  com- 
pletion of  the  canal  did  not  divest  the  former  owner  of  the 
fee  of  his  lands  occupied  by  it,  and  that  under  the  following 
section  the  payment  of  the  money  seemed  to  be  a  condition 
precedent  to  the  passing  of  the  fee  from  the  former  owner  to 
the  people  of  the  state.  The  law  referred  to  was  section  3, 
chapter  272,  Laws  1817,  and  reads:  '^And  the  canal  commis- 
sioners shall  pay  the  damages  so  to  be  assessed  and  appraised, 
and  the  fee  simple  of  the  premises  so  appropriated  shall  be 
vested  in  the  people  of  this  state."  Section  48  (1  It.  /SI,  226) 
above  quoted  was  not  enacted  until  1827,  and  did  not  take 
effect  until  January  1, 1828,  and  after  this  case  was  decided. 

In  Baker  agt.  Johnson  (2  -STiK,  342)  the  state  appropriated 
lands  of  the  plaintiff  for  constructing  the  Black  Kiver  canal, 
and  contracted  with  defendant  to  build  it  on  these  lands. 
The  defendant  used  in  construction  stone  excavated  from  the 
appropriated  lands,  to  recover  the  value  of  which  the  action 
was  brought.  An  appraisement  had  not  been  had.  It  was 
held  the  state  owned  the  stone,  and  that  under  the  construc- 
tion contract  the  defendant  had  the  right  to  use  them,  and  the 
plaintiff  was  nonsuited.  It  was  said  :  "Although  the  absolute 
fee  did  not  pass  to  the  state  until  the  appraisement  of  dam- 
ages, yet  the  right  to  enter  and  use  the  property  was  perfect 
the  moment  the  appropriation  was  made."    The  propositioB 
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contained  in  the  first  clanse  of  the  sentence  qnoted  was  not 
involved  in  and  was  nnnecessary  for  the  decision  of  the  case. 

In  TurriU  a^.  Norman  (19  Ba/nb.j  263)  the  state  appro- 
priated lands  of  the  plaintiff  for  enlarging  the  Erie  canal,  and 
contracted  with  defendant  to  bnild  it  on  those  lands  under 
wluch  the  defendants  entered  and  began  work. 

Chapter  485,  Laws  1851  (by  which  revenues  were  disposed 
of  and  money  raised  to  carry  on  the  work),  was,  in  May, 
1852,  declared  unconstitutional  (7  N,  T.^  9\  The  action  was 
brought  upon  the  theory  that  under  the  decision  of  the  court 
of  appeals  the  state  was  without  power  to  appropriate  the 
lands  and  that  the  defendant  was  a  trespasser.  But  it  was 
held  that  the  commissioners  had  power  to  appropriate  those 
lands  for  this  purpose  under  prior  laws  and  that  plaintiff  could 
not  recover.  As  in  Baker  agt.  Johnsauj  and  upon  its  author^ 
ity,  it  was  said :  '^And  although  the  title  did  not  vest  in  the 
people  until  compensation  made,  or  at  least  until  the  amount 
was  ascertained  and  fixed  in  the  mode  prescribed,  no  action 
can  be  maintained  by  the  owner  for  the  injury."  But,  as  in 
Baker  agt.  Johnean,  the  point  stated  in  the  first  clause  of  the 
sentence  was  not  involved. 

The  reports  of  these  cases  do  not  show  when  the  appropria- 
tions were  made,  or  that  a  year  had  passed  since  they  were 
made,  and  the  effect  of  section  48,  above  quoted,  was  not  con- 
sidered in  either  ease. 

In  both  cases  the  state  having  appropriated  the  lands  and 
provided  for  making  compensation,  it  had  the  right  to  use  the 
lands  without  regard  to  the  quantity  of  the  estate  then  acquired, 
whether  a  fee  or  a  right  of  user. 

•  In  the  People  agt.  White  (11  Barb.^  26),  land  of  the  defend- 
ant was  appropriated  in  1819  for  the  construction  of  the  Erie 
canal,  appraised  and  paid  for.  It  was  used  until  1842,  when 
that  part  of  the  canal  was  abandoned,  and  the  defendant 
entered  into  possession  and  claimed  the  fee  thereof.  The 
people  sought  to  recover  the  land,  and  it  was  held  that  the 
people  took  nothing  but  the  use  of  the  land,  and  that  upom  its 
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abandonment  for  tliat  nse,  the  title  reverted  to  the  defendant, 
which  supports  the  defendant's  contention  in  this  action. 
This  case,  though  not  referred  to  in  Rexford  agt.  Knight  (16 
Barh.^  627;  11  iT.  J".,  808),  is  clearly  overruled,  by  that  case. 

In  the  case  last  cited,  land  of  Eleazer  Bexford  was  appro- 
priated in  1822,  but  whether  with  or  without  compensation 
was  a  fact  in  dispute  between  the  supreme  court  and  the  court 
of  appeals.  Eexford  conveyed  to  defendant's  grantor  in  1829, 
a  piece  of  land  bounded  on  the  east  by  the  canaL  When  the 
canal  was  enlarged,  the  foot  of  the  west  bank  was  built  sixty 
or  seventy  feet  from  the  westerly  exterior  or  blue  line  of  the 
old  canal,  leaving  a  strip  of  that  width,  of  which  the  state 
made  no  use.  The  defendant  entered  and  used  it.  The  heirs 
of  Kexford  brought  ejectment,  claiming  that  the  state  never 
acquired  title  to  it. 

When  the  land  was  appropriated  the  statute  read :  "The  canal 
conmiissioners.  shall  pay  the  damages  so  to  be  assessed  and 
appraised,  and  the  fee  simple  of  the  premises  so  appropriated 
shall  be  vested  in  the  people  of  this  state  "  {Sec.  3,  cJiap.  272, 
Laws  1817). 

The  general  term  held  (15  Barl.y  627),  that  an  appraisal 
had  be^ii  had,  the  benefits  adjudged  equal  to  the  damages,  and 
that  under  the  above  quoted  section  the  state  acquired  the  fee, 
and  nonsuited  the  plaintifE. 

The  court  of  appeals  (11  Jf.  T.,  808,  309,  312),  held  the 
evidence  insuflScient  to  establish  an  appraisement,  and  that  the 
state,  under  section  3,  chapter  272,  Laws  1817,  above  quoted, 
did  not  acquire  the  fee.  The  land  having  been  appropriated 
prior  to  the  adoption  of  part  first  of  the  Revised  Statutes,  the 
court  of  appeals  held  that  section  forty-nine  above  quoted, 
applied  to  the  case,  and  that  the  state  acquired  the  fee  under 
that  section,  and  affirmed  the  judgment.  This  case  was  com- 
mented upon  and  approved  in  the  Brooklyn  Park  Commis- 
doners  agt.  Armstrong  (45  N.  F.,  242).  The  eflEect  of  this 
decision  is  that  a  statute  is  constitutional  which  provides  that 
unless  owi)ers  of  appropriated   lands   claim   compensation 
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'  within  the  time  limited  they  lose  all  right  to  compensation, 
and  the  lands  become  the  property  of  the  state. 

Section  forty-nine  is  not  applicable  to  the  case  at  bar,  for 
these  lands  were  appropriated  after  the  chapter  in  which  that 
section  is  contained  took  effect.  But  section  forty-eight, 
above  qnoted,  which  is  applicable,  is  quite  as  strong  as  to  the 
effect  of  failing  to  claim  compensation  within  the  time 
limited.  '^  The  owner  shall  be  deemed  to  have  surrendered  to 
the  state  his  interest  in  the  premises  so  appropriated."  This 
section  remained  the  law  of  the  state  and  unchanged,  until 
amended  by  chapter  836,  Laws  1866,  and  under  it,  and  Hex- 
ford  agt.  Knight^  the  defendant's  grantor  must  '^  be  deemed 
to  have  surrendered  to  the  state  his  interest  in  the  premises 
80  appropriated." 

As  held  by  justice  Mubbay  in  Snyder  agt.  Canal  Railroad 
Qmipany  {affirmed^  18  N.  T.  W.  Digest^  339)  the  state  may 
acquire  title :  (1)  By  appropriation  and  payment  of  the  dam- 
ages. (2)  By  appropriation  and  failure  of  the  owner  to  pre- 
sent, within  the  time  limited,  his  claim  for  damages. 

In  the  manuscript  opinion  of  the  general  term  in  the  case 
last  cited,  it  is  said :  "  There  is  no  satisfactory  evidence  that 
the  then  owner  ever  made  any  claim  for  damages  within  the 
year  allowed  by  law.  If  he  did  not  he  was  deemed  to  have 
surrendered  all  his  interest  in  these  lands  to  the  state,  whose 
title  then  became  absolute  (1  R.  S.y  226,  sees.  48,  49)." 

It  was  said  in  The  Brooklyn  Pai'i  Commissioners  agt. 
Armstrong  (45  N.  F.,  240):  "The  extent  of  the  right 
acquired  in  lands  taken  for  public  use  depends  in  some  meas- 
ure upon  the  needs  for  which  they  were  taken." 

What  were  the  needs  of  the  state  at  the  date  of  the  passage 
of  these  statutes,  and  the  intentions  of  the  legislatures  which 
enacted  them  ? 

By  article  7,  section  10,  of  the  Constitution  of  1821  then  in 
force,  it  was  provided  :  "And  the  legislature  shall  never  sell 
or  dispose  of  *  *  *  the  said  navigable  communications, 
or  any  part  or  section  thereof;  but  the  same  shall  be  and 
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remain  the  property  of  the  state."    The  same  proTision  is  oon- 
tained  in  the  Constitution  of  184^6  (Art.  T,  Bee.  6). 

That  the  needs  of  the  state  required,  and  that  it  intended  to 
acquire,  absolute  title  to  lands  within  the  blue  lines  is  apparent 
from  the  sections  quoted,  and  especially  when  read  in  the 
light  of  the  then  existing  constitutional  provisions. 

When  a  state  or  municipal  corporation  has  acquired  the 
absolute  title  to  land  for  public  use,  which  use  has  been  dis- 
continued, the  title  does  not  revert,  but  may  be  granted  to 
individuals  for  private  purposes  {The  BrooJcU/n  Park  Cam^n 
agt.  Armetronffy  sfupra;  nutd&rman,  agt  The  Penneyleania 
B.  R.  Co.,  60  Pa.,  425). 

Apart  from  the  title  acquired  by  appropriation,  and  failure 
of  the  owner  to  present  his  claim  for  damages  within  the  time 
limited,  the  state  acquired  title  by  adverse  possession. 

When  an  .entry  on  land  is  made  under  color  and  claim  of 
title  and  it  is  held  adversely  for  twenty  years,  title  is  acquired 
{iJoMIl  agt  Palmer,  46  N.  T.,  478  /  Sherman  agt.  Kane,  46 
Superior  Ot.  R.,  310 ;  ajfirmed,  85  N.  Y.,  677 ;  Warfidd^gi. 
LmdeU,  38  Mo.,  561;  ^ale  agt  Qladjield&t,  62  PH.,  91; 
Trim  agt.  McPherson,  7  CaldweU,  16 ;  Hophme  ag.  OuEUh 
v>ay,  Id.,  37;  ChiOea  agt  JorMe,  7  Dam^  528,  640;  Wood?9 
Lim.,  489 ;  Cociefjfs  Const.  Lim.,  865). 

Under  the  Constitution  and  statutes  quoted,  the  state  for 
more  than  forty  years  in  the  most  public  and  solemn  manner 
claimed  to  own  the  land  in  question,  and  during  idl  that  time 
it  occupied  it  under  the  claim,  adversely  to  the  defendants^ 
their  grantors,  and  all  persons. 

A  state,  or  a  political  subdivision  thereof,  may  ao<}uire  title 
by  adverse  possession  {Sherman  agt.  KoflM,  mpra;  Rhode 
Idand  agt.  Massachueette,  4  How.,  691). 

In  the  case  last  cited  it  was  said,  at  page  639 :  "  For  the 
'security  of  rights,  whether  of  states  or  individuals,  long  pos^ 
session  under  a  claim  of  title  is  protected." 

In  the  construction  of  uncertain  or  equivocal  statutes,  if 
great  public  inconvenience  necessarily  flows  from  one  construe* 
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tiouy  it  is  a  strong  argament  that  such  constraction  does  not 
express  the  intention  of  the  legislature  {Ham  on  JudftnentSy 
chap.  6y  sec,  1). 

It  is  well  known  to  all  persons  conversant  with  titles  that 
the  records  of  the  counties  through  which  the  lateral  canals 
were  built  show  that  in  many  and  perhaps  in  a  majority  of 
cases  claims  were  not  filed  by  owners,  probably  upon  the  belief 
that  the  benefits  equaled  the  damages.  These  owners  have 
conveyed,  bounding  by  or  excepting  the  canals  from  their 
grants.  In  cities  and  villages  the  state  encouraged  the  build- 
ing of  warehouses  and  factories  upon  lands  adjacent  to  and 
partly  on  tlie  unoccupied  canal  lands.  Streets  and  alleys  were 
opened  and  blocks  erected  with  reference  to  the  location  of 
the  canals.  Since  the  abatidonment  of  the  Chenango,  Che- 
mung, Genesee  Valley  and  Crooked  Lake  canals  new  streets 
on  their  sites  have  been  opened  and  new  blocks  built  upon  the 
strength  of  the  title  derived  from  the  state.  It  would  be  a 
calamity  to  cities,  villages  and  adjoining  owners,  as  well  as  a 
fruitful  source  of  litigation  if  the  title  derived  from  the  state 
can  be  overthrown. 

If  the  statet  in  such  cases  did  not  acquire  the  title  with 
power  to  convey,  can  it  be  compelled  to  rebuild  the  abandoned 
farm  bridges,  and  so  reunite  farms  that  will  be  severed  by 
recoveries  in  ejectment,  or  can  the  state  be  compelled  to 
restore  the  water  courses  changed  by  the  construction  and 
abandonment  of  canak  ?  If  the  state  cannot  be  compelled  to 
do  these  things  and  will  not,  the  adjoining  owners  are  left 
without  remedy. 

The  subdivided  interests  of  heirs,  if  recoverable,  would  bo 
of  little  or  no  value  except  as  a  source  of  annoyance  to  the 
adjoining  owners,  but  a  source  of  great  injury  to  such  owners, 
in  many  instances  amounting  to  a  destruction  of  the  value  of 
their  property.  And  while  this  judgment  does  not  need  the 
support  of  tiie  rule,  that  in  such  cases  the  public  welfare 
should  not  be  disregarded,  yet  I  think,  on  that  ground  courts 
should  so  interpret  the  statute  as  to  uphold  the  title  of  the 
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state  and  its  grantees  if  it  can  be  done  withont  violating  the 
roles  of  law. 
Jadgment  is  ordered  in  favor  of  the  plaintiff,  with  costs. 


SUPBEME  COUBT 

Eliza  Bauh  agt.  Thb  Boabd  of   Commissionebs  of  the 

Depastbcent  of  Public  Pases. 

New  York  {dtp  of)  Department  of  Parks — 1$  a  wbdmnonof  the  dty  gowmr 
meni — Not  liable  to  be  eued  as  a  corporate  entity  —  OompUutU  — Demurrer — 
T^ken  toeU  taken. 

The  board  of  commissioners  of  the  department  of  public  parks,  being 
only  a  subordinate  division  of  the  city  government,  are  not  liable  to  be 
sued  as  a  corporate  entity. 

In  an  action  against  such  conmiissioriers  a  demurrer  to  the  complaint 
should  be  sustained,  notwithstanding  an  allegation  that  they  are  a 
domestic  corporation. 

Such  allegation  not  being  of  a  matter  of  fact,  but  a  conclusion  of  law, 
the  court  will  judicially  take  notice  of  the  fact  that  the  defendants 
constitute  a  part  of  the  municipal  government  of  this  city  and  that 
their  powers  are  defined  and  limited  by  the  charter  of  the  city  and 
other  public  statutes  in  relation  to  that  subject 

Special  Term^  February^  1884. 

Oeorge  P,  Andrews  and  E,  H.  Lacombe^ior  defendants  in 
isnpport  of  the  demnrrer. 

A.  J.  RogerSy  for  the  plaintiff. 

Lawbrncb,  J, —  The  plaintiff  alleges  that  the  defendants 
are  now  and  were  at  the  time  iiamed  in  the  complaint  a 
domestic  corporation ;  that  she  now  ia  and  has  been  since  the 
12th  of  Febrnarj,  1876,  the  owner  and  possessor  in  fee  of 
certain  lapds  and  premises  in  the  complaint  particularly 
described ;  that  by  an  act  of  the  legislature,  passed  in  1873, 
and  amended  in  1874,.  tha'  defendants,  by  the  name  and 


NEW  YORK  PRACTICE  REPORTS  869 


Rauh  agt.  Board  of  Commissioners  of  the  Department  of  Public  Parks. 

description  of  the  commissioners  of  the  department  of  public 
parks  of  the  city  of  New  York,  were  given  power  and 
control  exclusively  over  all  the  streets,  roads  and  avenues  in 
the  twenty-third  and  twenty-fourth  wards  of  the  said  city,  to 
establish  the  width  and  grades  of  all  such  streets,  roads  and 
avenues,  and  for  other  purposes  particularly  described  in  said 
act;  that  the* defendants  claim  that  the  house  erected  oa  the 
plaintiffs  premises,  is  about  two  feet  over  the  lino  of  the 
North  Third  avenue,  and  that  theref(»«  the  defewlants 
threaten  to  pull  the  said  house  down  and  otherwise  injure 
and  demolish 'the  samej  and  have  begun  to  pnil  down^  injure 
and  demolish  the  same,  and  will  tear  down,  injure  and 
demolish  the  same,  unless  enjoined  from  so  doing  by  the 
court,  and  thus  cause  the  plaintifE  to  suffer  great  damage,  loss 
and  irreparable  injury ;  that  no  proceedings  have  ever  been 
taken  by  the  defendants,  of  any  kind  or  character,  to  appro- 
priate to  the  city  of  New  York  on  North  Third  arenue  the 
said  two  feet  of  land  or  any  part  thereof,  and  that  they  have 
made  no  compensation  to  the  plaintiff  for  taking  the  same, 
but  threaten  to  pull  down  and  demolish  tiie  said  house  solely 
and  alone  upon  the  gramad  that  it  extends  about  two  feet  into 
said  street  known  as  North  Third  avenue,  as  widened,  with- 
out any  proceeding  or  authority  of  law  whatever. 

To  the  complaint  the  defendaifts  demur,  on  the  ground 
that  it  does  not  state  facts  sufficient  to  conert;itute  a  cause  of 
action.  If  the  allegation  in  the  complaint  that  the  defend- 
ants are  now,  and  were  at  the  times  in  the  complaint  named, 
a  domestic  corporation,  is  an  allegs^tion  of  b  matter  of  fact,  it 
is  dear  that  the  demurrer  cannot  be  sustained  upon  the 
ground  principally  argued  by  the  defendants'  counsel,  to  wit, 
that  the  defendants  are  not  a  corporation  and  that  actions 
cannot  be  maintained  against  them,  for  the  reason  that  the 
demurrer,  according  to  old  established  principles,  admits  such 
facts  as  are  properly  pleaded.  {See  United  SMe»  agt.  Ames^ 
99  U.  81,  45,  and  cases  cited.) 

It  is  equally  well  settled,  howev^,  that  the  denuirrer  only 
To*-  LXVI       47 
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admits  the  facts  that  are  relevant  and  well  pleaded,  bat  not 
conclusions  of  law  (^S^  Kinnier  agt.  JKinfiier^  45  ilT.  Y.j  539 ; 
DiUon  agt.  Bwmard^  21  TFa2^.,  430).  So,  too,  averments  in 
a  complaint  as  to  the  meaning  or  contents  of  a  paper  set  forth 
therein,  or  annexed  to  and  made  part  thereof,  are  not  admit- 
ted by  a  demurrer  {Bonnell  agt  Oridwold^  68  If.  7*.,  S94 ; 
Buffalo  Catholic  InstitnUe  agt  Bitter,  87  N.  T.,  250). 

Now  in  this  case,  independently  of  tlie  reference  to  the 
statute  referred  to  in  the  complaint,  which  prescribes  a  por- 
tion of  the  duties  of  the  defendants,  this  court  must,  I  think 
judicially  take  notice  of  the  fact  that  the  defendants  consti- 
tute a  part  of  the  municipal  government  of  this  city,  and  that 
their  powers  are  defined  and  limited  by  the  charter  of  the  city 
and  other  public  statutes  in  relation  to  that  subject  (See  Swinr 
nerton  agt.  Columbian  Ins.  Co.,  37  If.  Z.,  174-189). 

If  I  am  right  in  this  assumption  then  it  follows  that  the 
demurrer  is  well  taken,  for  the  reason  that  the  admission  of 
the  allegation  that  the  defendants  are  a  domestic  corporation 
is  an  admission  only  of  the  legal  conclusion  which  the  pleader 
who  framed  the  complaint  drew  from  the  various  statutes 
under  which  the  defendants  have  their  existence.  In  other 
words,  I  am  of  the  opinion  that  as  the  defendants  -  derived 
their  powers  from  public  statutes,  of  which  the  court  can  tak^ 
judicial  cognizance,  the  complaint  is  to  be  read  in  construing 
the  allegation  that  the  defendants  are  a  domestic  corporation 
in  the  same  manner  as  if  those  statutes  had  been  annexed 
thereto.  If  such  statutes  had  been  annexed  the  oondnsion 
of  the  pleader  as  to  their  force  and  effect  could  have  no  greater 
efficacy  than  would  an  averment  in  the  complaint  as  to  the 
meaning  or  contents  of  a  paper  set  forth  therein,  or  annexed 
to  or  made  a  part  thereof ;  and  in  such  cases,  as  has  already 
been  seen,  the  courts  have  uniformly  held  that  such  averments 
are  not  admitted  by  a  demurrer.  Under  the  charter  the  park 
department  is  a  mere  subdivision  of  the  city  government  and 
is  not  itself  a  body  corporate  {See  Swift  agt  The  Mayor  ftf 
Nem  Torky  83  iT.  F.,  533). 
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It  is  trae  that  that  case  related  to  the  police  department, 
but  the  reasoning  by  which  the  resnlt  there  attained  was 
reached  applies  equally  to  all  the  other  departments  created 
by  the  charter  {See^  aUo^  New  York  Balance  Dock  Company 
agt  The  Mayor  J  8  Hun^  847).  In  that  case  the  general  term 
of  this  department)  in  speaking  of  the  department  of  public 
charities  and  correction,  said :  ^^  They  constitute  only  a  branch 
of  the  city  government  and  part  of  the  municipality  appointed 
by  its  officers  with  some  independent  powers,  but  in  the  main 
subservient  to  and  under  the  supervision  and  control  of  the. 
general  government.  They  have  no  corporate  rights;  they 
can  neither  sue  nor  be  sued." 

No  statute  has  been  cited  which  gives  to  the  board  of  com- 
missioners of  the  department  of  public  parks  any  greater 
corporate  powers  than  those  oonferrfd  upon  the  other  depart- 
ments of  die  city  government.  All  the  departments  are  but 
parts  of  the  city  corporation,  which  alone  possesses  corporate 
capacity  {See  charter ^  chap.  385  of  the  Zaioe  of  1873,  arCi  tike 
acts  amendatory  thereof  \  Entertaining  these  views  I  am  of 
the  opinion  that  the  board  of  commissioners  of  the  depart- 
ment of  public  parks  are  not  liable  to  be  sued  as  a  corporate 
entity,  and  that  therefore  it  is  unnecessary  to  discuss  any  of 
the  other  questions  presented  in  the  case. 

The  defendants  are  entitled  to  judgment  upon  the  demurrer, . 
with  costs. 


SUPREME  COURT. 
The  People  agt.  John  M.  Deicpsey  and  others.-. 

Pn/tdte  in  crwUncU  eases — Appeal — In  what  eases  an  appeal  maif  betaMe/^ 
by  the  people — What  orders  in  criminal  eases  renewMe  by  supreme  eouri'^ 
Code  of  Criminal  Procedure,  section  518. 

Formerly  the  people  had  no  right  or  power  to  review  a  decision  or  Judg- 
ment favorable  to  a  prisoner.  The  right  to  do  so  depends  upon  statute. 
Under  section  518  of  the  Code  of  Criminal  Procedure  an  appeal  to  the 
supreme  court  can  be  taken  by  the  people  in  two  cases  only:  1st.  From 
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a  Judgment  for  the  prisoner  on  a  demurrer  to  the  indictment    2d. 

From  an  order  of  the  court  arresting  judgment 
An  order  of  the  oyer  and  terminer  setting  aside  a  grand  Jury  and  quashing 

an  indictment  is  not  reviewable  in  the  supreme  court. 
The  general  term  of  the  supreme  court  can  correct  errors  and  mistakes 

in  criminal  cases  only  when  brought  before  it  pursuant  to  statute. 

Third  Department^  Oenerdt  Temij  January^  1884. 
Leabned,  p.  «/!,  BoATtPMAN  and  Potteb,  JJ. 

The  defendants  were  recognized  to  await  the  action  of  the 
grand  jury  to  convene  at  the  May  term  of  the  Albany  oyer 
and  terminer,  1882.    At  the  first  opportunity  the  defendants 
had,  and  before  the  grand  jurors  were  sworn,  they  filed  a  paper 
signed  by  them  protesting  against  the  swearing  in  or  recogni- 
tion by  the  court  as  grand  jurors,  of  the  persons  who  had 
answered  to  their  names,  and  who  were  assumed  to  be  sum- 
moned to  appear  and  act  as  grand  jurors  at  that  term,  on  the 
ground  that  they  had  not  been  drawn  from  a  list  of  800  per-  . 
sons  prepared  by  the  supervisora  [of  the  county  of  Albany, 
-pursuant  to  the  provisions  of  the  Revised  Statutes,  but  had 
Kbeen  in  fact  dra^7n  from  the  names  in  the  petit  jury  box  of 
^d  county,  which  box  contained  the  names  of  upwards  of 
2,500  persons,  under  the  provisions  of  chapter  532  of  the  Laws 
,of  ;\18B1,  which  defendants  insisted  was  unconstitutional  as  it 
affected  Albany  county  only,  and  was  therefore  in  violation  of 
the  constitutipnal  provision  which  forbids  the  passage  by  the 
legislature  of  a  private  or  local  bill  for  selecting,  drawing, 
summoning  or  impanneling  grand  jurors. 

The  district  attorney  objected  to  the  filing  of  the  paper,  but 
admitted  that  the  drawing  was  made  in  pursuance  of  said 
$  chapter  532  of  the  Laws  of  1881.  The  court  reserved  its  deci- 
sion. On  the  coming  in  ,of  the  grand  jury,  and  before 
arraignment,  the  defendants  renewed  their  objections  in  a 
paper  signed  and  submitted  by  them.  The  district  attorney 
objected  to  its  filing.  He  admitted,  as  before,  that  the  drawing 
was  made  under  said  chapter  532,pf  ^^fhe  Laws  of  ISSl^     A 
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motion  was  made  to  set  aside  and  to  quash  the  indictment  for 
the  reasons  above  stated.  The  questions  raised  were  reserved 
for  the  purpose  of  hearing  argument  upon  all  of  the  matters. 
After  argument  and  on  August  6, 1883,  the  oyer  and  terminer 
decided  in  favor  of  the  defendants,  and  an  order  was  entered 
that  as  to  these  defendants  ^'  the  grand  jury  impanneled  at  the 
opening  of  this  court  be  and  the  same  hereby  is  set  aside,  and 
the  persons  summoned  to  serve  as  grand  jurors  be  and  they 
hereby  are  discharged  from  service  as  such  grand  jurors,  and 
the  indictment  against  said  John  M.  Dempsey,  Thomas  Ansbro 
and  George  F.  Backman,  found  by  such  persons  acting  as  such 
grand  jurors,  be  and  the  same  is  hei*eby  quashed.  This  order 
to  take  effect  and  to  be  deemed  as  made  on  the  Ist  day  of 
May,  1882,  at  the  opening  of  the  court  on  that  day,  so  far  as 
the  discharge  of  the  persons  summoned  to  act  as  grand  jurors 
is  concerned."  The  district  attorney  appealed  to  this  court 
and  the  defendants  moved  to  dismiss  the  appeal.  The  reasons 
assigned  by  the  oyer  and  terminer  for  making  said  order  are 
to  be  found  in  the  case  of  The  People  agt.  Duff  (65  How, 
Fr.  R.,  365). 

Edward  J.  Meegan^  ior  defendants : 

I.  Antecedent  to  the  Kevised  Statutes  even  the  prisoner 
had  no  absolute  right  to  have  his  conviction  reviewed  in  a 
liigher  court.  Judge  Edmonds,  in  Carnal  agt.  The  People 
(1  Park,  Crim.  P.y  268),  states  the  rule  at  that  time  thus : 
*' Prior  to  the  Revised  Statutes  there  was  no  bill  of  exceptions 
in  criminal  cases  and  writ  of  error  thereon  for  the  review 
of  convictions  in  the  oyer  and  terminer.  The  review  was 
attained  in  this  manner:  The  court  suspended  passing  sen- 
tence and  certified  the  question,  which  was  in  doubt,  to  the 
supreme  court,  who  considered  and  passed  upon  it  and  advised 
the  court  below  either  to  grant  a  new  trial  or  proceed  to  pass 
sentence ;  and  sometimes  when  the  convict  was  before  them 
they  passed  the  sentence  themselves.  Whether  the  trial 
should  be  reviewed  was  at  the  option  of  the  court  before 
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which  it  was  had,  and  the  prisoner  had  not  the  right  as  in 
civil  cases  to  take  exceptions  and  carry  np  the  record  for 
review"  {8ee^  dUo^  J2e  parte  YermiJyea^  6  CW.,  555).  The 
legislature,  in  the  Revised  Statutes,  altered  this  practice  and 
secured  to  the  prisoner  the  right  to  a  review  of  his  case  by 
writ  of  error  (3  R.  S.  [Sth  ed.],  1030,  sec.  26 ;  Id.j  1037, 
art.  2 ;  Oamal  agt.  The  People,  1  Park.  Grim.  JR.,  268). 

II.  The  Bevised  Statutes  did  not  authorize  a  writ  of  error 
in  a  criminal  case  on  behalf  of  the  people.  A  decision  favor- 
able to  the  prisoner  was  conclusive  {People  agt.  Corning,  2 
-ST.  y.,  9).  The  opinion  of  the  conrt  of  appeals  in  the  case 
cited  was  written  by  judge  Bbonson,  and  he,  in  his  usual 
luminous  style,  formulates  the  reasons  of  the  [.decision  as  fol- 
lows :  "  The  weight  of  authority  seems  to  be  against  the  right 
of  the  government  to  bring  error  in  a  criminal  case.  The 
absence  of  any  precedent  for  it  eitlier  here  or  in  England 
until  within  a  very  recent  period  fully  counterbalances,  if  it 
does  not  outweigh,  the  fact  that  the  right  has  lately  been  exer- 
cised in  a  few  instances  without  objection.  And  in  three  of 
the  four  states  where  the  question  has  been  made  the  courts 
have  decided  that  the  right  does  not  exist.  But  this  is  not 
all.  Many  of  the  rules  and  maxims  of  our  law  are  favorable 
instead  of  oppressive  to  persons  charged  with  crime.  We 
hold  it  better  that  the  guilty  should  escape  than  that  the 
innocent  should  suffer.  The  a<;^cused  cannot  be  twice  put  in 
jeopardy  for  the  same  cause.  H(^  may  sometimes  have  a  new 
trial,  but  the  people  cannot  (The  People  agt.  Comstockj  8 
Wend.,  549).  He  may  take  exceptions  on  the  trial  and  have 
a  review  on  bill  of  exceptions  (2  H.  S.,  736,  sec.  21).  But 
no  such  right  is  secured  to  the  people ;  and  what  is  quite 
material  to  the  present  inquiry,  the  right  to  bring  a  writ 
of  error  is  given  to  the  accused,  while  it  is  evident  that 
the  provisions  does  not  extend  to  the  people  or  those  who 
carry  on  the  prosecution  (2  P.  S.,  737,  art.  1).  The  1^^ 
islature  has  not  only  omitted  to  confer  upon  any  public 
officer  the  power  to  bring  error  in  a  criminal  case,  but 
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the  omission  is  rendered  the  more  si^ificant  by  the  fact 
that  the  attorney  general  has  been  specially  anthorized  to 
bring  error  in  civil  cases  (2  R.  iSl,  592,  sec.  4).  In  addition 
to  this,  the  powers  and  duties  of  the  attorney  general  and 
district  attorneys  have  been  prescribed  by  the  legislature  (1 
B.  /SI,  179,  art.  6,  p.  883,  art  ?)«  and  had  it  been  intended 
that  they  should  bring  error  in  criminal  cases,  it  is  but  reason- 
able to  suppose  that  such  power  would  havQ  been  included 
among  those  which  have  been  conferred.  It  is  made  the  duty 
of  the  district  attorneys  to  attend  ceiiain  courts  of  original 
jurisdicti9n  in  criminal  cases,  and  conduct  all  prosecutions  for 
crimes  and  offenses  cognizable  in  such  courts  (1  R.  S.y  383, 
sec.  89);  but  they  are  not  required  to  do  anything  in  the 
courts  of  appellate  jurisdiction,  except  in  cases  where  the 
defendant  has  taken  a  bill  of  exceptions,  or  brought  a  writ  of 
error  (2  R.  /SI,  736,  sec.  27;  p.  741,  sec.  21).  And  finally 
district  atix>meys  in  this  state  do  not  hold  a  common  law 
office ;  and  they  have  no  powers  but  such  as  can  be  found 
written  in  the  statute  book.  I  think  it  quite  dear  that 
neither  they,  nor  any  other  public  officer  has  been  vested 
with  authority  to  bring  a  writ  of  error  in  a  criminal  case." 
To  avoid  the  effect  of  People  agt  Carnal  {suprd)y  chapter  82 
of  the  Laws  of  1852  was  enacted,  which  authorized  a  writ  of 
error  on  behalf  of  the  people  to  review  any  judgment  rendered 
in  favor  of  any  defendant,  except  that  of  an  acquittal  by  a 
jury.  But  this  law  was  held  not  to  apply  to  a  judgment 
rendered  prior  to  its  passage  {People  agt.  Carnal^  6  N.  Y.y 
463).  A  writ  of  error  would  not  lie  on  behalf  of  the  people 
at  common  law  (People  agt.  Borh^  78  N.  T.^  348).  Nor 
where  the  indictment  was  quashed  {People  agt.  Stone^  9 
WeThd.^  191).  And  no  writ  of  error  was  allowed  unless 
within  the  express  terms  of  the  act  of  1852,  thus :  1.  A  writ 
of  error  was  held  not  to  lie  to  review  a  judgment  on  some  of 
the  counts  in  an  indictment,  while  other  counts  are  undis- 
posed of  {People  agt.  Merrill^  14  N.  Z.,  74).  2.  Again,  a 
writ  of  error  was  held  not  to  lie  to  review  an  order  of  the 
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supreme  coart,  granting  a  new  trial  in  a  criminal  case  where 
there  had  been  a  conviction  and  ceiiiorariy  with  stay  of  judg- 
ment in  the  court  below  {People  agt.  Nesde^  19  N.  Zl,  583). 
(tf.)  Chapter  176  of  the  Laws  of  1879  and  chapter  538  of  the 
Laws  of  1880  further  extended  to  the  people  the  right  of 
review,  and  authorized  a  writ  of  error  to  review  a  decision  or 
order  quashing  an  indictment.  (/.)  The  decision  of  the 
highest  court  of  this  state,  above  quoted,  announce  the  rule 
on  behalf  of  the  people  in  a  criminal*  case,  but  subseqiient 
legislation  authorized  a  proceeding  by  a  writ  of  error  in 
certain  cases  to  review  decisions  favorable  to  the  prisoner. 
The  abolition  of  writs  of  error,  therefore,  would  take  away 
the  right  of  review  on  behalf  of  the  people,  and  the  people 
would  occupy  the  same  position  that  they  were  in  prior  to 
said  subsequent  legislation. 

IIL  The  appeal  taken  herein  is  to  be  governed  by  the  Code 
of  Criminal-  Procedui-e,  and  under  its  provisions  the  order 
entered  in*  tlie  oyer  and  terminer  is  not  one  from  which  an 
appeal  can  be  taken  ^to  this  court,  (a.)  Section  515  abolishes 
writs  of  error -and  c&Hiorari  as  they  theretofore  existed,  and 
provides  that  "  hereaftier  the  only  mode  of  reviewing  judg- 
ment or  o?*der-ih  ^a^rimtnal  action  is  by  appeal."  (J.)  Section 
518  contains  tHe  onl3l':authority  for  an  appeal  by  the  people  to 
the  supreme  courtv  in  these  words :  "  Sec.  518.  An  appeal  to 
the  supreme  coHrfemay  be  taken  by  the  people  in  the  following 
cases  and  no  otUsrt.  t.  Upon  a  judgment  for  the  defendant  on 
a  demurrer  to  thS»  indfctment.  2.  Upon  an  order  of  the  court 
arresting  the  judgment;  (c,)  This  appeal  is  neither  from  a 
judgment  sustaining  or  all6wing  a  dei^urrer,  nor  an  order  of 
the  court  arresting  the-  judgment.  The  Code  authorizes  a 
demurrer  for  certain  dtf eets  which  appear  upon  the  face  of  the 
indictment  (4^^.  323)..  There  was  no  demurrer  in  this  case. 
The  Code  further  provides  that  "  a  motion  in  arrest  of  judg- 
ment is  an  application  on  the  part  of  the  defendant  that  no 
judgment  be  rendered  on  a  plea  or  verdict  of  guilty,  or  on  a 
verdict  against  the  defendant  upon  the  plea  of  a  former  con- 
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viction  or  acquital "  {Sec.  467).  There  was  do  plea  of  guilty  in 
this  case.  There  was  no  trial,  and,  therefore,  a  verdict  of  guilty 
was  an  impossibility,  and  the  defendants  never  made  any 
claim  or  plea  of  autrefoia  acquit  or  autrefina  convict, 
(d.)  The  language  of  section  518  is  prohibitory.  It  expressly 
forbids  an  appeal  to  the  supreme  court  by  the  people,  except 
in  the  two  classes  of  cases  enumerated.  The  supreme  court 
is  given  no  jurisdiction,  and  is-  inhibited  by  the  words  "and 
no  other  "  from  exercising  any  in  a  case  like  the  present  one.  {e.) 
Sections  515  to  518  operate  to  repeal  chapter  176  of  the  Laws 
o:  1879  and  chapter  538  of  the  Laws  of  1880,  and  they  are  no 
longer  authority  for  an  appeal  from  an  order  quashing  an 
indictment.  (/.)  The  language  of  chief  justice  Johnson,  in 
People  agt.  NesUe  (19  N.  JT.,  584),  involving  the  construction 
of  the  act  of  1852  aforesaid  applies  to  this  case.  He  says :  "The 
case  is  plainly  not  provided  for  by  the  statute,  the  language  of 
which  is  clear  and  precise.  Technical  words  are  employed 
which  accurately  exclude  such  cases  as  the  present." 

IV.  The  jurisdiction  of  the  general  term  of  the  supreme 
court,  in  the  review  of  criminal  cases,  is  purely  statutory.  It 
possesses  no  right  or  power  of  supervision  or  control  over  the 
decisions  of  the  court  of  oyer  and  terminer  to  correct  alleged 
errors  committed  by  it,  except  so  far  as  the  statute  confers  the 
power  to  do  so.  If  any  power  exists  in  the  general  term  of 
the  supreme  court  to  supervise  the  proceedings  of  the  court  of ' 
oyer  and  terminer,  and  it  is  respectfully  submitted  there  is 
none,  the  district  attorney,  so  far  as  this  case  is  concerned,  has 
selected  his  remedy.  He  has  elected  to  attempt  a  review  by 
appeal,  and  he  must  therefore  stand  or  fall  by  the  Code  pro- 
visions regulating  appeals.  An  order  has  been  entered  in  the 
oyer  and  terminer,  a  court  separate  and  distinct  from  the 
supreme  court,  and  the  Code  has  made  no  provision  for 
reviewing  it  by  appeal. 

D.  Cody  Herricky  district  attorney,  for  people. 
Vol.  XLVI        48 
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BoABDMAN,  J. —  The  facts  aud  orders  in  tliis  case  are  the 
same  as  in  the  People  agt.  jFitzpatricky  decided  at  the  last 
September  general  term.  In  the  latter  case  we  considered 
the  merits  and  decided  that  the  order  setting  aside  and  dis- 
charging the  grand  jarj  as  to  that  defendant^  and  as  to  him 
quashing  the  indictment  fonnd,  was  erroneons,  snch  order  was 
therefore  rev^ersed. 

Upon  that  occasion  counsel  on  either  side  desired  the  court 
to  pass  upon  the  merits  and  no  question  was  raised  as  to  the 
validity  of  the  appeal  taken  by  tlie  people  from  such  order. 
That  question  was  not,  therefore^  passed  upon.  This  appeal 
by  the  people  arises  upon  the  same  state  of  facts,  but  the 
defendants  now  move  to  dismiss  it  upon  the  ground  that  tbe 
people  have  no  right  to  appeal  in  the  present  instance,  and 
hence  the  court  can  acquire  no  jurisdiction. 

Formerly  people  had  no  power  to  review  an  adverse  decision 
(People  agt.  Coming^  2  ^.  Zl,  9;  People  SLgt.  Camstocky  8 
Wend.,  599).  Afterwards,  in  1852  {chfip.  82  Zawa  of  1852), 
an  act  was  passed  giving  tlie  people  the  right  to  review  judg- 
ments in  favor  of  any  defendant,  except  in  case  of  acquittal 
by  a  jury. 

In  1879  and  1880,  such  right  of  review  was  further  extended 
in  favor  of  the  people.  But  a  writ  of  error  at  common 
law  would  not  lie  on  behalf  of  the  people  after  a  judgment  of 
acquittal  (People  agt.  Coming^  ut  supra;  People  agt  Borkj 
78  JV.  Y,y  346);  nor  from  an  order  quashing  an  indictment 
(People  agt.  /Sftww,  9  Wend.y  191). 

But  all  these  provisions  have  been  abolished  by  the  Code  of 
Criminal  Procedure  (eeo,  515),  and  now  the  only  mode  of 
reviewing  a  judgment  or  order  in  a  criminal  action  is  by  appeal. 
Ko  such  mode  of  review  ever  existed  before  and  so  we  mast 
look  to  the  Criminal  Code  for  all  authority  or  limitation  of 
authority.  Unless  the  Code  gives  to  the  people  this  right  of 
appeal  the  appeal  must  be  dismissed.  By  section  518  the 
people  may  appeal  to  the  supreme  court  in  two  cases :  First, 
from  a  judgment  for  defendant  on  demuiTcr  to  indictment ; 
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Becond,  from  an  order  arresting  jadgment ;  neither  of  which 
cover  the  present  case.  In  no  other  case  has  the  right  of  the 
people  to  appeal  to  the  supreme  court  been  given.  The 
district  attorney  concedes  that  the  right  is  not  given  bj  the 
Code  of  Criminal  Procedure.    The  concession  is  fatal. 

This  court  may  correct  errors  and  mistakes  only  when  they 
can  be  brought  before  us  pursuant  to  law.  The  court  below, 
through  ignorance  or  corruption,  may  rule  against  the  people 
on  questions  of  evidence,  throughout  a  trial  for  murder 
whereby  a  criminal  is  acquitted,  but  this  court  cannot  correct 
such  errors.  So,  too,  of  the  drawing  of  a  panel  of  jurors  in  a 
criminal  case,  however  gross  the  error  and  however  fatal  to 
justice  the  consequences  may  be,  the  action  cannot  be  reviewed 
on  behalf  of  the  people.  .  There  is  no  precedent  for  an  allow- 
ance of  an  appeal  in  criminal  cases  outside  and  independent 
of  the  statute.    We  are  not  prepared  to  make  one  in  this  case. 

Happily  we  cannot  believe  any  danger  can  arise  from  a 
willful  disregard  of  the  criminal  laws  or  a  corrupt  purpose  to 
thwart  their  due  execution  by  judicial  officers.  The  order  in 
the  case  under  consideration  was  made  at  the  same  time  with 
the  one  in  FitzpcUricVs  case.  Hence  our  decision  in  that  case 
could  not  have  been  known  to  the  learned  judge,  or  aided  in 
modifying  his  action  in  the  present  instance. 

Nor  can  we  believe  that  any  judge,  after  the  decision  of  the 
Fitzpatrick  casej  would,  on  the  same  facts,  disregard  that  deci- 
sion, even  though  that  appeal  was  unauthorized  by  law.  The 
question  may  be  very  easily  determined  by  the  court  of  last 
resort,  as  in  the  Petrea  case  (92  N.  Z.,  128),  by  deciding  such 
motions  in  accordance  with  our  former  opinion  and  leaving 
the  defendant  to  test  the  correctness  of  the  same. 

For  the  reason  stated,  we  think  this  appeal  must  be 
dismissed. 

Leabned,  p.  J.,  and  Potter,  J.,  concur. 

Note. —  PeopU  agt.  FUwpatriek,  refered  to  in  the  opinion  of  judge 
BoARDHAN,  is  reported  ante  14.  In  that  case  counsel  for  the  defendant 
waived  the  Jurisdictional  question  and  argued  the  case  upon  the  merits. 
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The  court  assumed  jurisdiction  and  reversed  the  order  appealed  from,  but 
in  People  agt.  Demjmy,  above  reported,  the  same  general  term  held  that 
in  a  case  like  Fitzpatrick's  they  have  no  power  to  review. 

Consent  may  give  a  court  jurisdiction  of  parties  to  an  action,  but  not 
of  the  subject  matter  {Ikudy  &gt,  Bichardnon,  18  Itid.^  1;  Oterstreet  agt 
JBrown,  4  MeCord  [8.  C],  79;  CampbeU  agt.  Ctnodm,  Wright  [07uo\,  484; 
Clecdand  agt  WeUJi,  4  Mom.,  598;  ffarri«m  agt  Bnean,  Flet,  C.  Gt.,  489; 
WaUeer  agt.  Bogan,  1  Wii.,  597;  HiOi  agt.  MOes,  18  WU,  625;  Clyde  agt 
Parker,  22  Barb.,  828). 

Consent  of  parties  cannot  confer  jurisdiction  in  a  matter  which  is 
excluded  by  law.  (BenU  agt.  Orates,  8  McCord  \B,  C],  280;  Foley  agt^ 
The  People,  1  72Z.  [Breese],  82;  McHenry  agt.  Fafi^n,  2  r«r^.  [Twiik],  441; 
Simpson  agt  MeMMon,  1  JVot^  <l&  Jf.  [iS.  C],  192;  Tfe2Z9  agt  BeynMM,  1 
2>wid  [/S.  a],  Con*/.,  478;  i?anA«  agt.  Fowler,  8  Zitt.  [-Ky.].  882;  McCaU 
agt  Peachy,  1  Cali.  [Fa.],  55;  Brown  agt  McKee,  1  /.  /.  Marsh,  [Ky.\  476; 
Ohtm^  agt  Zyn<;/i,  6  XtM.  [jKy.],  808;  Lindeey  agt.  MeCleland,  1  Bi2i6. 
[jEy.],  268;  Zt^  agt  .FV^,  88  ^to.,  848;  Andrews  agt  WJieaUm,  28  G9m»., 
112;  Bandolph  Co.  agt.  i2a/2«,  18  7«.,  29). 

The  proceedings  of  any  tribunal,  not  having  jurisdiction  of  the  subject 
matter  which  it  professes  to  decide  are  void.  ( Wicks  agt.  Catdd,  6  Har. 
d  J.  [Md.],  42;  Qrifflth  agt.  Franer,  8  Cranch,  9;  Iknn  agt  Edmden,  1 
i^t'n^,  55;  CoUamer  agt  Pfl^tf,  85  F^,  887;  Qormley  agt  Mcintosh,  22 
Barft.,  271;  -BKk?<  agt  i%r«?B,  1  Pist.,  840;  1  BwA.  Cnm.  Pro.,  see.  980. 

Wells,  on  jurisdiction  of  courts,  lays  down  this  rule:  "Where  there 
is  no  jurisdiction  it  does  not  belong  to  the  proper  functions  of  a  court  to 
give  an  opinion  upon  a  matter  submitted  to  them  for  the  guidance  of 
parties  or  inferior  tribunals,  even  where  the  parties  consent  to  it  The 
whole  business  of  a  court  is  confined  to  giving  decisions  in  cases  properly 
before  it "  (P.  10,  sec.  18).— [Ed. 
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SUPREME  (JOUET. 

Charles  A.  Maot,  Jb.,  executor,  &c.,  agt.  Mabgaset 

Sawyjsb  and  others. 

WiU —  Construetion  of —  Life  estate  by  impUcaium'— Power  of  eale  —  When 

inoperative. 

To  devise  an  estate  by  implication  tbere  must  be  such  a  strong  probability 
of  an  intention  to  give  on^  that  the  contrary  cannot  be  supposed. 

The  gift  by  a  testator  to  his  widow  of  all  the  rents  and  income  of  his  real 
estate  during  her  life  creates  in  her  an  estate  in  the  realty  itself.  And 
where  there  are  no  duties  charged  upon  the  executors  with  respect  to 
the  collection  of  the  rents  or  income  of  Ihe  real  estate  or  its  application, 
no  estate  or  trust  is  created  in  them  in  respect  thereto. 

A  power  'given  to  the  executors  to  sell  the  real  estate  of  the  testator  may 
be  so  hampered  with  restrictions  as  to  be  wholly  inoperative  and  may  be 
disregarded. 

The  gift  of  the  rest  and  residue  of  the  testator's  estate  to  hie  children,  after 
the  death  of  Me  totfe,  raises  a  life  estate  therein  by  implication  in  the 
testator's  wife. 

Social  Term,  Marchy  1883.  ^ 

This  is  an  action  for  tlie  construction  of  the  last  will  and 
testament  of  John  Lawyer,  deceased.  The  testator  died  seized 
and  possessed  of  property  real  and  personal. 

By  the  third  clause  of  his  will,  the  testator  gave  to  his  wife 
"  during  her  natural  life  only,  all  the  rent  and  interest  accruing 
from  the  real  estate  "  of  which  he  died  seized.  The  testator 
gave,  after  the  death  of  his  wife,  portions  of  his  real  estate  to 
his  two  sons,  and  to  his  daughter  other  portions  thereof ;  he 
also  gave  to  her  $1,000  in  cash  after  the  death  of  his  wife. 
To  the  executors  of  his  will  was  given  a  power  to  sell  and 
convey  his  real  estate,  under  certain  restrictions,  which  were 
afterwards  in  the  will  declared  as  follows :  "  It  is  my  desire  that 
none  of  my  real  said  estate  be  sold  except  in  case  of  absolute 
necessity  and  for  the  benefit  of  my  said  estate ;  and  it  is  my 
will  that  it  shall  not  be  sold  but  with  the  written  consent  of 
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8ach  of  mj  heirs  hereinbefore  mentioned  as  may  then  be 
livings  and  that  the  amount  realized  upon  such  sale  or  sales 
shall  be  deposited  in  some  safe  savings  bank  or  banks  in  tmst 
of  and  for  the  benefit  of  the  legatees,  to  whom  the  property 
so  sold  would  have  gone  under  the  provisions  of  this  will,  and 
made  payable  to  such  parties  after  the  death  of  my  said  wife, 
to  whom  the  interest  of  such  deposit  shall  go  as  long  as  she 
may  live." 

In  the  ninth  clause  of  his  will  the  testator  declared  as  fol- 
lows :  '^  I  give,  devise  and  bequeath  the  rest  and  residue  of 
my  estate  not  hereinbefore  mentioned,  real  as  well  as  personal, 
after  my  said  wife's  death,  to  my  said  three  children,  share 
and  share  alike." 

The  questions  which  arose  under  the  will,  which  were  sub- 
mitted for  decision,  were  in  substance,  whether  the  will 
created  a  valid  express  trust  as  to  all  or  any  part  of  the  real 
estate,  and  as  to  the  duties  and  powers  of  the  executors  as  to 
the  real  estate.  Whether  the  widow  of  the  testator  was 
entitled  to  the  gross  rents  or  only  the  net  rents,  after  paying 
taxes,  repairs,  &c.  Whether  the  will  created  an  implied  dis- 
cretion and  trust  in  the  executors  to  take  charge  of  and  hold 
all  of  the  personal  property,  except  what  is  specifically 
bequeathed,  and  to  keep  the  same  invested,  and  accumulate  the 
interest  and  income  thereof  until  the  death  of  the  widow. 

WUsan  M.  Powell^  for  phdntiflE. 

Charles  H.  Ohver^  for  defendants  Sawyer  and  Clapp. 

Washvngton  Sacikrrumj  for  defendant  Temler. 

Van  Vobst,  «/.  —  There  is  no  gift  to  the  executors,  in 
terms,  of  any  estate  in  the  realty.  Kor  is  there  any  duty  or 
trust  imposed  upon  them  with  regard  to  its  management 
The  gift  is  directly  to  the  testatoi^s  wife  of  the  rents  and 
profits.  Had  the  executor  been  invested  with  the  duty  of  col- 
lecting and  applying  the  rents  and  profits  an  estate  therein, 
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by  implication,  might  be  f  onnd  to  exist  in  them  commensurate 
with  the  duration  of  the  duty  or  trust  imposed  by  tlie  testator. 
But  there  is  nothing  in  the  will  which  indicates  an  intention 
on  the  part  of  the  testator  to  create  a  trust  in  the  executors, 
in  the  real  estate  or  its  rents  and  profits.  They  are  not  directed 
to  collect  or  pay  over  the  rents  to  the  widow.  \To  devise  an 
estate  by  implication  there  must  be  such  a  strong  probability 
of  an  intention  to  give  one  that  the  contrary  cannot  be 
supposed  {Post  agt.  S(n>erj  88  JfT.  T.,  693,  599).  But  the  gift 
to  the  testator's  widow,  of  all  the  rents  and  profits,  creates  in 
her  an  estate  for  life.  For  a  devise  of  the  income,  rents  and 
profits  of  land,  when  there  is  nothing  to  qualify  the  gift,  will 
convey  the  property  itself  to  the  deviseeQ 

The  executors,  however,  have  a  qualified  power  of  sale,  but 
the  power  is  so  limited  by  restrictions  that  it  is  practically 
inoperative,  and  as  it  can  prove  no  convenience  to  the  devisees 
or  the  estate  it  may  be  wholly  disregarded,  for  the  testator 
declares  that  none  of  the  real  estate  shall  be  sold,  except  in 
case  of  absolute  necessity  and  for  the  benefit  of  the  estate,  and 
then  only  upon  the  consent  of  his  hdirs,  by  whom  he  means 
the  devisees  thereof.  This  limitation  refers  exclusively  to  the 
exercise  of  the  power  intended  to  be  given.  As  it  appears 
that  the  testator  owes  no  debts,  or  only  to  a  trifiing  amount, 
and  that  there  is  an  abundance  of  personalty  to  answer  all 
testamentary  charges,  there  would  seem  to  be  no  occasion  for 
the  exercise  of  the  power  of  sale,  which  could  in  no  event  be 
executed,  the  devisees  not  consenting. 

The  conclusion  reached  is,  therefore,  that  the  devisees  take 
the  real  estate  absolutely,  subject  only  to  the  life  estate  in  the 
widow,  and  that  the  life  estate  in  their  mother  is  the  only 
restraint  upon  their  absolute  power  of  disposition  of  the  realty. 
The  ordinary  annual  taxes  of  all  kind,  and  such  repairs  as 
prudence  requires  by  way  of  keeping  the  buildings  in  good 
tenantable  condition,  is  a  charge  upon  the  income  and  must 
thus  be  borne  by  the  tenant  for  life. 

I  discover  nothing  in  the  seventh  clause  of  the  will  creating 
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a  trust  in  the  executors  with  regard  to  the  proceeds  of  real 
estate,  if  any  should  under  the  restrictions  suggested,  be  sold. 
Upon  such  contingency  the  proceeds  are  to  be  deposited  in  a 
savings  bank,  in  trust  for  the  benefit  of  the  person  to  whom 
the  same  is  devised,  and  the  deposit  should  be  made  payable 
to  such  person,  after  the  death  of  the  widow,  to  whom  tlie 
interest  should  meanwhile  be  paid. 

All  there  is  of  this  is,  that  in  such  event  the  savings  bank 
would  become  the  trustee  and  guardian  of  the  fund,  during  the 
widows  life,  and  that  the  remaindermen  would  be  entitled 
to  receive  it  from  the  bank  upon  her  death.  But  such  change 
of  the  reality  into  personality,  when  the  low  rate  of  interest 
paid  by  savings  bank  is  considered,  is  highly  improbable  under 
any  circumstances.  But  it  is  useless  to  speak  farther  of  a 
power  which  is  nominal  only.  All  the  testator's  personal 
property,  consisting  of  chattels  and  movables,  with  the  excep- 
tion of  what  is  given  to  his  sons  by  the  fourth  paragraph  of 
the  will,  is  given  directly  to  his  wife.  But  it  appears  that  the 
testator  owned  other  personal  property  not  included  under 
the  above  description,  which  is  disposed  of  by  the  ninth  clause 
of  the  will,  in  these  words^:  "  I  give,  devise  and  bequeath  the 
rest  and  residue  of  my  estate  not  hereinbefore  mentioned, 
real  as  well  as  personal,  after  my  said  wife's  death,  to  my 
said  three  children,  share  and  share  alike."  With  regard  to 
the  personal  property  disposed  of  by  this  gift,  it  appears  to 
me  clearly  that  the  widow  is  entitled  to  the  income  thereof 
for  life.  That  is  implied  by  the  gift  to  the  children,  of  the 
principal,  after  her  death.  The  fact  that  the  children  arc 
excluded  from  the  possession  during  their  mothers  life,  is  aa 
indication  that  the  testator  designed  the  income  for  her,  so 
long  as  she  should  live. 

This  subject  is  carefully  considered  by  surrogate  Bradford 
in  Doughty  agt  StiUweU  (1  Brad.y  300,  310),  as  also  in 
Dale  agt  Dale  (13  Penn.  St.  H.,  4A6). 

The  rule  seems  to  be,  that  a  gift  to  the  testator's  heir,  after 
the  death  of  A.  confers  on  A.  an  estate  for  life  by  implication ; 
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but  a  gift  to  B.,  a  stranger^  after  the  death  of  A.,  does  no  con- 
fer an  estate  on  A.  by  implication  (1  Jar,  on  Wills  [5th  ed.y 
hy  Biglow\  533).  Unless  the  income  gave  to  the  widow, 
through  such  implied  bequest  thereof,  it  would  be  undisposed 
of.    There  is  no  residuary  clause  into  which  it  would  drop. 

It  is  clear  that  the  testator  did  not  mean  to  leave  any  part 
of  his  estate  outside  the  operation  of  his  will.  The  gift  of 
$1,000  to  the  daughter  of  the  testator  is  not  payable  until 
after  the  death  of  the  testator's  wife.  But  doubtless  with  the 
consent  of  the  tenant  for  life  and  others  in  interest  it  could 
be  paid  earlier.  The  above  conclusions  disposed  of  all  the 
questions  raised  by  counsel,  and  in  accord  therewith  judgment 
must  be  entered  for  the  construction  of  the  will. 


CITY  COUKT  OF  NEW  YORK. 
Mart  A.  Bbll  agt.  Charles  Lesbini. 

Code  of  C^oH  Procedure,  section  501  -^  Practice  —  Oounter-daim,  tohen  not 

aUotoable, 

A  claim  for  the  wrongful  conversion  of  a  chattel,  which  is  a  cause  of 
action  arising  out  of  a  tort,  cannot  be  set  up  by  way  of  a  counter-claim 
in  an  action  arising  upon  contract. 

Demurrer  to  counter-claim. 
Oeorge  L,  Sterling^  for  demurrer. 
Sidney  H.  Stuart^  opposed. 

Brown,  e/. —  Section  601  allows  a  counter-claim  arising  out 
of  the  contract  or  transaction  set  forth  in  the  complaint  as  the 
foundation  of  the  plaintiff's  claim  or  connected  with  the  sub- 
ject of  the  action.  The  contract  set  forth  in  the  complaint  is 
alleged  to  have  been  made  between  plaintiff  and  defendant, 
whereby  plaintiff  agreed  to  furnish  defendant  with  board  and 
Vol.  LXVI        49 
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lodging  at  lier  house  at  the  rate  of  thirty  dollars  per  week ; 
that  he  agi*eed  to  pay  that  sum  therefor.     That  she  furnished 
said  board  and  lodging  to  defendant  from  June  23,  1883,  to 
October  23,  1883.     That  under   the  agreement  in  question 
there  became  due  to  her  $525.75.     That  the  defendant  paid 
on  account  thereof  $262,  leaving  a  balance  due  of  $263.75,  to 
recover  which  the  action  io  brought.     The  allegation  of  the 
answer  demurred  to,  and  which  is  set  up  as  a  separate  defense 
and  as  a  counter-claim  to  the  cause  of  action,  is  that  on  the 
23d  day  of  October,  1883,  the  defendant  was  the  owner  and 
possessed  of  certain  personal  property  of  the  value  of  $1,000. 
That  on  said  day  plaintiff  forcibly  ejected  defendant  from  the 
room  mentioned  in  the  complaint;   took  possession  of  said 
personal  property  and  converted  the  same  to  her  own  use ; 
and  that  by  reason  of  said  acts  he  has  been  damaged  in  the 
said  sum  of  $1,000.     Thus  the  action  is  founded  ex  conti^actUj 
wliile  the  counter-claim  is  founded  ex  delicto.    The  demurrer 
is  taken  under  the  fourth  subdivison  of  section  495  of  the  Code 
of  Civil  Procedure,  on  the  ground  that  the  counter-claim  is  not 
of  the  character  specified  in  section  501  of  the  Code.  I  think  the 
demurrer  is  well  taken.     Tlie  subject  matter  of  the  counter- 
claim is  the  tortious  act  of  the  plaintiflE  in  wrongfully  taking 
and  converting  to  her  own  use  the  property  of  the  defendant, 
of  fhe  Talue  of  $1,000.     While  the  plaintiflF,  on   the  other 
hand,  sets  forth  an  express  contract,  upon  which  a  fixed  and 
certain  sum  was  due  to  her,  and  which  she  was  entitled  to 
receive  on  the  23d  day  of  October,  1883,  the  pleadings  do  not 
suggest  anything  connected  with  that  particular  transaction 
which  was  open,  undetermined  or  to  be  done  before  the  plain- 
tiff was  entitled  to  receive  the  money  claimed  to  be  due  from 
the  defendant.    There  is  no  claim  or  suggestion  anywhere 
that  defendant  was  entitled  to  remain  longer  in  the  premises, 
nor  that  plaintiff  had  not  the  right  to  the  possession  of  her 
rooms  upon  that  day,  nor  the  right  to  refuse  to  continue  fur- 
nishing defendant  with  board  and  lodging.    I  liave  been 
unable  to  find  d  single  case  iu  which  a  clear  case  of  tort,  not 
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arising  oat  of  the  transaction  mentioned  in  the  complaint,  has 
been  allowed  to  stand  in  opposition  to  a  recovery  upon  a  con- 
tract. That  it  cannot  be  eot  up  Iiaa  been  decided  in  gercral 
cases  [See  Piser  agt.  Stearna,  1  EiU.,  86 ;  Chambers  agt, 
Le^nia,  11  Ahh.,  210).  There  are  some  cases  in  which  the 
doctrine  might  he  said  to  be  allowed  to  prevail  to  the  extent 
of  permitting  a  partj  to  waive  the  tort  and  recover  as  upon 
an  implied  contract.  An  examination  of  those  cases  will  dis- 
close the  fact  that  there  existed  a  conventional  relation  ])etween 
the  parties,  i.  e.,  as  an  agent  who  collects  money  for  his  prin- 
cipal and  refuses  to  pay  over  {Oolt  agt.  Slewart,  12  Ahb.  [JV. 
lb'.],  216).  Tliat  the  counter-claim  is  purely  to  recover  for  the 
value  of  the  property  converted  is  not  o]>en  to  dispute.  It 
cannot  have  relation  to  the  contract  for  the  rooms  and  board, 
and  no  part  of  the  sum  is  claimed  to  l>e  for  damages  for  the 
ejectment  from  the  rooms.  As  before  stated,  he  does  not 
claim  he  had  a  right  to  the  possession  thereof  upon  or  beyond 
the  day  mentioned.  The  sum  claimed  being  simply  for  the 
value  of  the  property  converted,  the  demurrer  is  sustained. 


SUPREME  COURT. 
Matthew  Hale  and  Alphkcs   T.  Bulklet  agt.  John 

SWIKBCKNE. 


Complaint  —  AntJeer  —  When  aiweer  frivoloui  —  Whea  motion  for  jadgment 
on  Oie  ground  of  tut  frivohuioe**  cf  the  amaer  wiK  be  granted  —  Stay  of 
proeeedins»  —  WIientho)Ud  not  be  granted  pending  an  appeal  from  an  order 
of  the  epeeiaj  term  a^tidging  an  antaer  fria^ui,  butaUoieing  Uie  termee  of 
an  amended  anmeer. 

The  octlon  WM  brought  to  recover  for  professional  services  rendered  by 
tbe  plaitiliffs,  as  sttorneys  anil  counsel,  in  conducting  certain  actions 
And  proceedings  instituted  by  llie  defendant  to  obtain  tlie  fi 
the  offlce  of  in.iyor  of  the  city  of  Albany,  and  which  s 
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charged  in  the  complaint  to  have  been  rendered  upon  the  retainer  and 
request  of  the  defendant.  The  answer  failed  to  take  issue  squ&rely 
upon  this  allegation,  but  sought  to  evade  it  by  alleging  that  the  senlce 
was  not  performed  for  the  defendant  any  more  than  for  any  other 
citizen  of  Albany: 

Held,  that  the  answer  might  be  literally  true,  and  yet  there  is  no  defense 
stated  because  the  retainer  and  employment  by  the  defendant  to  per- 
form the  services  is  undenied,  and  for  this  reason  the  answer  is  frivolous 
and  the  plaintijBf  ig  entitled  to  judgment  on  account  of  the  frivolousness 
of  the  answer,  ud])bs&  the  defendant  serves  an  amended  answer  within 
ten  days  and  pays  tea  dollars  costs  of  motion. 

On  a  motion  by  defendjant  for  a  stay  of  proceedings  pending  an  appeal  to 
the  general  term  from  this  order: 

Held,  that  the  motion  shoulid  be  denied  unless  the  defendant  gives  security 
for  the  payment  of  the  recovery  in  the  action,  if  he  fails  upon  his  appeal 
from  the  order. 

Motion  for  judgment  against  the  defendant  on  the  gronnd 
of  the  frivolousness  of  the  answer. 

Eixle  <6  Bulklej/y  in  person,  for  motion. 
Smithy  Moak  d&  Bv^hana/Hy  opposed. 

Westbbook,  e/. — The  answer  of  the  defendant  is  bad: 
First.  The  complaint  avers  that  "the  defendant  retained 
the  *  *  *  plaintiflFs  as  his  attorneys  and  counsel,  and 
requested  the  plaintiff  Matthew  Hale  to  take  charge  of  vari- 
ous civil  and  criminal  proceedings,.  »  »  «  3^^^  jjjjr^i  the 
plaintiffs,  on  the  retainer  and  request  of  the  defendant, 
rendered  and  performed  professional  services  as  counsel  for 
defendant."  It  will  be  observed  that  the  grq,und  of  liability 
stated  is  the  retainer  and  request  by  the  defendant  to  perfonn 
the  service, .and  because  of  such  retainer  and  request  the 
services  are  charged  to  have  been  ^  for  the  defendant,*'  t.  «., 
at  his  request.  The  denial  in  th& answer  is  not  of  the  retainer 
and  request  to  perfoi^m  theserviccj  but  of  a  retainer  and 
request  to  do  it  "  for  him,''  i.  e.  (as  the  answer  is  careful  to 
explain),  for  his  benefit,  because  such  service  "  was  performed 
*    *    *    as  much  for  the  benefit  of  the  public  as  for  the 
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defendant."  The  denial  and  averment  of  the  answer  may  be 
trne,  and  yet  the  defendant  be  liable,  because  he  retained  and 
employed  the  plaintiflEs  to  do  the  service.  Second.  It  is 
probably  true,  as  tlie  answer  avers,  that  the  defendant  is  igno- 
rant of  "how  much  time"  the  plaintiffs  devoted  to  the 
services  averred  in  the  complaint,  and  of  "how  much  they 
may  have  expended,"  but  this  is  not  a  denial  of  the  allega- 
tions of  the  complaint  that  "  between  the  12th  day  of  April, 
1882,  and  the  1st  day  of  July,  1883,"  the  plaintiff  Mathew 
Hale  *  *  *  devoted  a  large  portion  of  his  time  "  to  the 
service  charged  in  the  complaint,  and  that  in  performing  such 
service  he  expended  divers  sums,  amounting  in  the  aggregate 
to  the  amount  ol"  eighty-nine  dollars  and  seventy-three  cents 
and  upwards."  Third.  The  complaint,  after  averring  that  the 
services  rendered  were  of  the  value  of  $4,000,  alleges  "  that 
the  sum  of  $3,825.23  is  now  justly  due  and  payable  from  the 
defendant  to  the  plaintiffs  by  reason  of  the  premises."  These 
allegations  are  not  put  in  issue  for  the  defendant  is  careful  to 
maintain  his  evasion  of  a  denial  of  his  personal  liability  grow- 
ing out  of  his  retainer  and  employment  by  the  statement, 
again  repeated,  that  the  services  were  not  "  for  him  more  than 
any  others  of  the  public,"  and  that  consequently  they  were 
not  "  to  him  of  the  value  of  $4,000,  or  any  other  sum  what- 
ever." The  distinct  allegation  of  the  complaint  "  that  the  sum 
of  $3,825.23  is  now  justly  due  and  payable  from  the  defend- 
ant to  the  plaintiff"  for  services  rendered  upon  his  retainer 
and  request  is  entirely  undenied,  and  because  undenied  is  not 
put  in  issue  by  an  allegation  that  others  were  interested  in  the 
service  as  well  as  the  defendant,  and  that  consequently  such 
services  were  of  no  pecuniary  value  to  him.  Admitting,  for 
the  sake  of  argument  (though  the  admission  is  violent),  that 
the  defendant  had  no  more  pereonal  interest  in  litigations, 
which  had  for  their  object  the  placing  of  the  defendant  in  the 
possession  of  the  office  of  mayor  of  the  city  of  Albany,  than 
"one  of  the  public,"  yet  it  is  true  that  an  individual  who 
employs  another  to  perform  labor  is   personally  liable  for 
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the  value  thereof,  even  though  the  person  contracting  for  the 
labor  was  not  to  be  benefited  thereby. 

For  these  reasons  the  motion  for  judgment  on  account  of 
the  frivobusness  of  the  answer  must  be  granted,  with  ten  dol- 
lars costs  of  motion,  unless  the  defendant  serves  an  amended 
answer  in  ten  days  and  pays  ten  dollare  costs  of  motion. 

Ko.  2. 

A  MOTION  was  made  by  defendant  for  a  stay  of  proceedings 
pending  an  appeal  from  the  order  of  the  special  term  to  the 
general  term  by  the  defendant,  which  adjudged  the  answer 
frivolous,  but  allowed  the  service  of  an  amended  answer. 

C.  J,  Buchanan^  for  motion. 

Matthew  Hale^  opposed. 

Westbuook,  J,  —  The  order  appealed  from  deprived  the 
defendant  of  no  substantial  right.  The  action  was  brought 
to  recover  for  professional  services  rendered  by  the  plaintitts 
as  attorneys  and  counsel  in  conducting  the  actions  and  pro- 
ceedings instituted  by  the  defendant  to  obtain  the  possession 
of  the  office  of  mayor  of  the  city  of  Albany,  and  which 
services  were  charged  in  the  complaint  to  have  been  rendered 
upon  the  retainer  and  request  of  the  defendant. 

The  answer  failed  to  take  issue  squarely  upon  this  allega- 
tion, but  sought  to  evade  it  by  alleging  that  the  service  was 
not  performed  for  the  defendant,  any  more  than  for  any  other 
citizen  of  Albany.  The  answer  might  be  literally  true,  and 
yet  there  was  no  defense  stated,  because  the  retainer  and 
employment  by  the  defendant  to  perform  the  services  was 
undenied.  For  this  reason  the  answer  was  held  frivolous, 
but  the  defendant  was  allowed  to  serve  a  new  answer  on  the 
payment  of  ten  dollars  costs. 

It  is  impossible  to  read  the  pleadings,  and  the  affidavits 
presented  by  the  plaintiffs  in  opposition  to  this  motion,  which 
show  clearly  by  the  testimony  of  disinterested  persons  the 
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retainer  of  the  plaintiffs  by  the  defendant,  and  the  precarions 
character,  to  say  the  least,  of  the  defendant's  financial  Btand- 
inff,  withont  reaching  the  conclusiun  that  the  stay,  which 
■ffonld  delay  the  collection  of  an  alleged  debt  for  Beveral 
montlia,  onght  not  to  be  granted,  except  upon  terms.  By 
paying  the  ten  dollars,  and  serving  an  amended  answer,  the 
defendant  will  be  protected  from  a  judgment  pending  hia 
appeal  in  which,  if  he  sncceeda,  full  restoration  can  be  made 
to  liim.  If,  on  the  other  hand,  the  stay  is  granted,  the 
plaintiffs  are  delayed  for  several  months,  and  their  claim 
jeopardized. 

The  stay  asked  for  is  therefore  denied,  unless  the  defendant 
gives  security  for  the  payment  of  the  recovery  in  the  action, 
if  he  fails  upon  his  appeal  from  the  order  adjudging  the 
aiis^ver  frivolous, 


SUPREME  COURT. 

David  A.  Thompson,  receiver,  &c.,  of  Samuel  L.  Eisser,  agt. 
Samdel  B.  IIiUDENRicn,  Samcbl  L.  Eisxeh,  individually 
and  as  executors  under  tlie  will  of  IIenuy  Eisner,  deceased, 
and  others. 

Place  of  trial  ef  an  action  eiiahlialiing  an  intertet  in  fval  propeiiy —  Code  of 
Cixd  Procedure.  »««oti  083  — Wftaf  acliomareicUhin  it  — Code  of  Ciu'l 
Proct(iure,teeiufn>{ISS,18S —  Pouxrof  the  court  vnder  teclionl8S  to  relieve 
from  non-complianee  uilh  leclian  086. 

The  plnintifl  in  bis  character  aa  receiver  not  only  seeks  to  recover  tbe 
interest  of  8.  B.  in  tJie  eslito  of  liia  fatlier.  which  consists  of  both  reiil 
and  personal  property  situate  in  the  city  of  New  York,  but  also  that  a 
certain  assignment  executed  by  S.  E.  to  U.,  which  released  on  interest 
in  such  estate  of  said  H.  E. ,  deceased,  comprising  real  as  well  as  per- 
sonal property  derived  by  S.  E.  under  and  by  virtue  of  the  will  of  his 
father.     On  motion  lo  change  place  of  trial; 

Iletft.  that  tbe  action  Is  within  tbikt  portion  of  section  OSi  of  tbe  Code  of 
Civil  Procedure,  which  is  as  follows:  "And  every  other  action  lo 
recover  or  procure  a  Judgment  establishing,  detcnnining,  defining,  for- 
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feiting,  annulling  or  otherwise  affecting  an  estate,  right,  title.  Hen  or  other 

interest  in  real  property  or  a  chattel  real" 
Where  the  defendants  made  a  proper  demand  that  the  place  of  trial  be 

changed  to  the  city  and  county  of  New  York,  pursuant  to  section  983 

of  the  Code  of  Civil  Procedure,  but  omitted  to  serve  a  notice  of  motion 

upon  the  plaintiff's  attorney  within  the  ten  days  prescribed  by  suck 

section : 
Heldy  that  under  section  783  the  court  has  power  and  will,  in  a  proper 

case,  relieve  the  defendant  from  the  charge  of  laches  in  not  serving 

notice  of  motion  as  required  by  section  986. 

Albany  Special  Term^  Naoenibery  1883. 

This  is  a  motion  by  the  defendant  Heidenrich  to  change 
the  place  of  trial  in  the  above  action  from  the  county  of 
Albany  to  the  city  and  connty  of  New  York,  npon  the 
ground  that  said  action  affects  real  estate  situate  in  the  citj 
of  New  York,  and  is  therefore  local. 

S.  IF.  Moaendale^  for  the  motion. 

Z.  G.  Hurty  opposed. 

Ingalls,  J, —  This  action  is  instituted  by  the  plaintiflF,  as 
receiver,  to  reach  the  property  of  the  defendant  Samuel  L; 
Eisner,  and  to  cause  the  same  to  be  applied  in  satisfaction  of 
the  judgments  mentioned  in  the  complaint. 

The  plaintiff  alleges,  among  other  things,  in  his  complaint, 
in  substance,  that  the  said  Samuel  L.  Eisner  had  acquired 
an  interest  in  the  estate  of  his  father  Henry  Eisner,  deceased, 
consisting  of  real  and  personal  estate  situated  in  the  city  of 
New  York,  under  the  provisions  of  the  will  of  his  said  father ; 
that  Samuel  L.  Eisner,  by  an  instrument  in  writing,  trans- 
ferred to  the  defendant  Samuel  B.  Heidenrich  all  of  the 
interest  of  the  former  in  and  to  the  estate  of  his  father,  and 
that  such  transfer  was  made  in  fraud  of  the  rights  of  the 
creditors  of  said  Samuel  L.  Eisner. 

The  plaintiff,  in  his  complaint,  demands  that  the  assign- 
ment executed  by  the  said  Eisner  and  the  said  Heidenrich  be 
set  aside  and  vacated  and  declared  to  be  null  and  void ;  and 
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that  the  plaintiflf,  as  such  receiver,  be  adjudged  and  declai 
to  he  the  owner  of  and  entitled  to  receive  and  hold  so  mi 
of  the  righl,  title  and  interest  acquired  by.  the  said  Samuel 
Eisner  under  and  by  virtue  of  the  will  of  his  deceased  fatl 
Henry  Eisner,  as  shall  be  sufficient  to  satisfy  and  dischai 
the  claims  of  the  creditors  represented  by  him,  together  w; 
interest  and  all  necessary  and  proper  costs  and  disbursemen 
and  that  the  executora  of  the  said  Henry  Eisner  be  order 
and  directed  to  recognize  and  acknowledge  hie  title  then 
and  his  right  to  receive  and  hold  the  same^  and  to   p 
and  transfer  the  same,  or  such  portions  thereof  as  are  nc 
due  and  arising,  to  him  forthwith,  and  in  case  it  shall  " 
determined  that  the  said  Heidenrich  purchased  the  aforesa 
interest  in   good  faith,  and   without  notice  of  the  lattei 
fraudnlent  intention,  for  a  valuable  consideration,  that  the 
the  said  transfer  and  assignment  shall  be  held  to  be  valid  ar 
effectual  only  to  the  extent  of  the  consideration  so  actual] 
advanced  and  furnished  by  the  said  Heidenrich ;  and  aU  tl 
resty  residue  and  remainder  of  the  interest  of  the  said  Eisne 
in  the  estate  of  his  deceased  father  shall  he  adjudged  i 
helong  to  the  plaintiff^^^  die.     Thus  we  perceive  that  th 
plaintiff,  in  his  character  as  receiver,  not  only  seeks  to  recove 
the  interest  of  Samuel  L.  Eisner  in  the  estate  of  his  fathei 
which  consists  of  both  real  and  pereonal  property,  but  als" 
that  the  assignment  executed  by  Samuel  L.  Eisner  to  Heiden 
rich,  which  released  an  interest  in  such  estate  of  said  Henri 
Eisner,  deceased,  comprising  real  as  well  as  personal  property 
derived  by  said  Samuel  L.  Eisner  under  and  by  virtue  of  th( 
will  of  his  father. 

It  seems  very  clear  to  my  mind,  considering  the  facte 
stated  in  the'  complaint  and  the  relief  therein  claimed,  that 
the  action  is  within  that  portion  of  section  982  of  the  Code 
which  is  as  follows :  "And  every  other  action  to  recover  or 
procure  a  judgment  establishing,  determining,  defining,  for- 
feiting, annulling  or  otherwise  affectiit^g  an  estate^  i^ight^  titlcy 
lien  or  other  interest  in  real  property  or  a  chattel  realP 
Vol.  LXVI        60 
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The  section  referred  to  is  very  coinprelicnsivo  in  respect  to 
the  language  employed,  and,  so  far  as  I  have  been  able  to 
discover,  the  courts  have  not  evinced  a  disposition  to  restrict 
its  meaning  or  effect  {Knickerbocker  L,  Ins,  Co.  agt.  Clark^ 
22  Ihi7i^  506 ;  Fleise  agt.  Buckley^  22  Uun^  551 ;  Bush  agt. 
TreadweU,  11  All.  \_N,  6\],  27;  Leland  agt.  Ilaihom,  42  X. 
Y,^  547;  Wood  agt.  Ilollister^  3  ^J5.,  14;  Starks^  Receiver^ 
agt.  Bate^j  12  /7om?.,  465). 

The  defendants  made  a  proper  demand  tliat  the  place  of 
trial  be  clianged  to  the  city  alid  county  of  New  York,  pur- 
suant to  section  986  of  the  Code,  but  omitted  to  serve  a  notice 
of  motion  upon  the  plaintiff's  attorney  within  the  ten  days 
prescribed  by  such  section.  I  am  convinced  that  the  attor- 
neys for  the  defendant  Heidenrich  have  reasonably  excused 
their  failure  to  serve  notice  of  motion,  and  should  therefore 
be  relieved  from  the  charge  of  laches,  provided  the  court  is 
authorized  to  grant  that  relief,  and  it  seems  to  me  that  section 
783  of  the  Code  confers  ample  authority  for  that  purpose. 
The  place  of  trial  must  tlierefore  be  changed  to  the  city  and 
county  of  New  York,  but  without  prejudice  to  a  motion  by 
the  plaintiff  to  change  the  place  of  trial  to  any  other  county 
for  convenience  of  witnesses  (  Veeder  agt.  Baker^  83  iV".  T.j 
157;  Pa7*k  agt.  Carnley,  7  How.  Pr.^  355 ;  Inteimaiionail  Z. 
In%.  Co.  agt.  Southard^  14  Ahh.y  240). 

No  costs  and  allowance  upon  this  motion. 

The  clerk  of  Albany  county  is  authorized  to  enter  an  oixJer 
in  accordance  witli  the  foregoing. 


NEW  YORK  PRACTICE  REPORTS. 


Schacline  et  cU.  agt,  Kayscr. 


SUPItEME  COUET. 
Louis  Sohachne  et  aL  agt.  Louis  Kayser. 

Practice  —  Order  of  arrest — When  motwn  to  vaccUe  wiU  not  he  granit 
ilie  ground  Uiai  Ride  25  has  not  been  complied  with  by  stating  m  the  affid 
tJiat  no  previous  application  liad  been  made  for  such  order —  Code  of 
Procedure,  section  568. 

Although  a  motion  may  be  made  to  vacate  an  order  of  arrest  on 
ground  that  the  affidavits  on  which  the  order  was  granted  did 
state,  as  required  by  Rule  25,  whether  any  previous  application 
been  made  for  such  order,  such  motion  should  be  made  with  diligei 

It  is  not  intended  in  reservins:  the  right  of  the  party  arrested  to  move 
vacate  the  order  at  any  time  before  final  judgment,  to  include 
right  to  so  move  for  a  failure  to  comply  with  Rule  25. 

It  is  too  late  to  make  such  motion  after  the  action  is  ready  for  trial. 

Niagara  Special  Tenn^  February^  1884. 

Ox  December  26,  1883,  plaintiff  and  others  brought  suit 
the  supreme  court  against  defendant  and  procured  an  ord 
of  arrest.     Answer  was  served  on  January  7,  1884,  and  tl 
case  noticed  for  trial  on  January  19,  1884,  by  both  partic 
On  January  26,  1884,  defendant  moved  to  vacate  the  order  • 
arrest  on  the  ground  that  the  affidavits  on  which  the  ord« 
was  granted  did  not  state  whether  any  previous  applicatio 
had  been  made  for  such  order,  as  required  by  Rule  25  of  tl: 
supreme  court ;  the  plaintiffs  claiming  the  motion  ought  t 
have  been  made  before  the  defendant  had  taken  any  otht 
steps  in  the  case.     The  defendant  claimed  that  the  motio 
could  be  made  at  any  time  before  final  judgment,  as  provide- 
by  section  568  of  the  Code  of  Civil  Procedure. 

John  E,  Poundy  for  motion. 

William  C.  Greene^  opposed. 

Daniels,  J.  —  The  provisions  of  the  Code  prescribing 
what  shall  be  done  to  obtain  an  order  of  arrest,  do  not  require 
that  the  requirements  of  Rule  25  shall  be  complied  with 
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by  the  applicant,  for  the  reason  it  coald  not  have  been 
intended  in  reserving  the  right  of  the  party  arrested  to  move 
to  vacate  the  order  at  any  time  before  final  judgment,  to 
include  the  right  so  to  move  for  a  failure  to  comply  with 
Kule  25.  The  provisions  by  being  made  a  part  of  the  Code 
must,  on  the  contrary,  have  been  intended  to  reserve  that 
right  for  a  failure  to  comply  with  its  other  provisions  and  is 
a  poition  of  the  statutory  system,  deemed  as  a  remedy  to  the 
party  arrested,  when  that  has  been  done  without  complying 
with  what  the  Code  has  required,  to  entitle  the  party  to  the 
order.  It  does  not  result  from  this  construction  that  a  like 
motion  cannot  be  made  for  failing  to  comply  with  Kule  25. 
But  it  does  follow  that  the  failure  is  merely  an  irregularity, 
and  while  the  defendant  may  move  to  vacate  the  order  as 
irregularly  made,  on  account  of  this  omission,  tliat  should  be 
done  with  diligence,  as  the  parties  are  required  to  move  to  set 
aside  other  proceedings  irregularly  taken.  This  motion  has 
not  been  so  made.  It  has  been  delayed  until  the  action  is 
ready  for  trial,  and  the  defendant  has  not  been  in jm*ed  by  the 
irregularity.  It  was  an  omission,  depriving  him  of  no  right 
or  privilege,  and  probably  resulted  from  a  mere  oversight 
The  order  under  the  facts  should  not  be  set  aside.  But  the 
motion  should  be  denied,  with  costs. 


SUPREME  COURT. 


Henrt  C.  Harvey  and  Andrew  Satjlpauoh,  appellants,  agt 

George  Van  Dyke,  respondent. 

Justices*  courts  —  Manjier  of  reviewing  jtatlce^s  jtu^gment —  When  appeUani 
may  demand  neto  trial  in  appellate  court — Practice —  Code  of  Civil  Pro- 
cedure, section  8008. 

It  is  not  in  every  case  where  the  defendant  demands  in  his  answer  Judg- 
ment in  his  favor  exceeding  fifty  dollars  that  he,  as  appeUant,  may 
demand  and  have  a  new  trial  in  the  appellate  court,  but  only  in  those 
cases  where  from  the  nature  of  the  action  and  the  condition  of  the 
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pleading  it  can  be  seen  that  the  demand  has  some  basis  in  fact  o 
in  its  support. 

An  improper  pleading  cannot  be  made  the  basis  of  a  demand  for  i 
trial  in  the  county  court,  under  the  Code,  applicable  to  appeals       i 
judgments  rendered  by  justices  of  the  peace. 

Where  an  action  was  brought  in  a  justice's  couit  in  trover  for  takinj      i 
converting  a  cow,  and  damages  were  claimed  in  the  sum  of  fifty  do 
the  defendant  answered  by  general  denial,  also  set  up  property  in      i 
self,  demanded  judgment  for  the  dismissal  of  the  complaint  am 
seventy-five  dollars  damages,  &c.    JudgmeiA  was  rendered  in  fav 
plaintiffs  for  forty-four  dollars  and  twelve  cents.    The  defendant  i 
notice  of  appeal  to  the  county  court  demanded  a  new  trial  in  that  c* 
The  justice's  return  having  been  filed  the  plaintiffs  moved  thereoi 
an  order  transferring  the  case  to  the  law  calendar,  and  that  It  be  h 
on  the  justice's  return  without  a  new  trial  therein,  which  motion     i 
denied; 

Eeldy  that  the  practice  was  correct.    It  was  proper  to  determine  in  advi 
whether  the  appeal  was  to  be  tried  on  a  question  of  fact  or  one  of  '.    < 
The  county  court  had  jurisdiction  to  determine  that  question,  ai 
could  do  it  as  well  on  special  motion  as  at  opening  of  trial 

Third  Department^  General  Term^  JuLy^  1883. 

Before  Leabned,  P.  e/.,  Boardman  and  Bockkb,  JJ. 

Hawver  c6  Cochra/nSy  for  appellants. 
Andrews  cfe  Edwards^  for  respondents. 

BooEES,  J.  —  Appeal  from  an  order  of  the  county  court  : 
Columbia  county,  denying  a  motion  for  an  order  transferri  i 
the  case  to  the  law  calendar  of  that  court  and  that  it  be  hea  ' 
on  the  justice's  return  without  a  new  trial  therein.  T  i 
action  was  commenced  in  justice's  court  where  judgme ; 
was  rendered  in  favor  of  the  plaintiflfs  for  thirty-five  doUa  i 
with  nine  dollars  and  twelve  cents  costs,  in  all  forty-four  d<  • 
lare  and  twelve  cents.  The  action  was  in  trespass  (or  trov€  i 
for  taking  and  converting  a  cow,  and  damages  were  claims  i 
in  the  sum  of  fifty  dollars.  The  defendant  answered  L 
general  denial;  also  set  up  property  in  himself,  demands > 
judgment  for  the  dismissal  of  the  complaint  and  for  seventy 
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five  dollars  damages  with  costs  of  suit.  Such  were  the 
pleadings.  The  defendant  In  his  notice  of  appeal  to  the 
county  court  demanded  a  new  trial  in  that  court.  The  justice 
made  full  return  of  the  proceedings  before  him  with  the  e\d- 
dence  given  on  the  trial,  from  which  it  appeared  that  but  one 
witness  was  sworn.  The  defendant  offered  no  proof  in  his 
own  behalf,  save,  perhaps,  what  came  in  on  the  cross-examina- 
tion of  the  plaintiffs'  witness.  The  justice's  return  having 
been  filed  the  plaintiffs  moved  thereon  for  an  order  as  above 
stated,  which  motion  was  denied.  We  are  of  the  opinion 
that  no  change  has  been  made  by  the  Code  of  Civil  Pro- 
cedure in  the  law  applicable  to  the  question  here  presented. 
The  provisions  of  the  present  Code  are  substantially  and  in 
effect  the  same  .as  those  contained  in  the  former  Code. 
There  is  a  trifling  change  in  the  language,  none  however,  as 
we  think,  which  can  be  deemed  to  make  a  change  in  the 
practice  to  be  observed  in  cases  of  appeals  to  the  county 
courts  from  judgments  rendered  by  justices  of  the  peace. 
The  decisions  therefore,  under  the  former  Code,  on  the  ques- 
tion here  presented,  are  of  controlling  significance.  This 
being  so  the  question  is  hardly  an  open  one.  This  case  is 
like  Johnson  agt.  Dow  {reported  in  Albany  Law  Journal^ 
vol.  2,  p.  228),  on  tlie  point  material  to  its  decision.  Tlie 
purport  of  that  decision  is  to  the  effect  that  it  is  not  in  every 
case  where  the  defendant  in  his  answer  demands  judgment 
in  his  favor  exceeding  fifty  dollare,  that  he,  as  appellant, 
may  demand  and  have  a  new  trial  in  the  appellate  court,  but 
only  in  those  cases  where  from  the  nature  of  the  action  and 
the  condition  of  the  pleading  it  can  be  seen  that  the  demand 
has  some  basis  in  fact  or  law  in  its  support.  To  .the  same 
effect  is  the  decision  in  Houghton,  agt.  Kenyan  (38  Ilow,^ 
107),  a  county  court  decision,  but  cited  with  approval  in  Dan- 
nison  agt.  Trimmer  (27  Hun,  393),  a  case  decided  in  this 
court  at  general  term.  Reference  should  also  be  had  to  Mat- 
tison  agt.  FlaU  (64  IIow.,  515),  as  bearing  on  the  case  in  hand. 
The  import  of  the  cases  cited  is  to  the  effect  that  an  improper 
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pleading  cannot  be  made  the  basis  of  a  demand  for  a  r 
trial  in  the  connty  coart  under  the  provisions  of  the  C< 
applicable  to  appeals  from  judgments  rendered  by  justices 
the  peace.  We  are  not  prepared  to  overrule  those  cas 
Eecognize  them  as  authoritative,  and  the  motion  below  shoi 
have  been  granted. 

It  is  urged  that  the  order  made  in  this  case  is  not  applicab 
inasmuch  as  the  motion  was  out  of  place  and  unnecessai 
That  the  ruling  sought  for  was  properly  attainable  when  t 
case  sliould  be  regularly  readied  on  the  calendar,  under 
notice  of  argument.     The  precedent  is  against  this  positic 
{See  Iloughion  agt.  Kenyon^  and  Johnson  agt.  Dow^  oho 
cited).    It  would  seem  also  to  be  proper  and  right  with  a  vie 
to  the  saving  of  expense  in  preparing  for  trial,  if  no  trial  coul 
be  had,  that  the  question  should  be  settled  in  advance.     Tl: 
course  of  practice  adopted  in  the  cases  last  cited  we  thin 
commendable.     As  regards  the  coste  of  the  motion,  probabl 
none  would  be  allowed  by  the  county  court  in  case  it  was  nc 
opposed.     If  opposed,  the  prevailing  party  should  in  genera 
have  costs. 

Order  appealed  from  reversed,  with  ten  dollars  costs  an( 
expenses  for  printing,  and  motion  granted,  with  ten  dollar 
costs  of  motion. 

Learned,  P.  J.  {dissenting). —  I  think  the  appeal  *shoul(i 
be  dismissed.  Plaintiff  moved,  iirst,  to  deny  a  new  trial . 
second,  to  transfer  the  cause  to  a  law  calendar;  third,  that 
the  appeal  be  argued  on  the  retuni.  The  county  court  denied 
motion.  As  to  the  second,  we  have  nothing  to  do  with  the 
calendar.  As  to  the  llrst,  the  court  only  refused  to  deny  a 
new  trial.  As  to  the  third,  the  court  refused  the  motion  that 
the  appeal  be  argued  on  the  return.  All  of  this  is  merely  pre- 
liminary. The  question  presented  will  properly  come  up 
when  the  defendant  attempts  to  try  the  case  with  new  evi- 
dence. The  county  court  was  not  obliged  to  decide  the 
matter  beforehand,  and  properly  refused  to  decide.    Plaintiffs 
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can  move  the  appeal  when  readied,  and  then  the  court  will 
act.  This  motion  is  only  asking  the  county  court  what  it 
proposes  to  do  at  some  future  time. 

BoAUDifAK,  c/. —  I  concur  in  brother  Bockks'  opinion.  It 
was  proper  to  determine  in  advance  whether  the  appeal  was 
to  be  tried  on  a  question  of  fact  or  one  of  law.  The  county 
court  liad  jurisdiction  to  determine  that  question,  and  it  could 
dp  it  as  well  on  special  motion  as  at  opening  of  trial.  The 
practice  of  plaintiffs  was  the  best. 


N.  Y.  SUPERIOR  COURT. 
Henby  Naylor,  respondent,  agt.  Babent  H.  Lane,  appellant. 

Attorney^ 9  lien*—  When  casts  only  are  awarded,  attorney  need  not  give  notice  of 
lien — Setoff — uoiU  not  be  aUoioed  whieh  dtfeata  attorney's  Hen. 

The  lien  of  an  attorney  on  a  judgment  recovered  for  the  amount  of  hia 
costs,  &c.,  is  well  settled  and  has  been  regarded  as  an  equitable  assign* 
ment  of  the  judgment  to  him. 

Where  costs  only  are  awarded  to  protect  his  rights  he  is  not  bound  to  giTe 
notice  of  lien.  But  where,  as  in  this  case^  notice  was  given,  no  settle- 
ment of  the  litigations  between  the  parties  themselves  by  set-off  or 
otherwise  will  be  allowed  which  defeats  the  lien  of  the  attomej. 

General  Ternij  February^  1884. 

Appeal  from  an  order  granting  a  motion  to  o&et 
judgments. 

Oswald  I\  Backus^  for  appellant : 

I.  Argued  that  the  verbal  agreement  between  the  defendant 
and  his  attorney,  that  all  costs  recovered  in  the  action  should 
belong  to  the  attorney  operated  as  an  assignment  of  the  costs 
to  accrue,  and  the  right  to  a  set-off  did  not  exist  {Perry  agt. 
Cheater,  53  N.  T.,  250 ;  Prouty  agt.  Swiftj  10  Eun^  232 ; 
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Firmenich  agt.  Bovee^  1   Run^  532;   Ely  agt.   Cooh^   28 
N.  r.,  365> 

II.  On  motion  a  set-off  will  never  be  granted  where  it  has 
the  effect  to  deprive  the  attorney  of  his  costs  {Prouty  agt. 
Swift^  10  Ilun^  232 ;  Martin  agt.  Krouse^  17  Ilow,^  146 ; 
Smith  agt.  Lowden^  1  Sandf,^  696 ;  Ilovey  agt.  Rubber^  dko,^ 
14  JlJJ,  [iT.  /&],  66 ;  Dunkin  agt.  Vande^iburgh^  1  Paige^ 
622;  28  iT.  T.,  237;  18  i»^.  T.,  360;  51  i»^.  T.,  140;  53 
N.  r.,  243). 

III.  The  statute  of  set-offs  having  been  repealed,  section  66 
of  the  Code  may  be  invoked  to  uphold^  an  attorney's  lien  in 
an  action  or  on  motion  {Ennis  agt.  Curry ^  22  Huriy  284 ; 
61  IIow.^  1). 

Charles  E.  Crowelly  for  respondent: 

I.  The  lien  of  an  attorney  is  subject  to  the  equitable  right 
of  set-off  between  the  parties  {Sanders  agt.  Gillette  8  Daly^ 
183).  The  defendant  is  insolvent  and  the  right  of  set-off 
must  follow.  The  equities  of  the  plaintiff  are  paramount  to 
any  others  {Davidson  agt.  Alford^  80  JT.  JT.,  660 ;  Smith  agt. 
Felton,  43  N.  T.,  419). 

II.  It  does  not  appear  that  the  party  defendant  prior  to 
verdict  assigned  his  claim  which  might  accrue  for  costs  to  his 
attorney,  therefore  the  set-off  is  proper  {Garner  agt.  Gladwin, 
12  Weekly  Dig.,  10).  If  an  ssignment  had  been  made  it 
would  have  been  subject  to  all  equities  existing  {Chamberlain 
agt.  Day,  3  Cow.,  353 ;  Utica  Ins.  Conipany  agt.  Power^  3 
Paige,  365). 

III.  An  attorney  trusts  to  the  responsibility  of  his  client, 
and  that  his  lien  is  subordinate  to  the  equities  existing  between 
the  parties  (Cragin  agt.  Tavis,  1  How.,  517;  Nixon  agt. 
Gregory^  5  How.,  339 ;  Brooke  agt.  H'anford,  15  Ahh.  Pr., 
342).  Equity  will  permit  a  debt  not  yet  due  to  be  set  off 
where  there  are  circumstances  which*  would  render  it  inequit- 
able to  deny  it  {Jordan  agt.  National  Shoe  and  Leather  Bank, 
74  N.  Y.,  467).    The  claim- to*  set  off  one  judgment  against 
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another  is  a  matter  of  equitable  cognizance  {StUweU  agt.  Car- 
penter^ 2  Alib,  If,  CI,  238,  269 ;  Shipman,  Assignee^  agt. 
Lansing  et  al.^  25  Ilun,  290). 

O'GoRMAN,  e/. — This  actiou  was  tried  and  a  verdict  ren- 
dered for  the  defendant,  and  judgment  duly  entered  thereon 
for  the  sum  of  $180.63,  the  same  being  for  costs  and  disburse- 
ments, on  June  19,  1883.  On  the  same  day  D.  A.  Hulett, 
the  attorney  for  the  defendant  Lane,  served  on  the  attorney  of 
the  plaintiff  notice  of  entry  of  said  judgment,  together  with 
a  notice  of  his  own  lien  on  said  judgment,  to  the  full  extent 
thereof,  for  his  taxed  costs,  &c.  On  the  same  day,  and  before 
entry  of  said  jndgn^ent  in  favor  of  the  defendant  Lane,  a 
judgment  was  entered  in  this  court  in  another  action,  in 
favor  of  the  plaintiff  herein,  for  $331.64,  against  said  Lane 
and  James  A.  Bills,  on  a  joint  and  several  indebtedness  to 
said  plaintiff.  Nothing  has  been  paid  on  either  of  these 
judgments. 

A  motion  was  made  at  special  term  on  the  part  of  said 
Naylor,  the  plaintiff  in  both  of  said  actions,  that  the  judgment 
obtained  by  the  said  defendant  Lane  against  said  Naylor  in 
the  first  mentioned  action,  should  be  set  off  against  the  judg- 
ments obtained  by  the  said  Naylor  in  the  action  seconcfly 
above  mentioned,  by  reducing  the  amount  of  the  said  judg- 
ment against  Lane,  and  that  the  judgment  in  favor  of  said 
Lane  and  against  the  plaintiff  should  be  canceled  and  satisfied 
of  record.  In  opposition  to  the  motion,  an  affidavit  of  said 
Hulett,  attorney  of  said  Lane,  was  read,  setting  forth  that 
lie  had  been  the  attorney  for  said  Lane  in  said  action,  in  which 
judgment  had  been  recovered  in  favor  of  said  Lane  and 
against  the  plaintiff  Naylor.  That  he  has  not  been  paid  for 
his  professional  services  in  said  action  by  said  Lane,  and 
believes  that  he  will  not  be  paid  by  him.  That  from  the  time 
of  his  employment  by  said  Lane  there  had  been  an  agreement 
with  Lane  that  all  costs  recovered  in  the  action  should  belong 
to  him,  Hulett,  and  not  to  the  defendant.    The  learned  judge 
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at  special  term  granted  the  said  motion  to  set  off,  and  the 
defendant  Lane  has  appealed. 

It  seems  to  me  that  the  appeal  must  be  sustained.  Tlie 
effect  of  setting  off  one  judgment  against  the  other  in  this 
case  is,  that  the  amount  of  the  judgment  in  favor  of  defend- 
ant Lane  for  costs,  has  been  paid  by  the  plaintiff  to  Lane, 
whereas  it  did  not  belong  to  Lane,  but  to  Lane's  attorney,  as 
taxed  costs  in  the  action,  and  by  special  agreement  with  Lane, 
of  which  the  plaintiff  had  notice.  The  lien  of  the  attorney 
on  a  judgment  recovered  for  the  amount  of  his  costs,  &c.,  is 
well  settled,  and  has  sometimes  been  regarded  as  an  equitable 
assignment  of  the  judgment  to  him  {Marshall  agt.  Meech^  51 
N.  jr.,  143 ;  Demmich  agt.  Cooley^  3  Civ.  Pro.  R.j .  146 ; 
Coughlin  agt.  N.  T.  Cent  E.  li.y  71  N.  Z.,  443 ;  Wright 
agt.  Wright,  70  N.  Y.,  96). 

To  protect  the  attorney's  lien  in  the  case  at  bar  there  was 
no  necessity  that  notice  should  have  been  served  on  the 
plaintiff  {Molouchney  agt.  Kavanagh,  3  Civ.  Pro.  i?.,  265), 
Notice  in  this  case,  however,  was  given,  and  no  settlement  of 
the  litigation  between  the  parties  themselves  by  set-off  or 
otherwise,  which  defeated  the  lien  of  the  attorney,  was  proper. 
{In  re  Bailey,  4  Civ.  Pro.  P.,  143 ;  Sanders  agt.  Gilleit,  8 
Dailey,  184,  anrf  Gamer  agt.  Gladwin,  12  Weekly  Digest, 
10).  The  cases  cited  in  the  argument  below  seem  to  me  to 
differ  in  their  essential  elements  from  the  case  at  bar,  and  are 
not  controlling.  The  order  appealed  from  should  be  reversed, 
and  the  motion  denied,  with  ten  dollars  costs. 

Sedgwick,  Ch.  J.  —  I  concur  {Citing  Perry  agt.  Chester ^ 
53  N.  r.,  250). 
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CITY  COURT  OF  NEW  YORK. 
J.  Pbentiss  Tuo£sbman  agt.  Dokaxd  R.  Corbin. 

Counterclaim — Defendant  not  aUawed  to  plead  the  eame  eounter-cUum  to 
three  independent  actions  brought  by  same  plaintiff —  Plaintiff  may  in  his 
reply  in  second  and  ^At>'d  aetio7is  plead  in  abatement  that  counter-claim 
has  been  pleaded  in  first  action — Defendant  should  protect  himself  by 
moving  to  consoUdate  or  stay  t?ie  second  and  third  actions, 

A  party  who  has  brought  an  action  is  not  precluded  from  setting  up  the 
same  matter  as  a  counter-claim  in  a  cross  action,  but  will  be  compelled 
to  elect  between  his  own  suit  and  the  recoupment  claimed,  and  if  he 
elects  the  latter,  his  own  suit  will  be  stayed.  But  the  rule  does  not 
extend  so  far  as  to  allow  a  defendant  to  plead  the  same  counter-claim 
to  three  independent  actions  brought  by  the  same  plaintiff.  After  using 
the  counter-claim  in  the  first  action,  the  plaintiff  may,  in  his  reply,  in 
the  second  and  third  actions,  plead  in  abatement  the  fact  that  such 
counter-claim  has  been  pleaded  in  the  first  action. 

The  defendant  should  have  protected  himself  by  moving  to  consolidate 
the  actions  or  to  stay  the  second  and  third  actions  until  the  first  action 
was  disposed  of. 

Trial  Temi,  Fehmary,  1884. 

Trial  by  the  court  without  a  jury. 

E.  P.  WUdery  for  plaintiff. 

Rockwell  (k  Pearson^  for  defendant. 

MoAdam»  C.  «/. —  Upon,  the  trial  of  this  action  the  follow- 
ing facts  were  conceded : 

1.  That  prior  to  the  commencement  of  this  action  the 
plaintiff  commenced  suit  upon  a  promissory  note  made  by  the 
defendant  and  payable  to  the  plaintiff's  order,  and  to  that  suit 
the  defendant  pleaded  a  counter-claim  against  the  plaintiff 
amounting  to  the  sum  of  $5,500. 

2.  That  under  the  statute  applicable  to  this  court,  the 
counter-claim  pleaded,  if  recoverable  at  all,  is  recoverable  in 
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that  action  "without  respect  to  the  amount  thereof"  {Coi 
9ec.  3174). 

3.  That  the  present  action  is  upon  a  promissory  note 
like  tenor  and  import,  which  became  due  one  month  after  tl 
maturity  of  the  note  embraced  in  said  first  action. 

4.  That  the  counter-claim  pleaded  in  this  suit  is  the  san 
one  pleaded  in  said  former  action. 

Upon  these  admissions  I  decide,  as  matter  of  law,  that  tl 
defendant  having  elected  to  interpose  the  counter-claim  1 
said  first  action,  can  recover  all  the  relief  he  is  entitled  t 
therein  and  is  concluded  by  his  election.  And  assuming,  a 
I  do  for  the  purposes  of  this  trial  (but  for  no  other  purpose 
that  the  counter-claim  is  a  valid  one,  such  election  prevent 
the  defendant  from  prosecuting  the  same  counter-claim  ii 
the  present  action,  for  several  reasons : 

1.  In  said  first  action  the  defendant  may  recover  his  entin 
counter-claim,  and  in  that  way  not  only  extinguish  the  plain 
tifFs  cause  of  action  therein,  but  recover  a  judgment  for  the 
excess,  whatever  it  may  be  proved  to  be  {See  Gleason  agt. 
Muen^  2  Duer^  643;  Davidson  agt.  Remington^  12  Uow. 
Pr.,  310). 

2.  Such  counter-claim,  although  growing  out  of  the  original 
cause  of  action,  might,  at  the  option  of  the  defendant,  have 
been  made  the  subject  of  an  independent  cause  of  action,  and 
he  cannot  have  two  actions  pending  at  the  same  time  for 
the  same  cause,  the  pendency  of  one  being  a  good  plea  in 
abatement  to  the  other. 

3.  A  counter-claim  is  in  the  nature  of  a  cross  action,  and  two 
actions  for  the  same  cause  cannot  be  pending  at  the  same  time. 

4.  Whatever  judgment  is  rendered  in  said  first  action 
determines  the  rights  of  the  parties  thereto  {Hatch  agt.  Ben- 
ton^  6  Barhy  28;  Miller  agt.  Freebum^  4  Bobt^  608  {David- 
son agt.  Alfaro^  6  Weekly  Dig.j  455 ;  Jones  agt.  McGee^  7 
id,y  97),  and  such  issues  cannot  be  twice  tried  with  the  pos- 
sible chance  of  a  double  recover}^  for  the  same  cause,  or  a 
defeat  on  one  trial  and  a  recovery  on  the  other. 
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In  the  examination  of  this  qneetion,  the  point  presented 
must  not  be  confounded  with  one  which  might  have  arisen  if 
the  plaintiff  had  been  the  assignee  of  a  cause  of  action,  and 
the  counter-claim  had  been  available  only  to  tlie  extent  of  the 
demand  which  the  plaintiff  was  prosecuting,  nor  (2)  with  the 
question  which  might  have  arisen  if  the  defendant  had  fir^t 
sued  the  plaintiff,  and  the  latter  had  then  brought  an  inde- 
pendent suit  upon  his  claim  to  which  the  defendant  liad 
interposed  the  subject-matter  of  his  action  as  a  counter-claitn, 
for  in  each  of  the  two  last  named  cases  a  different  question 
of  practice  would  have  arisen  {Fahricotti  agt.  LanniU^  3 
Sand.^  743 ;  WUstee  agt.  Northam^  3  Bosw.^  163 ;  FvUer  agt. 
Bead  J  15  How.  Pr,^  236;  Harris  agt.  Hammond^  18  id.^ 
123 ;  Naylar  agt,  Schenck^  3  E.  D.  Smith,  136). 

If  the  defendant,  after  pleading  his  counter-claim  in  the 
former  action,  had  pleaded  th«  same  facts  as  a  defense, 
instead  of  a  counter-claim  to  thii  action,  a  different  question 
might  have  arisen,  although  it  has  been  said  that  if  a  defend- 
ant elects  to  recoup,  and  thus  obtain  the  allowance  of  part  of 
his  claim,  he  cannot  thereafter  maintain  a  croes  action  for  the 
remainder  {Britton  agt.  Turner j  6  N.  H.,  481). 

But  the  defendant  is  bound  by  his  own  definition  of  the 
answer,  and  cannot  at  his  own  volition  change  the  nature  of 
the  pleading  which  he  has  characterized  and  by  so  doing  mis- 
lead the  plaintiff  {EquitcMe  Life  Ineuranoe  Society  agt. 
Cuyler,  75  N.  F".,  515).  He  cannot  now  call  that  a  defense 
which  he  has  deliberately  designated  as  a  counter-claim. 
According  to  the  rules  of  pleading,  a  defense  is  one  thing 
and  a  counter-claim  another.  Matter  pleaded  may  be  good 
as  a  defense  and  not  as  a  counter-claim,  and  vice  versa,  A 
counter-claim,  if  not  demurred  to,  requires  a  reply.  If  mat- 
ter be  set  up  as  a  counter-claim,  and  the  plaintiff  demurs  to  it 
for  insuflSciency,  it  is  no  answer  to  the  demurrer  to  say  that 
although  bad  as  a  counter-claim  it  is  good  as  a  defense.  The 
plaintiff  is  presumably  a  responsible  person,  able  to  meet  any 
recovery  which  the  defendant  may  obtain  upon  his  coimter- 
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daim  in  the  first  action.  If  not,  that  circumstance  m 
perhaps  have  furnished  a  sufficient  reason  for  a  special  aj 
cation  to  stay  all  proceedings  in  the  present  action  until 
first  was  disposed  of.  But  no  motion  of  that  kind  has  h 
made.  The  present  action  has  been  called  for  trial,  an 
must  be  disposed  of  according  to  the  strict  legal  rights  of 
parties  as  set  out  in  their  pleadings. 

It  may  be  suggested  with  some  force,  perhaps,  that 
principles  underlying  the  cases  of  FabricotH  agt.  Lannitz 
Sandf.,  743 ;  WiUtee  agt.  Northam  (3  Bosw.,  163) ;  Ful 
agt.  Head  (15  How,  Pr.^  236);  Harris  agt.  Hammond  \ 
id, J  123);  Baylor  agt.  Schenck  (3  E.  D.  Smithy  135)  ap] 
with  eqaal  force  to  this  case — that  the  setting  up  of  1 
counter-claim  has  no  greater  effect  than  the  commenceme 
of  an  independent  action.     In  a  limited  sense  this  is  so,  \ 
in  a  legal  sense  it  has  this  further  significance:  by  interposi 
the  counter-claim  the  defendant  prevented  a  recovery  in  t 
first  action,  which,  according  to  the  allegations  and  admissio 
of  the  pleadings  must  otherwise  have  gone  to  judgment  f 
want  of  a  legal  defense.    The  court  could  not  well  compel  tl 
defendant  to  elect  on  which  particular  counter-claim  he  won 
rely,  unless  in  law  the  one  was  a  bar  to  the  other ;  and  if  tl 
law  gave  this  effect  to  the  pleadings,  an  order  of  the  con 
stating  the  law  would  give  it  no  additional  force. 

Fabricotti  agt.  Lamiitz  (3  Sandf,^  743)  holds  that  a  part 
who  has  brought  an  action  is  not  precluded  from  setting  tli 
same  matter  up  as  a  counter-claim  in  a  <sro6S  action,  but  ths 
he  will  be  compelled  to  elect  between  his  own  suit  and  th 
recoupment  claimed ;  and  if  he  elects  the  latter,  his  own  sui 
will  be  stayed.  Suppose  the  defendant  in  the  present  cas 
declines  to  elect,  what  will  the  court  do  with  his  doubl< 
counter-claim  ? 

The  court  might  stay  the  second  action  perhaps ;  but  sup 
pose  the  plaintiff  did  not  want  his  action  stayed — and  there 
are  few  plaintiffs  that  do  —  where  is  the  plaintiff's  remedy  tc 
be  found  3    It  seems  to  me  that  it  is  found  in  that  which  tlie 
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plaintiff  has  evoked — viz.,  plea  in  abatement.  The  object  of 
the  stay,  suggests  judge  Woodruff,  in  Wilstee  agt.  Northwra 
(3  ^(?«t«7.,  168),  was  to  prevent  "needless  litigation."  The 
defendant  might,  perhaps,  have  secured  a  stay  of  the  present 
action  on  special  application,  as  before  stated,  but  no  such 
motion  was  made.  In  FuUer  agt.  Read  (15  Uow,  Pr.^  236), 
it  appeared  that  Fuller  had  sued  Read  for  damages.  Three 
days  afterwards  Bead  brought  a  cross  action  against  Fuller 
upon  a  note  of  the  latter.  Both  actions  were  brought  in  the 
superior  court.  Fuller  put  in  an  answer  to  the  complaint  in 
the  latter  action,  setting  up,  by  way  of  counter-claim,  the 
same  facts  which  he  had  stated  as  a  cause  of  action  in  the 
complaint  in  the  suit  which  he  had  previously  commenced. 

On  an  affidavit  stating  these  facts,  and  upon  the  two  com- 
plaints and  the  answer,  and  on  motion  of  Reed,  an  order  was 
made  in  both  actions,  requiring  Fuller  to  elect  within  ten 
days  either  to  proceed  in  the  action  which  he  had  commenced 
to  recover  his  damages,  and  declaring  that  if  he  so  elected  he 
should  be  precluded  from  giving  evidence  in  support  of  his 
counter-claim,  or  to  abide  by  his  counter-claim,  and  declaring 
that  if  he  so  elected  all  proceedings  in  the  suit  brought  bj 
him  should  be  stayed.  If  he  failed  to  make  the  election 
within  the  time  specified,  the  order  further  provided  that  he 
should  be  deemed  to  have  elected  to  proceed  in  the  suit  he  had 
commenced,  and  should  be  precluded  from  giving  any  evi- 
dence in  support  of  his  counter-claim,  and  that  the  answer 
containing  it  should  be  deemed  to  be  stricken  out. 

Fuller  appealed  to  the  general  term,  and  upon  the  appeal 
the  order  was  reversed.  The  court,  in  rendering  its  decision 
upon  the  reversal,  among  other  things,  said:  "When  both 
actions  shall  have  been  put  at  issue,  if  it  shall  then  appear 
that  both  causes  of  action  may  be  tried  on  their  merits  in 
either  suit,  the  court,  in  its  discretion,  may  stay  proceedings 
in  one  until  the  trial  of  that  which  involves  the  whole  merits 
has  been  disposed  of."  This  is  the  character  of  motion 
which  the  defendants  ought  to  have  made  here,  and  it  might, 
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in  the  exercise  of  a  wise  discretion,  have  been  granted,  ei 
with  or  without  terms. 

The  conrt  in  that  case  intimated  that  the  facts  constitui 
the  counter-claim  may  have  been  available  as  a  defense.  *. 
same  thing  may  be  true  of  the  counter-claim  pleaded  in 
action,  but  the  difficulty  is  that  here  it  is  pleaded  specially 
a  counterclaim,  and  not  as  a  defense,  nor  as  a  "defense  i 
counter-claim."  The  principle  which  underlies  Fabric 
agt.  Lanniiz  {supra)  and  kindred  cases  is  explained  by  ju(  i 
Woodruff,  in  Naylor  agt.  Schenck  (3  E,  D.  Smithy  Vc  , 
He  says  that  a  party  who  prosecuted  a  demand,  and  is  aft 
wards  sued  by  his  adversary  and  pleads  his  original  cause 
action  by  way  of  counter-claim,  is  not  prosecuting  two  actio  , 
one  of  which  abates  the  other.  The  learned  judge  tL  i 
reasons  out  the  rule  as  follows : 

"  In  an  endeavor  to  collect  their  damages,  they  ^the  pla 
tiffs)  find  themselves  prosecuted  by  their  adversary.     Th    • 
may  defend  by  setting  up  any  matter  which  the  law  recc 
nizes  as  a  defense,  whether  it  be  a  cause  of  action  or  wheth   : 
it  be  a  judgment  actually  rendered  thereon,  the  only  diff< 
ence  being  that  after  judgment  it  must  be  used  as  a  jud 
ment  by  way  of  set-off.     The  election  made  by  the  defenda   1 
was  not  an  election  to  recoup.     At  that  time  it  was  an  eiectic  i 
between  prosecuting  to  establish  their  claim  or  suffering  tl  ! 
injury  without  seeking  any  redi'ess.     And  when  the  plainti  I 
forced  them  into  court  upon  the  claim  for  rent,  the  -opporti 
nity  to  use  their  claim  by  way  of  defense  first  arose,  and  the  • 
had  a  right  to  embrace  it." 

In  the  present  cajse  the  defendant  knew  that  the  plainti  I 
held  the  two  notes  sued  upon ;  that  he  was  prosecuting  sepj 
rate  actions  on  each,  and  instead  of  contenting  himself  b  ' 
interposing  the  counter  claim  in  the  one  first  brought,  an- 1 
applying  for  a  stay  in  the  second  action  until  the  issues  ii  i 
the  first  were  disposed  of,  he  interposed  the  same  counter 
claim  to  the  second,  and  thereby  invited  two  trials  of  th<i 
same  issue,  when  one  would  Jt^ve  secured  him  all  the  relie:: 
Vol.  LXVI        62 
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to  which  he  was  entitled.  He  may  answer  that  an  adjudica- 
tion in  the  one  will  be  conclusive  upon  the  rights  of  the 
parties  in  the  second. 

This  answer  has  force,  but  is  overcome  by  the  fact  that  if 
lie  is  defeated  in  the  one  action  he  is  entitled  to  try  the  same 
issue  anew,  unless  the  plaintiff  proves  the  first  adjudication, 
a  duty  which  he  thereby  shifts  from  himself  upon  the  plain- 
tiff. I  do  not  think  he  can  do  this,  particularly  where  the 
duty  carries  with  it  the  onics  of  proving  the  identity  of  the 
subject-matter  litigated  with  the  counter-claim  pleaded ;  and 
this  right  in  the  plaintiff  to  prove  the  adjudication  may  not 
be  secured  until  the  court  and  the  plaintiff  have  again  listened 
to  the  proofs  of  the  counter-claim.  I  think  the  record  should 
not  be  so  incumbered.  If  the  defendant  had  procured  a  stay 
of  the  second  action,  and  the  first  had  been  decided  against 
him,  that  adjudication  would  have  terminated  the  entire 
litigation. 

The  defendant's  counter-claim  amounts  to  $5,500 ;  it  grows 
out  of  one  transaction  and  is  for  unliquidated  damages.  There 
can  be  but  one  trial  and  one  recovery  upon  it.  It  cannot  be 
split  up  and  divided  into  different  causes  of  action,  and  cannot, 
in  my  judgment,  be  used  successively  to  a  series  of  actions 
brought  by  his  adversary.  If  the  damages  had  been  liqui- 
dated by  a  judgment  it  might  have  defeated  a  recovery  by 
the  plaintiff,  and  might  perhaps  have  been  used  in  each  suit 
to  extinguish  the  cause  of  action  therein  {BusherviUe  agt. 
Brovm^  2  Burr^  1299).  But  this  course  would  not  have 
necessitated  a  double  adjudication,  for  the  problem  would 
have  been  reduced  to  a  mere  matter  of  figures. 

The  defendant  might  have  moved  to  consolidate  the  two 
actions,  the  issues  being  identical,  and  thus  have  avoided  the 
present  complication  {Code,  sec.  817),  but  he  has  failed  to  do 
so,  and  must  not  complain  if  the  rules  of  i>mctice  laid  down 
seem  oppressive. 

Under  all  the  circumstances,  I  hold  that  the  plea  in  abate- 
ment which  the  plaintiff  presents,  by  his  reply  to  the  counter- 


KEW  YOUK  PILVCTICE  REPORTS. 


Clegg  agt.  Cramer, 


claim,  is  a  complete  answer  thereto,  so  far  as  this  acti 
concerned,  and  upon  this  ground  I  direct  judgment  in 
of  the  plaintifiE  for  $348,  the  amount  claimed,  and  inten 
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others,  respondents. 

CounterdaifM  by  dtfendania  who  are  sued  on  aUsged  Joint  UdbilUy 
others  —  Practice  wliere  such  liability  is  domed  —  Such  eounter-c 
allowed —  Code  CivU  Procedure,  section  1204. 

Wliere.  in  an  aclion  broaght  by  plaintiff  for  the  recovery  of  damage 
the  breach  of  a  contract  alleged  to  have  been  made  by  eleven  del 
ants  contracting  Jointly,  the  answer  of  three  of  the  defendants  di 
the  making  of  the  contract  alleged,  but  avers  that  the  contract,  t 
ever  may  have  been  its  terms,  was  with  the  three  defendants,  ai 
respect  to  that  sets  up  counter-claims: 

Held,  that  such  c6unter-claims  are  tenable  and  well  pleaded  under  se< 
1204,  Code  of  Civil  Procedure;  that  these  defendants  were  not 
eluded  by  the  allegations  of  the  complaint,  but  could  deny  the  j 
liability,  aver  a  several  liability  as  to  themselves,  and  then  set  up  t 
countcr-clainis;  that  the  issue  as  to  whether  the  contract  was  wit] 
the  defendants  sued,  or  those  who  set  up  the  counter  claims  only,  i; 
issue  to  be  determined  on  the  trial  of  the  case,  and  if  it  should  turn 
to  be  correct,  as  the  answer  avers,  the  counter-claims  would  be  leg 
applicable  to  any  claim  which  might  exist  in  favor  of  the  plaintiff  ui 
the  agreement  or  agreements  (Affirming  8.  0,,  60  How,,  498). 

General  Term^  May,  1883, 

Before  Davis,  P.  e/.,  Brady  arkd  Daniels,  J  J. 

Appeal  from  an  interlocntoiy  judgment  of  special  ter 
overruling  plaintiffs  demurrer  to  counter-claims  pleaded 
the  answer  of  defendants  Cramer,  Aikens  and  Cramer. 

Charles  A.  Clegg,  an  advertising  agent,  sued  William 
Cramer,  Andrew  J.  Aikens  and  John  F.  Cramer,  joining  wi 
them  as  defendants  eight  others,  declaring  a  breach  on  th( 
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part  of  a  contract  with  him  for  advertising  in  varions  new&- 
papera. 

The  complaint  alleges  that  at  all  times  defendants  Cramer, 
Aikens  &  Cramer,  were  and  are  co-partners,  doing  business 
under  that  name  in  the  city  of  Milwaukee,  as  proprietors  and 
managers  of  the  Milwaukee  List  of  Newspapers;  and  that 
they,  with  the  other  eight  defendants,  were  jointly  and  eer- 
erally  engaged  in  printing  and  publishing  newspapers  in 
diflEerent  parts  of  the  United  States. 

The  three  defendants,  Cramer,  Aikens  and  Cramer,  answer 
separately:  Admit  and  aver  that  they  were  at  all  times 
copartners  in  that  firm  name,  doing  an  advertising  business  as 
proprietors  of  space  in  the  Milwaukee  Newspaper  Union; 
that  as  such  copartners,  and  in  no  other  capacity,  they  con- 
tracted with  plaintiff;  admit  that  their  firm  did  advertising 
for  plaintiff ;  that  plaintiff  paid  money  to  the  firm,  and  that 
the  other  defendants  also  did  business  with  plaintiff,  but  not 
as  alleged  in  the  complaint.  Their  answer  also  denies  the 
allegations  of  the  complaint  not  specifically  admitted  or  con- 
troverted. The  answer  then  sets  forth  thirty-three  contracts 
for  advertising  made  with  plaintiff,  on  each  of  which  a 
specified  sum  is  shown  due,  and  aslvs  for  judgment. 

The  plaintiff  demurs  to  the  answer  of  these  defendants  on 
the  ground  that  the  counter-claims  are  not  of  the  character 
specified  in  section  531  of  the  Code,  and  specifies  that  Cramer, 
Aikens,  and  Cramer,  are  sued  jointly  with  the  other  eiglit 
defendants,  and  that  a  separate  judgment  as  to  them  cannot 
be  liad  in  the  action. 

The  court  below  overruled  the  demurrer  on  the  ground 
that  it  might  appear  on  the  trial  that  the  liability  of  these 
defendants  was  several,  as  they  themselves  aver,  and  not  joint 
as  alleged  by  plaintiff. 

Solomon  Hanford  ( WilZiam  H,  O^Dwyer^  attorney)  made 
and  argued  the  following  points : 
I.  The  counter-claims  are  clearly  inadmissible  {Code^  see 
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601).     The  liability  sued  on  is  joint  only,  and  the  rules        i 
applied  are   those  relating  to  suits  against    joint  de 
These  rules  necessarily  forbid  the  allowance  of  any  such 
ter-claims  as  those  in  question,  and  the  Code  has  mad 
change  in  these  rules  (1  Bliaa  Code^p,  370,  n.  [e]^  [/*]  /  ^ 
agt.  Cheater^  53  N.  Y.y  240  /  Bridge  agt.  Payaon^  5  Sa 
210/  Mynderae  agt.  Snook,  1  Lans.,  489/  Speyera  agt. .      i 
3  Hun,  706).     The  view  taken  by  the  learned  judge  beL      i 
expressed  in  the  following  extract  from  his  opinion :     "      i 
Code  of  Procedure  now  provides  that  judgment  may  be  f 
for  or  against  one  or  more  defendants.     The  ultimate  r      I 
of  parties  on  the  same  side,  as  between  themselves,  ma     i 
determined,  and  a  defendant  granted  any  affirmative  relie 
which  he  is  entitled  (Code  Civil  Pro,,  see.  1204).     The  foi 
rule  has  thus  been  radically  changed.     Should  it  appea 
the  trial  of  this  action  that  the  defendants,  Cramer,  Ail     i 
and  Cramer,  alone  were  liable,  the  plaintiff  would  be  enti 
to  a  judgment  against  them,  while  the  complaint  would    i 
dismissed  as  to  the  other  defendants.    These  defendants 
tlieir  answer,  deny  joint  liability  with  others,  averring  it  tc    i 
several,  if  any  exists.     They  are  entitled  to  a  trial  of      i 
issue,  and,  if  successful,  should  be  allowed  to  urge  tl    i 
counter-claims"  {Mcintosh  agt.  Ensign,  28  iT.  Y.,  169). 
the  first  place  the  learned  judge  is  mistaken  in  his  statem   : 
that  there  has  been  any  radical  change  within  any  very  rcc  ! 
period  in  the  rules  relating  to  the  subject  of  suits  against  jo  : 
debtors.    The  case  of  Mcintosh  agt.  Ensign  (28  N.  y.,  16 
which  was  decided  in  1863,  holds  merely  that  in  a  suit  agai:  • 
a  number  of  defendants,  sued  jointly,  the  plaintiff  may  reco>  ; 
judgment  against  those  against  whom  he  proves  a  cause   ; 
action.    It  does  not,  nor  does  any  other  case  that  we  a 
familiar  with,  hold  that  the  change  of  law  above  referred  ; 
permit  individual  counter-claims  to  be  set  up  in  a  suit  on  \ 
alleged  joint  liability.    In  the  second  place,  the  learned  judj ; 
is  mistaken  in  holding  that  the  defendants'  denial  of  the  i 
joint  liability  can  affect  the  character  of  the  action.    Can  it  \\ 
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held  that  because  the  defendants  deny  their  joint  liability  the 
cause  of  action  is  in  consequence  joint  and  several  in  its  char- 
acter ?  The  only  cases  where  individual  counter-<;laims  have 
been  permitted  to  be  interposed  are  those  in  which  the  defend- 
ants' liability  is  dearly'  several,  where  a  separate  judgment 
could  be  obtained,  and  where,  but  for  some  statute,  the  plain- 
tiff would  have  had  to  bring  a  separate  suit  agaiubt  each 
defendant  in  the  first  instance  {Newell  agt.  Salmons^  22 
£arb.j  647).  And  in  such  cases  as  these  the  plaintiff  would 
be  at  liberty  to  sever  the  action.  In  the  present  case,  how- 
ever, the  cause  of  action  is  joint  only.  In  other  words,  the 
liability  of  the  defendants  is  simply  that  of  copartners  {Bald- 
win  agt.  Briggs^  2  AVb.  N.  6%  216 ;  Peabody  agt.  Blaomef^j 
3  Abb,  Pr,^  360).  Suppose,  for  the  sake  of  argument,  that 
each  defendant  in  this  suit  should  be  permitted  to  set  up  his 
thirty  or  forty  counter-claims,  what  would  be  the  course  of 
procedure  at  the  trial  ?  According  to  the  opinion  of  the 
judge  below,  the  question  of  the  character  of  the  defendants' 
liability,  whether  joint  or  several,  would  have  to  be  determ- 
ined first.  But  how  would  this  be  done?  If  his  honor 
would  have  kindly  indicated  some  method  of  procedure  in 
this  regard,  the  necessity  for  the  present  appeal  might  have 
been  obviated.  But  unfortunately  we  .are  confronted  with 
the  principle  that  but  one  judgment  could  be  rendered  in  such 
an  action  as  the  present,  and  that  all  the  issues  must  be  determ- 
ined at  once.  Certainly,  the  case  could  not  be  tried  by 
piecemeal,  or  in  any  other  way  than  by  putting  in  all  the 
evidence  on  each  side.  At  what  stage  of  the  action  could  it 
possibly  be  determined  that  an  individual  defendant  might 
offer  evidence  in  support  of  his  own  counter-ckims  ?  Again, 
suppose,  for  the  sake  of  argument,  that  the  plaintiff  introduces 
all  his  evidence,  and  that  such  evidence  tends  to  prove  a  joint 
liability  on  the  part  of  all  the  defendants ;  the  def endants, 
then,  without  attempting  to  disprove  the  plaintiff's  case, 
introduce  evidence  in  support  of  these  one  hundred  and  fifty 
counter-claims^  and  the  case  is  then  submitted  to  the  jury. 
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What  kind  of  a  verdict  and  what  kind  of  a  judgment  or  i 
ments  would  be  entered  ?    Bearing  in  mind  that  the  plai 
proves  a  joint  liability  to  the  satisfaction  of  the  jury,  am 
defendants  prove  their  separate  connter-daims  in  like  mai 
It  is  submitted  that  any  such  rule  as  that  contended  fo 
the  defendants  would  lead  to  more  confusion  in  the  adm 
tration  of  justice  than  the  court  will  sanction  at  the  pre 
time.     The  effect  of  such  a  rule,  it  is  needless  to  say,  w( 
clearly  operate  to  effect  a  denial  of  justice.     If  it  were  to 
vail,  every  unfortunate  plaintiff  could  be  called  upon  to  ti 
vast  number  of  issues.    In  this  case  he  is  tendered  thirty^ 
by  a  single  defendant,  and  everyone  of  snch  issues  entu 
unconnected  with  thcimain  cause  of  action. 

II.  The  judgment  appealed  from  should  be  reversed  i 
the  plaintiff's  demurrer  sustained. 

Chauncey  B,  JSipley,  on  behalf  of  the  defendants  {Josi 
S.  Auerhachy  attorney  for  defendants  Cramer),  argued  i 
following  points : . 

I.  These  defendants  in  tlieir  answer  deny  joint  liabili 
with  others,  averring  it  to  be  several  if  any  exists.     They  i 
entitled  to  a  trial  of  this  issue,  and  if  successful  should 
allowed  to  urge  their  counter-claims  (Mcintosh  agt.  JShsi ; 
28  ]V.  r.,  16»). 

II.  The  common-law  rule  that  upon  a  claimed,  joint  liabi]  i 
of  the  defendants  the  recovery  must  be  against  all  the  defe  i 
ants  or  none  was  abrogated  by  the  Code ;  and  now  the  C< 
not  only  authorizes  but  requires  judgment  according  to 
facts  establidhed  against  the  defendants  liable  only,  and  • 
missal  as  to  the  rest  (BrumsMll  agt.  James  and  Eaglesi  \ 
UN.  T,^  294,  foUoioed  hy  Mclrttosh  agt.  Ensign^  supt : 
Cod^  CivU  Pro.,  sec.  1204;  Buhbell  agt.  Meigs,  50  iT.    I 
489,  at  foot,  approving  Mcintosh  agt.  Ensign). 

III.  It  does  not  now  depend  upon  the  allegations  in  '. 
complaint  as  to  the  joint  liability  of  all  the  defendants,  i 
upon  the  fact  whether  they  are  all  liable ;  and  if  some  i 
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liable  and  others  not,  the  plaintiff  may  have  judgment  against 
such  as  the  evidence  showed  to  be  liable.  So  if  the  answer 
deny  joint  liability  and  aver  it  to  be  several,  a  triable  issue  is 
thereby  raised.  1.  "  These  positions  are  well  miderstood  and 
have  received  the  sanction  of  the  courts;  that  defendant, 
upon  showing  that  one  of  several  plaintiffs  is  the  sole  party 
in  interest,  may  avail  himself  of  a  set-oflE  (counter-claim)  in  all 
respectB  as  if  the  action  had  been  brought  in  the  name  of  such 
plaintiff  alone ;  that  where  several  persons  are  made  defend- 
ants as  upon  a  joint  contract,  and  the  plaintiff  so  declares  in 
his  complaint,  but  the  proof  shows  that  in  point  of  fact  only 
a  portion  of  the  defendants  made  the  contract,  the  plaintiff 
can  recover  against  such  defendants  as  in  fact  were  liable ; 
that  it  does  not  now  depend  upon  the  allegations  in  the  com- 
plaint as  to  the  joint  liability  of  all  the  defendants,  but  np^n 
the  fact  whether  they  are  all  liable ;  and  if  some  are  liable 
and  others  not  the  plaintiff  may  have  judgment  against  such 
as  the  evidence  showed  to  be  liable"  {Cowlea  and  Cuiids  agt. 
CowUs^  9  IIow,y  361 ;  approved  in  Palmer  agt.  Davis,  23 
N.  F.,  246,  247 ;  Code  Pro.,  sec.  274 ;  Code  Civil  Pro.,  sec. 
1204 ;  PrumskiU  agt.  James,  1  ITer.,  294 ;  People  agt.  Cram 
and  White,  8  How.,  151 ;  Zink  agt.  Attenburg,  18  now..  Ill ; 
the  two  loiter  cases  disapproving  FuUerton  agt.  Taylor,  6 
How.,  259 ;  Simar  agt.  Canady,  53  iT.  Y.,  Z^l ;  appromng 
Palmar  agt.  Davis,  28  id.,  242 ;  Bathgate  agt.  Hashin,  59 
N.  Y.,  533).  2.  But  the  complaint  itself  alleges  a  "joint  and 
several"  relation  and  thus  brings  the  case  within  Parsons 
agt.  Nash  (8  How.,  454),  followed  by  Newell  agt.  Salmons 
(22  Barb.,  647,  651),  and,  also,  Briggs  agt.  Briggs  (20 
Barh.,  447,  449). 

IV.  As  a  matter  of  pleadings  the  counter-claims  become 
available  to  these  defendants  the  moment  a  separate  judgment 
is  shown  possible  under  the  issues  raised.  That  a  separate 
judgment  is  possible  under  the  answer  denying  joint  and 
alleging  several  liability  is  shown  above.  (1.)  Two  sets  of 
issues  are  uniformly  involved  when  a  counter-claim  is  pleaded 
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in  the  answer.    In  such  case,  no  matter  what  be  the  f  om 
action,  whether  legal  or  equitable,  if  plaintiff  allege  a  } 
obligation  as  to  defendants,  any  number  of  them  may  m 
in  a  separate  answer,  controvert  the  allegations  of  the  o 
plaint,  aver  a  several  contract  between  plaintiff  and  themseh 
and  as  to  that  set  up  a  counter-claim.    That  a  joint  judgm< 
is  also  possible  under  plaintiff's  theory  does  not  exclude  1 
allowance*  of  the  counter-claims,  as  a  matter  of  pleadii 
Defendants,  equally  with  plaintiff,  are  entitled  to  a  trial 
^  the  issues  raised  by  their  own  pleading ;  the  court  will  deteri 
ine  the  ultimate  rights  of  the  parties  and  grant  any  relii 
affirmative  or  otherwise,  which  the  proofs  may  justify.    ] 
actions  alleging  a  joint  liability  and  under  the  sections  of  tl 
Codes  above  referred  to,  the  general  terms  of  this  court  an 
the  court  of  appeals  have  held  that  a  denial  by  defendants  ( 
joint  liability  and  an  averment  of  a  several  liability  raises  a 
issue  which,  if  successful,  renders  available  counter-claims  s< 
up  by  such  defendants  {See  Cowlee  agt.  Cowles  ;  Palmer  ag 
Da^is;   Code^  sec.   1204;  BrumakiU  agt.  James;   Peop^ 
agt.  Oram;  Zink  agt.  AUevihurg^  cited  in  point  third,  ahovt 
(2.)  The  authorities  cited  by  appellant  {Perry  agt.  Cheater,  5 
jr.    y.,  240 ;  Taylor  agt.  Root,  4  Keyes,  335)  are  those  c 
cases  where  actions  were  founded  upon  liability  conceded  \ 
be  either  joint  or  several,  with  no  issue  made  upon  that  subjec 

V.  No  objection  to  the  counter-claims  is  specified  in  tl 
demurrer  except  the  one  already  considered ;  none  is,  ther 
fore,  available  on  this  hearing  {Code  Civil  Pro,,  sec.  496 
and  since  the  counter-claims  are  in  other  respects  well  pleader 
all  the  averments  are  admitted  by  the  demurrer  under  tl 
rule  {O'roeebech  agt.  Du/naoomh,  41  Ho^v.,  302).  And  in  th 
case  such  admission  involves  all  the  material  averments  of  tl 
first  answer,  for  the  first  answer  is  renewed  and  repeated,  an 
therefore,  adopted  as  a  part  of  each  counter-claim  subsequent 
pleaded  {Hammond  agt.  Earle,  58  How.,  426,  437,  wnd  cas 
there  cited). 

YI.  Plaintiff's  complaint  is  defective,  and  having  himse 
Vol.  LXVI       63 
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first  committed  errors  in  pleading  he  cannot  prevail  on  this 
demuirer,  even  though  the  answer  were  insnfScient  per  9$ 
{People  agt.  Baothj  82  iT.  F.,  397 ;  Allen  agt,  McUoolm^  12 
Ahh.  {JV.  &],  235,  237 ;  Stoddard  agt  Onondaga  Annual 
Conference^  12  Barh.y  573,  575).     The  defects  of  plaintiflPs 
complaint  which  render  it  demurrable  are  given  below.     I. 
Plaintiff!^  action  is  for  damages  for  a  breach  of  contracts,  but 
there  is  ino  assignment  of  breach  such  as  good  pleading  requires. 
The  assignments  are  three  only  and  as  follows :   1.  The  aver- 
ment ^that  .defendants  did  then  and  there  break  the  said 
agreemeEtB"  «  no  sufficient  alignment  of  breach  nnder  the 
rules  of  pleading,  for  a  denial  of  it  would  raise  no  issue ;  it 
admits  of  no  evidence^  it  would  not  support  a  verdict  or  a 
judgment ;  it  ds  a  'Conclusion  of  law,  a  mere  nullity ;  no  issnar 
ble  fact  is  alleged  i(  Van  ScJiaick  agt.  Winns^  16  Barb,^  S9, 95). 
2.  So  the  averment  ^  then  and  there  admitting  that  thej  had 
not  kept  but  bad  broken  their  said  agreement,"  is  matter 
merely  evidentiary  and  insufficient  on  demurrer  {Badeau  agt. 
Mlee,  9  Abb.  N.  d,  48-,  Kelly  agt.  Waterbury,  87  N.  Z"., 
179).    Nor  is  it  ^conclusive  evidence  even  {Mills  agt.  Gouldy 
1  Abb.  N.  (7.,  97).     That  the  alleged  admission  is  merely  evi- 
dence for  a  jury  and  aiot  matter  to  be  pleaded ;  and  that  it  is 
bad  evidence  because  .-a  part  of  it  is  withheld,  to  wit,  ^^  various 
facts  and  excuses  in  ^xtemuation,"  there  can  be  no  question 
(1  Greerd.  on  Ev^  [11^  -ed.'],  sees.  201,  218).    Statement  of 
partial  evideneo  of  a  fact  is  not  an  avennent  of  the  fact  {Page 
agt.  Boyd^  11  H^w.^  ^th).    ^  The  issuable  facts  in  a  legal 
action,  and  the  facts  material  to  relief  in  an  equitable  suit, 
should  be  stated  to  the  complete  exclusion  of  the  law  and  the 
evidence  "  {Pomermfe  Remediee  cmd  Remedial  RighU^  sees. 
529,526;  ^SfepA.  on  Plead.^  310).    Matter  evidentiary  "is 
not  capable  of  trial "  under  an  elementary  rule  too  well  settled 
to  need  authority  (1  Chitty  on  Plead.  \lQth  Am.  ^rf.],  56G, 
248. 249 ;  Fidler  agt  Ddavan,  20  Wend.^  58).     3.  The  refusal, 
as  alleged  "  defendants  wrongfully  and  fraudulently  refused 
further  to  print,"  &c.|  is  not  operative  ds  «  breach  for  tl^o 
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reasons :  First  It  does  not  appear  affirmatively,  as  the  o 
require,  that  the  refusal  was  addressed  to  defendants,  oi 
anyone  on  their  behalf  who  had  a  right  to  demand  or  accept  ] 
formance.    It  was  not,  so  far  as  the  complaint  shows,  a  refi 
inter  partis.  For  aught  that  appears  ^'  it  might  have  been  a  n 
sal  answering  to  the  plea,  had  it  been  addressed  to  a  neighbor 
way  connected  with  the  defendant,  and  of  which  he  had  ne 
heard ; "  "  the  declaration  to  a  third  person  was  not  a  bread 
It  should  appear  upon  the  face  of  the  complaint  that  1 
refusal  was  addressed  to  the  plaintiff  or  to  his  authoriz 
representative "  {Tramr  agt.  Halstcad^   23  Wend.^  66,   7 
McDonald  agt.  WiUiamSj  1   HiU,^  865 ;    Thompson    aj 
Govld,  16  Ahb.  [JST.  5.],  424,  428 ;  8.  P.,  MUls  agt.  Goul 
1.  Alb.  If.  C.y  93,  97).     The  breach  of  a  contract,  like  the  co 
tract  itself,  must  be  inter  partis  {Hart  agt.  Ilart^  Jr,^  \ 
How.y  418,  424);  a  stranger  cannot  paaticipate  (1  Pars,  c 
Conts.  \hth  ed,],  8).     Second.  The  further  averment  "  and  di 
then  and  there  notify  the  plaintiff  of  such  refiisal"  is  co] 
elusive  evidence  that  the  refusal  itself  was  addressed  to  son 
pei'son  other  than  plaintiff;  otherwise  this  averment  won! 
be  without  force  {Tramr  agt.  Halstead^  23  Wend.^  66,  70 
**  and,  if  it  was  entitled  to  any  weight,  could  only  be  of  u 
in  relieving  the  plaintiff  from  liability  for  not  being  ready 
{McDonald  agt.    WiUiams,    1   BiU.,   386).     Third.  If  tl 
refusal  itself  was  a  nullity,  it  follows  necessarily  that  ar^ 
notice  of  it  must  be  without  legal  force ;  for  a  nullity  f u  i 
nishes  no  basis  for  any  legal   proceeding  {McNamara  < ; 
JfuUitieSj  6  [I]  ).    Fourth.  Another  fatal  defect  is,  it  does  n  i 
appear  and  there  is  nothing  to  show  that  any  work  was  doi 
when  tlie  I'efusal  was  uttered,  that  the  time  for  performan 
liad  arrived.    To  render  a  refusal  effectual  as  a  breach,  ti 
time  for  performance  must  have  actually  arrived  and  passe  I 
eo  that  there  remains  no  locics  penitentim.    For  aught  tb  i 
appears  defendants  were  under  no  obligation  then  to  do  an  ; 
thing ;  they  may  have  had  time  to  perform  in  the  future ;  i 
is  only  when  the  day  for  performance  has  passed  that  '  ] 
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action  can  be  maintained  for  refusal  in  our  state.    In  England 
it  is  otherwise  {Shaw  agt.  Hejmblican  Life  Ins.  Co,j  69  If.  Z., 
286,  293) ;  until  this  happens  no  legal  right  has  been  violated 
{Burtia  agt.   Thompaony  42  N.  J%  246,  250) ;  such  is  the 
well  established  rule  {Oases  cited  in  69  N.  Z".,  293 ;  Ford 
agt.  Tiley^  6  £.  db  O.^  325 ;  Franakot  agt.  Leack^  5  C4wo., 
506;    Traver  agt.  RaXstead,  23  Wmd.,   66).     Fifth.   The 
characterizing  words   "wrongfully  and  fraudulently"    add 
nothing  to  the  badly  pleaded  refusal    "  It  has  been  repeat- 
edly decided  that  the  allegation  that  an  act  is  ^unlawful' 
is  not  the  statement  of  a  fact,  but  a  conclusion  of  law." 
{Ensign  agt.  Sherman^  13  Houo.^  87,  est  foot\  and  the  rule 
is    the    same    respecting    characterizing    words    generally. 
II.  Plaintiff  fails  to  show  by  averment  of  facts  that  he  has 
suffered  any  damage  whatever;  nothing  appears  upon  the 
subject  but  legal  conclusions.    A  pleading  is  ill  on  demurrer 
when,  founded  on  a  claim  for  damages,  it  avers  nothing  but 
the  pleader's  own  inferences  and  conclusions.     1.  Such  vagUe 
generalities  as  "  has  been  greatly  damaged,"  "  has  sustained 
damages  to  the  amount  of,"  &c.,  are  not  issuable  matter  (  Van 
Schaick  agt.  Winne^  16  Baah.^  89,  95).    2.  Facts  must  be 
pleaded  from  which  damages  may  appear  to  have  arisen,  such 
as,  for  example,  that  the  work  was  not  done;  that  some 
specific  customer  neglected  to  pay ;  that  defendants  omitted 
to  do  some  particular  thing  that  they  were  obligated  to  do 
under  their  contracts.    Nothing  of  the  sort  is  set  forth  in  the 
complaint;  not  a  single  omission;  only  a  refusal  uttered  to 
some  third  person  of  which  plaintiff  had  notice.    The  aver- 
ment of  substantial  damages  is  essential  in  a  case  like  this, 
since  a  refusal  is  only  a  constructive  breach,  from  which  no 
damages  flow.    Damages  must  be  pleaded  and  proved  {AUen 
agt,  Gotddj  1    Wend.^  182, 185  /  Thompson  agt.  Gould^  16 
Ahb,  [iT.  aX],  424,  428 ;  Eider  agt.  Pmd,  28  Barb.^  44:7 ; 
Mills   agt.    Ooidd^   1    Abb.  N.    C,  97).    The   foregoing 
authorities  hold  distinctly  that  the  breach  claimed  in  such 
cases  is  not  actual  but  constructive  merely;  tb(tt  a  refusal 
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operates  as  a  breach  by  reason  of  prejudice  to  plaintifE  arieiag 
from  the  refusal.  If  there  is  no  damage  there  is  no  breach. 
The  damage  of  the  refusal  is  the  gist  of  the  breach.  If  there 
is  no  damage,  no  withholding,  no  neglect  or  omission,  in 
short,  if  the  refusal  is  naked,  no  right  is  violated,  and  conse- 
qnently  there  is  no  breach.  Performance  most  be  shown  to 
be  due,  that  the  refusal  may  take  effect  {Traver  agt.  Salaiead, 
?3  Wejul.,  71).  III.  PiaintifTs  agreement  of  August  1,  1876, 
in  which  the  previous  agreements  are  merged,  is  an  agree- 
ment with  and  on  behalf  of  defendant  Aikena  alone ;  it  so 
appears  on  its  face,  and  any  mere  allegation  of  plaintifE  that  it 
was  made  on  behalf  of  all  the  defendants  is  simply  his  own 
erroneous  legal  conclusion,  inconsistent  with  the  express 
language  of  the  letter  itself;  the  court  will  construe  the 
agreement  and  determine  who  are  bound  by  it  and  to  what 
its  provisions  relate ;  it  is  a  question  of  law  not  pleadable 
{Lat/utm  agt.  Wesiervelt,  26  Jiarb.,  261 ;  £arton&gt.  Sackett, 
3  Hoio.,  358).  The  agreement  is  the  best  evidence  of  its 
own  meaning.  It  ifi  addressed  to  defendant  Aikens,  and 
accepted  by  him ;  and  as  to  the  descriptive  words,  "  Pres't 
American  Newspaper  Union,"  tiiey  are  surplusage  so  far  as 
the  contract  is  coneerned.  So  the  word  "  president"  affixed 
to  the  signature,  "A.  J,  Aikens,"  at  the  end,  is  descriptive 
merely,  and  of  no  legal  force,  as  has  been  repeatedly  held 
respecting  contracts  {De  Witt  agt  Walton,  9  N.  ¥.,  571). 
Besides,  there  is  nothing  in  the  comptaint  showing  that 
defendant  Aikens  held  any  office  or  had  any  authority,  as 
president,  to  bind  other  defendants ;  nor  is  there  any  allegation 
that  he  was  in  fact  president,  or  that  he  was  known  a&  such. 
IV.  The  complaint  is  demurrable  because  a  part  of  the 
defendants  are  not  connected  with  the  transactions  therein 
referred  to  between  May  3,  1876,  and  January  2, 1S77,  except 
as  guarantors  and  on  an  alleged  collateral  liability  which  is 
not  supported  by  any  consideration  moving  from  plaintiff ; 
and  it  so  appears  on  the  face  of  the  complaint.  Such 
defect  renders  a  complaint  bad  on  demurrer  {Le  Roy  agt. 
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Shaw,  2  Dtier,  626).  Moreover,  such  allegation  would  not 
warrant  a  judgment  against  all  the  defendants  on  a  joint 
liability,  and  therefore  the  complaint  is  demurrable  under  the 
very  principle  for  which  plaintiff  himself  contends  on  this 
hearing.  V.  The  judgment  for  defendants  Cramer,' Aikens 
&  Cramer,  overruling  plaintiffs  demurrer,  should  be  aflirmed, 
with  costs. 

Daniels,  eA —  The  action  was  brought  by  the  plaintiff  for  the 
breach  of  a  contract  alleged  to  have  been  made  with  the  defend- 
ants for  the  publication  of  advertisements  in  various  news- 
papers printed  in  different  portions  of  the  United  States,  and 
for  the  recovery  of  an  amount  alleged  to  have  been  paid  for 
the  expenses  of  advertisements  not  actually  made.  Thi*ee  of 
the  defendaots  answered,  alleging  in  substance  that  the  con- 
tract, whatever  may  have  been  its  terms,  was  made  with 
them,  and  then  by  way  of  further  defense  they  set  forth  a 
large  number  of  counter-claims  upon  the  contracts  alleged  to 
have  been  made  with  them  by  the  plaintiff,  which  he  failed 
to  perform.  And  it  was  to  the  portions  of  the  answer  pre- 
senting these  counter-claims  that  the  plaintiff  demurred.  His 
demurrer  proceeded  upon  the  ground  that  as  the  counter- 
claims were  not  alleged  to  exist  in  favor  of  all  tlie  defendants 
in  the  action,  that  they  were  improperly  set  forth  in  the 
answer  of  the  three  defendants.  And  this  position  would 
undoubtedly  be  tnle  if  the  answer  concedes  a  joint  liability  to 
the  plaintiff  by  all  the  defendants.  But  it  did  not.  The 
three  defendants  answering  in  effect  alleged  that  the  contract 
was  made  exclusively  with  them.  And  if  that  fact  shall  be 
established  at  the  trial,  then  the  complaint  must  be  dismissed 
as  to  all  the  remaining  defendants.  For  even  if  it  be  assumed 
that  a  joint  contract  has  been  set  forth  in  the  complaint  as  the 
ground  of  the  action,  the  court  at  the  trial  can  still  award 
judgment  in  favor  of  the  plaintiff  against  these  three  defend- 
ants, if  as  a  matter  of  fact  it  shall  be  made  to  appear  that  they 
were  the  only  persons  liable  to  the  plaintiff  {Code  Civil  JPro,^ 
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9ec.  1204 ;  Mcintosh  agt.  Ensign^  28  N.  Z".,  169).    M 
the  answer  of  the  three  defendants  they  asserted  tliat 
the  nature  of  the  liability.     They  were  not  concluded 
this  subject  by  any  allegations  contained  in  the  complain) 
were  at  liberty  to  deny  the  alleged  joint  liability,  and  fa 
to  allege  the  fact  to  be  that  whatever  contract  had 
made  was  made  by  themselves  with  the  plaintiff.    Ai 
they  should  turn  out  to  be  correct  in  those  allegations, 
the  action  would  become  an  action  between  the  plaintiff 
themselves,  and  in  that  contingency  the  coanter-claimi 
forth  by  them  in  their  answers  would  be  legally  applicabl 
any  claim  which  might  exist  in  favor  of  the  plaintiff  ui 
the  agreement  or  agreements  relied  upon  by  him.     This 
an  entirely  proper  mode  of  proceeding.    The  three  defi 
ants  were  clearly  entitled  to  aver  that  the  liability  relied  u 
by  the  plaintiff  was  wholly  confined  to  themselves,  anc 
follow  that  averment  with  such  counter-claims  as  existec 
might  be  alleged  to  exist  in  their  own  favor  against  1 
This  was  the  course  of  practice  whicli  they  followed, 
was  entirely  right,  and  the  judgment  from  which  the  ap 
has  been  taken  should  be  affirmed,  with  costs. 
Davis,  P.  J.,  and  Bkady,  J.,  concur. 


SUPEEME  COURT. 


John  Wilkinson  agt.  The  Nobth  Kivee  Construction  ' 
PANY  and  AsHBEL  Gbeen,  receiver  thereof,  &c. 

Beeeiter —  Order  rentraining,  bringing  or  proMcuHng  proceedings,  or  in 
manner  interfering  mth  aseets  — Effect  of,  on  claimants  not  a  par 
action  —  Motions  which  must  be  made  in  first  Judicial  district —  Co( 
Civil  Procedure,  sections  602  to  685,  760,  1806,  1810,  1812,  1781  to 
1885.  1886,  1681,  1787,  1940,  2265,  2451. 

Motion  by  plaintiff  or  claimant  to  commence  an  action  against  ( 
receiver  of  the  North  River  Construction  Company,  for  the  forecl* 
of  a  mechanic's  lien  filed  in  the  clerk's  office  of  Oneida  county.  O 
14th  of  January,  1881,  this  court  at  special  term  thereof  held  ii 
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first  judicial  district,  appointed  G.  receiver  of  said  construction  com- 
pany in  an  action  brought  by  one  W.  a  stockholder,  against  said  con- 
struction company  as  defendant.  Q.  had  been  previously  appointed 
such  receiver  by  a  court  of  chancery  of  the  state  of  New  Jersey.  On 
February  7,  1884,  the  special  term  in  first  district  made  an  order  in  said 
W.  case,  restraining  all  persons  from  bringing  or  prosecuting  any  such 
proceedings  against  the  construction  company  or  in  any  manner  inter- 
fering with  its  assets  until  the  further  order  of  the  court: 

Held,  that  the  motion  could  not  be  made  until  the  order  of  February 
seventh  was  vacated  or  modified. 

The  order  is  valid  and  binds  the  plaintiff,  as  claimant  in  this  action,  pre- 
cisely as  if  he  were  an  actual  p^rty  to  the  action  in  which  that  order 
was  made. 

An  application  to  vacate  or  modify  such  order  and  for  leave  to  sue  the 
receiver  might  be  joined  in  one  motion,  but  such  a  motion  could  only 
be  made  in  the  first  judicial  district. 

Oneida  Special  Term^  February^  1884. 

Motion  by  plaintiff  or  claimant  to  commence  an  action 
against  Ashbel  Green,  as  receiver  of  the  North  River  CJon- 
Btruction  Company,  for  the  foreclosure  of  a  mechanic's  lien, 
filed  in  the  clerk's  office  of  Oneida  county  on  the  2l8t  day  of 
December,  1883. 

The  petition,  which  is  entitled  as  above,  alleges  the  appoint- 
ment of  Ashbel  Green  as  receiver  of  the  North  Kiver  Con- 
stniction  Company,  a  corporation  organized  under  the  laws  of 
the  state  of  New  Jersey,  and  that  thereupon  said  receiver 
succeeded  to  all  the  right,  title  and  interest  of  said  company. 
That  John  "Wilkinson,  the  petitioner,  has  the  claim  amounting 
to  $717.^3  against  the  Holmes  Brothers,  as  contractors  with 
said  construction  company,  for  labor  performed  and  material 
furnished  for  the  erection  of  a  passenger  freight  depot  at 
Vernon  in  the  county  of  Oneida. 

That  the  New  York,  West  Shore  and  Buffalo  Eailroad 
Company,  a  corporation  organized  under  the  laws  of  New 
York  and  New  Jersey,  is  the  o^vner  of  said  depot  building 
and  of  the  land  upon  which  the  same  stands ;  that  the  con- 
struction company  was  the  contractor  with  the  railway  com- 


NEW  YORK  PRACTICE  REPORTS. 


Wilkinson  agt.  The  North  River  Constmction  Company. 

- 

pany  for  the  erection  of  said  building,  and  that  said  rec< 
is  made  a  party  to  this  action  for  the  complete  determinj 
of  all  rights  or  equities  between  said  owner,  contractor 
claimant. 

The  petitioner  further  alleges  that  "this  action  is  ( 
menced  to  enforce  a  lien  against  the  buildings  of  said  rail 
company,"  and  that  no  personal  claim  is  made  against 
receiver  of  the  construction  company. 

In  opposition  to  this  motion  affidavits  were  read  shop 
that  on  the  llth  of  January,  1884,  this  court,  at  a  sp€ 
term  thereof,  held  in  the  first  judicial  district,  appoii 
Ashbel  Green  receiver  of  said  construction  company,  in 
action  brought  by  Charles  E.  Woerishoflfer,  a  stockholdei 
plaintiflf,  against  the  North  River  Construction  Compan; 
defendant. 

That  the  same  person  had  been  previously  appointed  b\ 
receiver  by  a  court  of  chancery  of  the  state  of  New  Jen 

It  also  appeared  that  on  the  7th  day  of  February,  18 
the  special  term  in  first  district  made  an  order  in  s 
"WoerishofEer's  case  restraining  all  persons  from  bringing 
prosecuting  any  such  proceedings  against  the  constructi 
company,  or  in  any  manner  interfering  with  its  assets  until  1 
further  order  of  the  court. 

The  principal  office  of  the  construction  company  has  alwc 
been  located  in  the  city  of  New  York. 

The  receiver  says,  in  his  affidavit^  that  the  state  of  accou 
between  the  construction  company  and  the  railway  compa] 
is  such  as  to  require  a  long,  tedious  and  expensive  accountii 
to  determine  what  balance  is  due  from  the  latter  to  tl  i 
former. 

Judson  &  Traoey^  for  motion. 

C7.  B.  AlexandeVy  opposed. 

Vann,  J.  —  Judge  Obbbn  was  apparently  appointed  undd 
tlie  power  conferred  by  section  1810  of  the  Code  of  Civi 
Vol.  LXVI        64 
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Frocednre.  By  the  third  nnhdiriBioii  of  that  section  the 
court  is  authorized  to  appoint  a  receiver  of  the  property  of  a 
corporation  in  an  action  brought  by  a  stockholder  to  preserve 
its  assets.  This  section,  which  applies  to  both  foreign  and 
domestic  corporations  {eec.  1312),  is  the  only  one  authorizing 
the  appointment  of  a  receiver  for  a  corporation  created  under 
the  laws  of  another  Btate, 

Section  1806,  which  authorizes  an  injunction  to  restrain 
creditors  from  bringing  actions  does  not  apply  to  section  ISIO, 
but  only  applies  to  actions  brought  as  prescribed  in  articles 
S,  3  and  4  of  title  3,  chapter  16,  or  sections  1781  to  1803, 
inclusive.  Article  2,  which  inolndee  sections  1781  to  1784, 
authorizes  actions  against  the  trustees,  directors,  managers  or 
other  officers  of  a  corporation  to  regulate  and  control  their 
conduct,  but  does  not  aathorize  any  action  against  the  co^ 
poration  itself. 

Articles  3  and  4,  sections  1784  to  1804,  apply  only  to 
domestic  corporations  or  those  created  by  or  under  the  laws 
of  this  state.  It  is  apparent  from  reading  sections  1885  and 
1 886  together,  that  the  order  of  the  special  term  in  the  first 
district,  granted  February  seventh,  cannot  be  regarded  as  an 
injunction  order  made  under  section  1806.  As  an  injunction 
order  proper  no  authority  can  be  found  in  t-he  Code  {Sea.  608 
to636,  1681,  1787,  1806,  1809,  1876,  1940,  2265  and  ^Hl). 

it  does  not  follow,  however,  that  the  order  was  invalid 
even  if  it  was  not  expressly  authorized  by  statute.  The 
power  to  appoint  a  receiver  implies  the  power  to  adequately 
protect  him.  An  attack  upon  the  receiver,  who  is  merely  the 
creature  and  agent  of  the  court,  ia  an  attack  upon  tlie  court 
itself.  It  has  accordingly  been  held  that  the  court  appointing  a 
receiver  of  the  property  of  the  corporation  has  the  power  to 
stay  further  proceedings  in  an  action  then  pending  against 
such  coi-poration  upon  motion  and  without  a  suit  commenced 
for  that  purpose  {Attorney  General  agt.  Guardian  Mutual 
life  Ins.  Co.y  77  JV.  Y.,  272,  276). 

The  appoiotineat  of  such  receiver  is  for  the  benefit  of  all 
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creditors  and  is  in  the  nature  of  a  jadgment  for  all.  It  is 
binding  upon  them  all,  even  if  none  of  them  are  named  as 
parties  or  in  any  way  assent  to  it.  They  therefore  become 
subject  to  the  order  of  the  court  to  the  same  extent  as  if  they 
were  parties  to  the  record  in  the  action  in  which  the  receiver 
was  appointed. 

The  receiver  is  their  representative  and  through  him  they 
become  parties  to  the  action.  As  was  said  by  judge  Andbewb 
in  delivering  the  opinion  of  the  court  in  the  case  la^t  cited : 

"The  creditors  are  parties  to  the  proceedings  for  the 
discolution  and  winding  up  of  the  corporation  through  the 
7'eceivery  and  as  such  are  subject  to  the  control  of  the  supreme 
court  and  may  be  restrained  from  any  interference  with  the 
assets  in  the  hands  of  the  receiver  or  with  his  administration 
of  the  affairs  of  the  corporation." 

If  the  court  can,  by  an  order  made  in  the  original  action, 
restrain  a  creditor  from  prosecuting  a  suit  ali*eady  com- 
menced, it  can,  by  a  like  order,  restrain  a  creditor  from 
commencing  an  action.  If  it  can  by  a  special  order  restrain 
one  creditor  it  can  by  a  general  order  restrain  all.  Such  an 
order  is  not  an  injunction  under  the  Code,  but  an  order  stay- 
ing tlie  proceedings  of  a  party.  It  forbids  all  from  interfer- 
ing with  the  property  which  the  court,  through  its  officers, 
holds  for  the  benefit  of  all. 

It  follows  that  the  order  of  February  seventh,  made  at 
Special  Term  in  the  city  of  New  York,  is  valid,  and  binds 
the  plaintiff,  as  claimant  in  this  action,  precisely  as  if  he 
were  an  actual  party  to  the  action  in  which  that  order  was 
made.  The  following  authorities  are  cited  in  support  of 
this  conclusion :  Attorney  General  agt.  Guardian  Life  Insur- 
ance Company  (77  Jff.  Z.,  272,  276,  277) ;  Thompson  agt. 
Brown  (4  John.  Ch.y  619,  643) ;  J/^oe  agt.  Gibson  (7  Paige^ 
513) ;  Angel  agt.  Smith  (9  Vesey,  Jr.,  335) ;  In  re  Heming 
(2  Paige,  316 ;  2  Story  Eg.  Jur.,  eeca.  833,  891 ;  Barh. 
Ch,,  73). 

The  claimant  is  not  a  creditor  of  the  construction  com- 
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pany  in  the  ordinary  sense  of  the  term;  and  he  expressly 
states  in  his  petition  that  he  makes  no  personal  claim  against 
the  receiver.  This,  however,  cannot  relieve  him  from  the 
effect  of  the  restraining  order,  because  his  lien  can  only  be 
worked  out  through  the  construction  company.  He  has  no 
lien  upon  the  railway  company,  except  to  that  extent  that  it  is 
indebted  to  the  construction  company.  That  debt,  subject  to 
the  lien,  belongs  to  the  receiver,  who  ho!ds  it  for  the  benefit 
both  of  the  claimant  and  the  creditors  of  the  construction 
company. 

This  motion  cannot,  therefore,  be  made  until  the  order  in 
question  is  vacated  or  modified,  ^n  application  for  such 
relief  and  for  leave  to  sue  the  receiver  might  be  joined  in 
one  motion.  Such  a  motion,  however,  could  only  be  made 
in  the  first  judicial  district  {Code  of  Civil  Procedure^  sec.  769). 

The  motion  is  denied,  but,  as  the  practice  is  unsettled, 
without  costs. 


SUPEEME  COURT, 


Eenby  D.  Donnelly,  as  sequestrator,  &c.,  agt.  Willl^oc 

West  and  Mary  McDonald. 

Action  for  diaoree  —  Affidavit  and  order  for  pubUeation  of  iwmmoM — Sttf- 
ficiency  of  affldaviU  to  autfuniu  court  to  grant  order — JurudictUm. 

Proceedings  will  be  upheld  when  taken  in  ^ood  faith,  in  the  absence  of 
any  affirmative  evidence  disproving  the  facts  alleged,  if  the  original 
papers  contained  evidence  calling  for  the  exercise  of  the  judgment  of 
the  officer  who  is  required  in  the  first  instance  to  determine  their 
sufficiency. 

Where  a  court  or  officer  has  such  a  degree  of  evidence  before  him  as 
fairly  to  require  the  exercise  of  judgment  upon  its  weight  and  effect^ 
an  erroneous  conclusion  simply  renders  his  act  voidable  but  not  void. 
When  the  proof  has  a  legal  tendency  to  make  out  a  proper  case  in  all 
its  parts  for  using  the  process,  then,  although  the  proof  may  be  slight 
and  inconclusive,  the  process  will  be  valid  until  it  is  set  aside  by  % 
direct  proceeding  for  that  purpose. 
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In  an  action  for  a  limited  divorce  the  plaintiff  stated  in  her  affidav 
the  summons  was  issued  on  or  about  March  twenty-eight  last,  th       1 
is  informed  by  her  attorney  and  verily  believes  that  diligent 
have  been  made  to  serve  the  same  on  the  defendant,  but  that  \i 
not  be  found  within  this  state  and  that  personal  service,  fo:       i 
reason  cannot  be  made  within  this  state.     She  then  avers  that 
to  and  at  the  time  of  issuing  the  summons,  the  defendant  resided        I 
city  of  New  York,  but  that  since  such  time  she  has  been  inform      I 
the  defendant,  by  a  letter  received  from  him,  that  he  has  go 
Greenwich,  Connecticut,  to  reside,  and  that  he  resides  there,  an* 
deponent  has  also  been  informed  by  others,  and  believes,  that  the  dt 
ant  is  boarding  and  staying  at  Greenwich,  and  as  deponent  is  inf  c      i 
and  believes  he  is  remaining  there  to  avoid  the  service  of  the  sum 
on  him.    That  defendant  has  a  dwelling-house  which  he  has  h<     I 
fore  long  occupied  as  a  residence  in  the  city  of  New  York  and  a      j 
amount  of  property  in  that  city,  and  that  he  is  the  husband  of  «     i 
nent,  and  that  she  separated  from  him  because  of  his  ill-treatme 
deponent  at  the  city  of  New  York,  and  his  refusal  to  support  her,     i 
that  this  action  is  brought  for  a  limited  divorce,  and  to  obtain  a  d* 
or  judgment  for  a  separation  and  for  a  separate  support  and  ma     I 
nance,  and  that  the  place  of  trial  is  in  Chemung  county.    And  c    i 
nent  further  says  that  a  good  cause  of  action  exists  against  this  dei    i 
ant  and  for  which  this  action  is  brought.    Accompanying  this  afflc    i 
are  two  affidavits  by  parties  employed,  stating  the  efforts  which      i 
had  made  to  serve  the  defendant  within  this  state. 

Eield,  that  the  facts  stated  in  these  affidavits  Is  evidence  sufflciei 
Justify  the  judge  in  his  conclusion  as  to  the  non-residence  of  the  def 
ant,  and  as  to  his  having  departed  from  the  state  with  the  inten 
avoid  the  service  of  the  summons,  and  there  certainly  was  some  i 
dence  that  the  defendant  could  not,  with  due  diligence,  be  fount 
served  within  the  state. 

While  it  is  necessary  for  the  affidavit  to  show  facts  constituting  a  ct 
of  action,  it  is  not  necessary  to  give  all  the  evidentiary  facts.    '  I 
resultant  facts  are  sufficient,  if  stated  in  the  affidavit,  to  give  the  cc  i 
Jurisdiction. 

ffeld,  that  the  affidavit  of  plaintiff  sets  forth  the  resultant  facts,  to  t  i 
That  in  consequence  of  his  ill-treatment  of  her  and  his  refusal  to  s  . 
port  her  at  the  city  of  New  York,  she  separated  from  him  and  that  1 1 
action  is  brought  for  that  reason. 

Edd,  further,  that  there  is  enough  in  the  affidavit  to  bring  the  case  witl 
one  or  both  of  the  provisions  of  8  Revised  Statutes,  page  157,  whi  i 
permits  a  separation  for  the  cruel  and  inhuman  treatment  by  the  h  i 
band  of  his  wife,  and  also  "  for  such  conduct  on  the  part  of  the  hii 
band  towards  his  wife  as  may  render  it  unsafe  and  improper  for  her 
cohabit  with  him. 
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J7«U,  also,  that  there  wai  in  this  case  evidence  befoK  the  judge  who  made 
the  order  for  publication  (though  slight),  tending  to  show  that  both 
parties  were  in  legal  contemplation  InhabitaDta  of  this  state  at  the  lime 
of  the  conunencement  of  this  action  In  which  the  pldntiff  was 
appointed  sequestrator. 

Although  it  might  bo  that  on  an  application  directly  to  open  the  Judg- 
mentinthecaseof  TTff'agt.lTnf,  thecourtWDulddeem  that  the  affidavit 
on  which  the  order  of  pulilication  was  based,  was  not  sufflcientif 
specific,  jet  in  this  action  the  record  of  this  Judgment  is  prima  faeU 
evidence  and  mtist  be  held  conclusive  aotil  clearly  and  explicitly 
disproved. 

^fecial  Term,  December,  1880. 

Thib  action  ib  brought  by  the  plaintifi  who  was  appointed 
seqoeBtrator  of  the  personal  property  of  defendant  West,  to 
eet  aside  certaia  conveyanceB  made  by  him  to  his  daughter, 
B£  fraudulent  end  void  as  against  the  pluotiff  in  actions  of 
West  agt  West. 

E.  H.  Benn,  for  plaintiff. 

John  McDonald  and  WiUiam  FvUertoti,  for  defendant 

Lawkenck,  J.  —  It  is  said  by  Couhtbymas,  J.,  in  Hanctty 
■&gi.  Quick  (47  How.  Pr.,  235)  that  the  general  tendency  of 
the  recent  decieionB  is  to  ophold  the  proceedings  when  taken 
in  good  faith,  in  the  absence  of  any  affirmative  evidence  die- 
proving  the  facts  alleged,  if  the  original  papers  contained  evi- 
dence calling  for  the  exercise  of  the  jadgment  of  the  officer 
T7ho  is  required  in  the  first  instance  to  determine  tlieir  saf- 
£ciency.  And  the  anthorittes  cited  by  the  learned  justice,  in 
his  opinion,  seem  to  fully  sastain  his  view  of  the  law  {See 
Van  Wyck  agt.  Hardy,  39  flow.,  392 ;  Waffle  agL  GcMe,  53 
Barh.,  517;  Peck  agt.  Cook,  41  Bai^.,  549;  MUUr  agt. 
Adams,  53  JV.  T.,  409 ;  SteinU  agt.  BeU  agt.  12  Ahb.  [N.  SI], 
171 ;  TaleoU  agt.  Roaenierg,  8  Abb.  [A^.  5.],  287). 

And  Mr,  jnstieo  DAMiELs,  in  delivering  the  opinion  of  the 
general  term  of  this  court  in  Yon  Shade  agt.  Von  Rhode 
£  T.  and  C,  491),  says :  "  Where  a  conrt  or  officer  has  sncb  a 
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degree  of  evidence  before  him  as  fairly  to  require  the  exei 
of  judgment  upon  its  weight  and  effect,  an  erroneons  cot 
fiion  simply  renders  his  act  voidable,  but  not  void."    Am 
says  again :  ^^  The  rale  upon  this  subject  has  been  declare      i 
the  following  terms :  *  When  the  proof  has  a  legal  tendenc; 
make  out  a  proper  case  in  all  its  parts  for  using  the  pro< 
then,  although  the  proof  may  be  slight  and  inconclusive,      ! 
process willhevalid  until  it  is  set  aside  hy  a  direct p^vceed     \ 
for  tliat  purpose ' "  {See  Miller  agt.  Brinckerhoff^  4  D&i 
118,  120 ;  Staples  agt.  FairchUd,  3  iT.  T.,  41,  46). 

Tested  by  the  rules  above  stated,  I  am  of  the  opinion  t     I 
there  was  sufficient  in  the  affidavits  presented  to  the  coui     : 
judge  of  Chemung  county  to  call  upon  hiiii  to  exercise 
judicial  judgment,  and  even  if  I  were  disposed  to  differ  w 
him  as  to  the  judgment  he  formed  upon  those  affidavits    I 
could  not  hold  that  the  court  had  no  jurisdiction  over  1    ; 
defendant  William  West,  and  that  the  judgment  rendei    I 
against  him  was  therefore  void  {See  Von  lihade  agt.  V    i 
Rhode;  2  Thxmpson  <&  Cook, 491,  494,  496 ;  ITaU  agt.  Mi 
ger^  5  Lans.j  100). 

Mrs.  West  states  in  her  affidavit  tliat  the  summons  in  tl  ; 
action  was  issued  on  or  about  the  twenty-eighth  day  of  Mar  i 
last ;  she  then  states  that  she  is  informed  by  her  attorney,  ai  I 
verily  believes,  that  diligent  efforts  have  been  made  to  ser  ; 
the  same  on  the  defendant,  but  that  the  defendant  cannot  1  ! 
found  within  this  state,  and  that  personal  service,  for  th  I 
reason,  cannot  be  made  within  this  state.  She  then  ave  i 
that,  prior  to  and  at  the  time  of  issuing  the  summons,  tl  ! 
defendant  resided  in  the  city  of  New  York,  but  that  sine  ! 
the  issuing  of  said  summons  she  has  been  informed  by  th  i 
defendant,  by  a  letter  received  from  him,  that  he  has  gone  1 1 
Greenwich,  in  Connecticut,  to  reside,  and  that  he  reside ! 
there ;  and  that  deponent  has  also  been  informed  by  othen , 
and  believes,  that  the  defendant  is  boarding  and  staying  a; 
Greenwich  aforesaid,  in  the  state  of  Connecticut,  and,  ai 
deponent  is  informed  and  verily  believes,  he  is  remaining  them 
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to  avoid  the  eerrice  of  the  siiinmon8  on  him  in  this  acdoa. 
The  deponent  then  alleges  that  the  defendant  has  a  dwelling- 
house,  which  he  has  heretofore  lonf;  occnpied  as  a  residenee^ 
in  the  city  of  New  York,  and  a  krge  amount  of  property  in 
tliat  city ;  and  that  he  is  the  husband  of  deponent ;  and  that 
she  separated  from  him  because  of  hie  ill-ireatment  of 
deponent  at  the  eity  of  New  York  aforesaid,  and  his  refusal 
to  support  her,  about  the  eighth  of  April  last ;  and  that  this 
action  is  brooght  for  a  limited  divorce,  and  to  obtain  a  decree 
or  judgment  for  a  separation  from  bed  and  board  forever, 
and  for  a  separate  support  and  maintenance;  and  that  the 
place  of  trial  is  in  Chemung  county.  The  affidavit  proceeds : 
"And  deponent  further  says  that  a  good  cause  of  action  exists 
against  tlie  defendant,  and  for  which  this  action  is  brought  aa 
aforesaid ;  and  further  deponent  saith  not."  Accompanying 
this  affidavit  are  two  affidavits  made  by  parties  employed  by 
the  plaintiff's  attorney,  stating  the  efforts  which  they  had 
made  to  serve  the  defendant  within  this  state. 

The  county  jndge  upon  these  affidavits  decUred  that  it 
appeared  to  his  satisfaction  that  the  defendant  cannot,  with 
due  diligence,  be  fonnd  within  this  state,  and  that  it  fnrtlier 
appeared  by  tiie  affidavit  of  Emma  E.  West,  the  plaintifF,  that 
a  cause  of  action  in  favor  of  the  plaintiff  exists  against  the 
defendant.  The  order  further  recites  "and  it  also  appearing 
hy  affidavit  aa  aforesaid  that  the  defendant  is  not  a  resident  of 
this  state  or  has  departed  tlierefrom  to  avoid  the  service  of 
the  summons  in  this  action,  and  that  he  now  resides  in  Green- 
wich in  the  state  of  Connecticut,  and  that  this  action  b  for  a 
limited  divorce,  to  wit,  to  obtain  a  decree  for  a  separation  of 
the  plaintiff  from  the  defendant  and  for  separate  maintenaace, 
and  the  place  of  trial  being  in  Chemung  county,  Ac,  it  is 
ordered  that  service  be  made  on  the  defendant  by  publi- 
cation," &c.  How  can  it  be  said  that  these  affidavits  did  not 
present  any  case  calling  upon  the  county  judge  to  exercise  Iiia 


NEW  YORK  PRACTICE  REPORTS 


Donnelly  agt.  West 


tion  from  him  that  he  had  gone  to  Greenwich  in  the  stat 
Connecticut  to  reside.    This  alone  was  a  fact  upon  which 
judge  might  well  be  justified  in  i^eaching  the  conclusion 
the  defendant  was  a  non-resident,  but  taken  in  connection  \ 
the  other  facts  stated  in  her  affidavit  and  in  the  two  ace 
panying  affidavits,  it  was  evidence  both  as  to  the  non-reside 
of  the  defendant  and  as  to  his  having  departed  from  the  si 
with  the  intent  to  avoid  the  service  of  the  summons.     A 
there  certainly  was  some  evidence  in  the  other  affidavits  t 
the  defendant  could  not  witli  due  diligence  be  found  or  ser^ 
within  this  state. 

But  it  is  said  that  there  is  no  evidence  that  Mrs.  West  h 
a  cause  of  action  against  her  husband,  and  the  criticism 
made  that  the  affidavit  is  defective  because  it  states  in  t 
language  of  the  statute  that  a  cause  of  action  exists  agair 
the  defendant.    If  that  were  all  that  the  affidavit  contained,  t 
criticism  might  be  just.    But  there  is  much  more.    Mrs.  "Wei 
as  has  already  been  shown,  swears  that  the  defendant  is  h 
husband ;  that  he  has  a  dwelling-house  which  he  has  heretofoi 
long  occupied  as  a  residence  in  the  city  of  New  York,  and 
large  amount  of  property,  and  that  she  separated  from  hii 
because  of  his  ill-treatment  of  her  at  the  city  of  New  Yor 
aforesaid  and  hie  rtfuaal  to  support  her^  about  the  eighth  o 
April  last,  and  that  this  action  is  brought  for  a  limited  divorc 
and  to  obtain  a  decree,  &c.   Now  I  do  not  understand  that  whil 
it  is  necessary  for  the  affidavit  to  show  facts  constituting  a  caus< 
of  action,  it  is  necessary  to  give  all  the  evidentiary  facts.     Th( 
resultant  facts  are  sufficient,  if  stated  in  the  affidavit,  to  giv€ 
the  court  jurisdiction.     Mrs.  West's  affidavit  sets  forth  the 
resultant  facts,  to  wit,  that  in  consequence  of  his  ill-treatment 
of  her  and  his  refusal  to  support  her  at  the  city  of  New  York, 
she  separated  from  him,  and  that  this  action  is  brought  for 
that  reason.    It  is  also  said  that  the  statute  does  not  authorize 
a  limited  divorce  because  of  ''ill-treatment,"  and  that  the 
affidavit  is  therefore  defective. 

The  statute  permits  a  separation  for  the  cruel  and  inhuman 
Vol,  LXVI       65 
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an  order  of  arrest  bad  been  granted  in  dne  form  on  affidavits 
Betting  fortb  but  eligbt  ei'idence  of  tbe  reqnisite  facte,  and 
which,  on  motion  to  set  it  aside,  would  he  insufficient  to  sujh 
port  it,  the  o?'der  was  nevertheless  within  the  jurisdieiion  of 
the  judge  and  a  protection  to  tbe  party  obtaining  it,  as  well  a& 
to  the  jndge  who  granted  and  the  officer  who  made  an  arreet 
under  it  before  it  was  set  aside,  and  that  such  an  order  was 
merely  erroneous.  Besides  there  was  in  this  case  evidence 
before  tlie  jndge  who  made  the  order  for  publication,  slight, 
it  is  true,  but  some  evidence  tending  to  show  that  both  parties 
were  in  legal  contemplation  inhabitants  of  this  state  at  th^ 
time  of  the  commencement  of  the  action  of  West  agt.  West. 
(See  tboee  portions  of  Mrs,  "West's  afGdavlt  which  reffcr  to  the 
long  previous  residence  of  the  defendant  in  this  city,  and  to 
the  dwelling-house  long  occupied  by  him,  and  also  accompany- 
ing affidavits.)  {Crawford  agt.   WiU(m,  4  Barh.,  519,  523). 

The  county  jndge  in  his  order  concludes  that  the  defendant 
either  resided  oat  of  the  etate,  or  had  departed  therefrom  to 
avoid  the  service  of  the  summons.  If  the  latter  fact  was  true, 
then  West  never  had  lost  his  inhabitancy  in  this  state ;  and 
as  regards  his  wife,  the  affidavit  shows  her  to  have  been  an 
inhabitant  of  this  state  when  the  separation  took  place,  at  the 
city  of  Nmc  York,  and  the  verification  of  her  affidavit  was  in 
Chemung  county,  within  this  state.  If  any  presumptions  are 
to  be  indulged  in,  the  presumption  must  be  that  she  had  never 
gone  out  of  this  state  (  Von  Rhode  agt.  Von  Rhode,  supra). 
If  tbe  judgment  in  the  action  in  which  the  plaintiff  was 
appointed  sequestrator  of  the  property  of  William  West  is 
valid,  I  do  not  see  how  the  prayer  of  tlie  complaint  can  be 
denied.  That  the  conveyances  which  were  made  by  him  to 
his  daoghter,  were  made  to  prevent  the  wife  from  realizing 
the  fmite  of  any  jndgment  which  she  might  obtain  against 
him,  I  regard  as  most  plainly  apparent  {Donnelly  agt.  West, 
17  Hun,  564).  The  plaintiff  is  Uierefore  entitled  to  jndgment 
declaring  that  the  conveyances  and  transfers  mentioned  in  the 
complaint  were  fraudulent  and  void  as  against  the  judgment 
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obtained  by  Eintjia  £.  West  against  William  West,  and  as 
against  the  plaintiff,  and  he  is  also  entitled  to  the  further 
judgment  which  is  demanded  in  the  complaint. 
Decreed  accordingly. 
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Atlantio  Bailboad  Company. 

Corporate  receiverships — PraeUce  —  Credttore"  nUt — Notice  to  attorney  general 
it  necessary  in  a  creditors^  suit  to  sequestrate  proper^  of  railroad  company — 
Beceiver  cannot  be  legaUy  appointed  toitlunU  the  giving  of  such  notke — BighU 
of  receiver  in  action  to  foreclose  mortgage  executed  by  company — When  not 
necessary  to  give  notice  to  attorney  general. 

A  receiTerahIp  in  a  creditor's  suit  to  sequestrate  the  property  of  a  railroad 
company  comes  within  the  spirit  and  intent  of  the  law  of  1883,  requiring 
notice  to  be  given  to  the  attorney  general  of  all  proceedings  in  an  action 
for  the  dissolution  of  a  corporation  or  a  distribution  of  its  assets;  and 
such  receiver  cannot  be  legally  appointed  without  compliance  with  this 
provision.  A  receiver,  in  an  action  to  foreclose  a  mortgage  executed 
by  the  company,  has  the  right  to  apply  to  be  relieved  from  the  void 
order  or  judgment,  if  it  injuriously  affects  him  in  the  discharge  of 
his  duties,  although  he  has  not  in  any  form  been  made  a  party  to  the 
creditors'  action. 

Subsequent  proceedings  to  subject  the  attorney  general  to  the  order  and 
judgment  appointing  and  continuing  the  receiverin  the  creditors'  action 
without  notice  to  the  receiver  in  the  foreclosure  action,  whose  motion 
to  vacate  such  order  and  judgment  had  been  heard  and  submitted,  were 
very  improper  and  they  had  no  practical  effect  in  the  case. 

The  order  appointing  the  receiver  in  the  creditors'  action  should,  in  any 
event,  be  so  limited  as  to  restrict  his  receivership  to  the  property,  con- 
tracts and  effects  of  the  company,  not  included  in  nor  incumbered  by 
the  mortgage,  which  is  unassailed. 

It  is  not  necessary  to  give  notice  to  the  attorney  general,  in  an  application 
for  the  appointment  of  a  receiver  in  a  suit,  to  foreclose  a  corporate 
mortgage. 

Fii'st  Department^  General  Termy  Marchy  1884. 
Before  Davis,  P.  e/".,  Daniels  and  Bbady,  JJ. 
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Appeal  by  Thomas  S.  Bullock,  trustee  and  receiver,  from 
an  order  denying  a  motion  to  vacate  and  set  aside  the  order 
for  judgment  in  this  action,  and  from  an  order  appointiug 
George  H.  Henry  receiver  of  the  defendant  and  the  judg- 
ment continuing  his  receivership,  and  from  an  order  denying 
a  motion  for  a  rehearing  of  the  preceding  motion,  and  from 
an  order  confirming  the  judgment  and  the  order  appointing 
George  H.  Henry  as  such  receiver. 

Burton  N.  Ilarrisonj  for  appellant. 

J.  Adriance  Bush  and  Charles  I)e  Ilart  Brower^  for 
respondent. 

Daniels,  J, — The  appellant,  Thomas  S.  Bullock,  as  trustee 
under  a  mortgage  executed  by  the  New  York  and  Atlantic 
Railroad  Company  for  the  security  of  its  bonds,  commenced 
an  action  in  this  court  in  Kings  county,  for  the  foreclosure  of 
the  mortgage,  after  such  default  on  the  part  of  the  mortgagor 
as  authorized  the  institution  of  such  a  suit. 

By  the  terms  of  the  mortgage,  all  the  rights,  liberties, 
privileges,  income,  tolls,  receipts,  resources,  corporate  fran- 
chises, railroad,  then  owned  by  the  company,  or  afterwards 
to  be  owned,  held  or  acquired,  were  mortgaged  for  the  security 
of  its  bonded  debt.  This  mortgage,  which  was  executed  on 
or  about  the  12th  day  of  April,  1881,  was  afterwards  and 
before  the  recovery  of  the  judgment  upon  which  the  action  of 
William  B.  Whitney  and  another  was  commenced,  recorded 
in  the  oflSce  of  the  clerk  of  the  county  of  Kings.  And  that 
record  of  it,  by  force  of  chapter  779  of  the  Laws  of  1868,  ren- 
dered it  a  valid  mortgage,  not  only  upon  the  real,  but  also 
upon  the  personal  property  included  in  it ;  for  its  considera- 
tion and  good  faith  have  in  no  manner  been  assailed  or 
impugned  in  this  action.  And  that  it  was  lawful  to  include 
in  the  mortgage  property  designed  to  be  afterwards  acquired 
by  the  railroad  company,  was  lield  in  Benjamin  agt.  Elmira 
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Bailroad  Company  (49  Barh,^  441) ;  Iloyle  agt.  PULUshurg, 
cfe(?.,  Railroad  Company  (51  Barh.^  45). 

After  the  commencement  of  the  action  to  foreclose  the 
mortgage,  and  on  the  5th  of  July,  1883,  the  appellant  was,  bj 
an  order  of  this  court,  also  appointed  receiver  of  the  property 
mentioned  and  described  in  the  mortgage,  and  he  qualified  as 
such  and  entered  upon  the  discharge  of  his  duties  upon  the 
following  day.  To  the  extent  of  the  incumbrances  created  by 
the  mortgage,  he  became  invested  under  the  order  with  the 
property,  franchises  and  interests  of  the  railroad  company  for 
the  benefit  of  its  bonded  creditors. 

On  the  21st  of  February,  1883,  William  B.  Whitney  and 
Mahlon  S.  Kemmerer  recovered  a  judgment  against  the  rail- 
road company  for  $3,463.51,  for  goods  sold  and  delivered. 
An  execution  was  issued  upon  the  judgment  to  the  sheriff  of 
the  county  of  New  York,  in  which  the  company  had  its  prin- 
cipal office  or  place  for  transacting  general  business.  The 
execution  was  returned  unsatisfied,  and  an  action  was  then 
commenced  by  these  creditors  to  sequestrate  the  property  of 
the  company,  and  for  the  appointment  of  a  receiver  with  the 
usual  powers  and  duties.  During  the  pendency  of  the  action, 
and  on  the  2d  of  July,  1883,  George  H.  Henry  was  appointed 
such  receiver,  and  he  qualified  and  entered  upon  the  discharge 
of  his  duties  upon  the  day  following.  On  the  7th  of  July, 
1883,  a  judgment  was  entered  in  the  action,  and  the  receiver- 
ship of  George  H.  Henry  was  made  permanent.  And  as  far 
as  he  was  able  to  do  so,  he  took  possession  of  the  office,  books 
and  property  of  the  railroad  company. 

When  these  proceedings  were  taken,  the  company  had  not 
constructed  its  road  to  such  an  extent  as  to  be  able  to  put  any 
portion  of  it  in  profitable  operation,  and  the  receiver  appointed 
in  the  foreclosure  action  had  no  funds  to  proceed'  with  its 
further  constniction.  An  application  was  made  by  him  to  a 
special  term  of  this  court  in  Kings  county  for  liberty  to  issue 
certificates  of  indebtedness,  as  receiver,  for  a  sum  not  exceed- 
ing,  in  the  aggregate,   $61,500,  for  the  construction  and 
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completion  of   the    railroad    under    a  contract    anth< 
for    that    purpose.     This    application   was    successful 
the    certificates    were   allowed    to   be    issued,    but    i: 
case  to  exceed,  in  the  aggregate,  $100,000.     The  contr     i 
in    the    first    instance,   agreed    to    receive    the    certil     I 
and    proceed   with    the    construction    of    the  railroad     i 
after  ascertaining  that  George  H.  Henry  had  been  appo 
receiver  in  the  action  prosecuted  by  the  judgment  cred     i 
who  claimed  by  virtue  of  his  appointment  the  property  o 
company,  he  declined  to  do  so,  and  it  is  to  relieve  the  ca 
this  embarrassment  that  the  motions  were  made  by  the  rec 
in  the  foreclosure  action  to  vacate  the  order  appointing  G< 
H.  Henry  receiver  and  the  orders  afterwards  made  practi 
on  the  basis  of  that  application.     The  motion  proceeded 
stantially  upon  the  ground  that  the  order  appointing  Ge 
H.  Henry,  receiver,  and  the  judgment  confirming  his  app 
ment,  were  unauthorized  and  void,  because  of  the  omissic 
serve  the  motion  papers  upon  the  attorney  general.     Ai 
that  position  was  well  taken,  the  receiver  in  the  foreclc 
action  had  the  right  to  make  the  application,  although  he   i 
not  in  any  form  been  made  a  party  to  the  creditors'  ad 
For  if  the  order  or  judgment  was  for  any  reason  inopera  i 
or  void,  and  it  interfered  with  and  injuriously  affected  hii 
the  discharge  of  his  duties  as  receiver,  for  that  reason  he   i 
the  right  to  apply  to  the  court  to  be  relieved  from  it  {Oc  i 
agt.  Mortimer^  26  Ilow.y  167),  and  that  it  did  interfere  \  i 
him  to  his  prejudice  in  the  discharge  of  his  duties  and    : 
exercise  of  his  authority  was  evident  from  the  fact  tha 
tended  to  discredit  the  certificates  of  indebtedness  which, 
the  order  of  the  court,  he  was  permitted  to  issue  to  insure 
completion  of  the  railroad. 

The  application  which  was  made  to  vacate  the  order  appo:  i 
ing  George  H.  Henry  receiver  in  the  creditors'  suit  was  ent 
tained  bj  the  court,  but  the  point  upon  which  it  was  presen  ; 
was  not  decided.     This  was  prevented  by  a  motion  afterwa 
made  on  behalf  of  the  judgment  creditors  to  obtain  an  oni 
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upon  notice  to  the  attorney  general,  confirming  what  were 
resisted  by  the  receiver  in  the  foreclosure  action  as  a  void  and 
unauthorized  order  and  judgment.  The  proceeding  for  this 
purpose  was  commenced  after  the  other  motion  had  been 
argued  and  submitted.  It  was  brought  on  under  a  notice  to 
show  cause,  made  on  the  27th  of  September,  1883,  and 
returnable  on  the  twenty-ninth.  But  the  hearing  was  not 
delayed  even  to  that  date,  for  it  was  brought  on  by  the  appear- 
ance of  the  counsel  for  the  creditors  and  tlie  representetive  of 
the  attorney  general,  on  the  28th  of  September,  1883,  and 
without  opposition  an  order  was  then  made  confirming  the 
order  and  judgment  under  which  George  H.  Henry  had  been 
appointed  as  receiver,  as  of  the  preceding  time  when  they  were 
made  and  entered.  This  order  on  the  following  day  was 
brought  to  the  attention  of  the  judge  presiding  at  the  time 
when  the  motion  still  under  consideration  had  been  made,  and 
it  was  substantially  because  of  the  effect  given  to  the  order 
obtained  on  the  twenty-eighth  of  September  that  the  applica- 
tion of  the  receiver  in  the  foreclosure  action  to  vacate  the 
appointment  of  George  H.  Henry  as  receiver  was  denied.  In 
the  proceedings  to  subject  the  attorney  general  to  the  order 
and  judgment  appointing  and  continuing  George  H.  Henry 
as  receiver,  the  receiver  in  the  foreclosure  action  in  whose 
behalf  the  motion,  which  had  been  previously  argued  and 
submitted,  was  made,  was  in  no  form  brought  in  as  a  party. 
The  order  to  show  cause  was  not  directed  to  him  or  his  atto^ 
ney,  neither  was  it  served  upon  either  of  them,  and  no  notice 
whatever  of  the  proceedings  was  given  to  either,  but  it  was 
evidently  taken,  and  the  motion  brought  on,  without  the 
knowledge  of  himself  or  his  attorney,  for  the  purpose  of  over- 
reaching and  defeating  the  motion  at  that  time  awaiting  tlie 
decision  of  the  court.  In  this  form  it  was  certainly  a  very 
improper  proceeding,  and  one  that  cannot  be  countenanced  by 
any  court  charged  with  the  duty  of  maintaining  the  orderly 
administration  of  the  law.  The  receiver  in  the  foi-eclosure 
proceedings  had,  by  a  motion  previously  made  and  submitted, 
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become  a  party  to  tliat  extent  to  the  creditors'  action 
was  legally  entitled  to  notice  of  any  of  the  procee< 
which  might  afterwards  be  taken  for  the  purpose  of  rend« 
his  application  unsuccessful.  And  this  circumstance  n 
sarily  deprived  the  order  of  the  28th  of  September,  188 
all  practical  effect  in  the  case.  The  receiver  in  the  fureclc 
suit  would  not,  under  any  acknowledged  principle  of  la\ 
bound  by  this  order,  as  long  as  neither  himself  nor  his  atto 
had  notice  of  the  application  which  was  made  for  it.  No 
effect,  therefore,  could  properly  be  given  to  this  order  s 
was  allowed  to  have  by  securing  the  denial  of  the  prece<  i 
motion,  which  had  been  heard  and  submitted  in  August,  1  1 
That  motion  had  been  finally  heard  and  submitted  for  deci  i 
before  the  order  of  the  twenty-eighth  of  September,  or  i 
proceedings  on  which  it  was  obtained,  had  any  existence.  '  i 
creditors  in  whose  interest  it  was  obtained  had  no  legal  ri 
to  submit  it  to  the  justice  having  the  preceding  motion  un  ; 
consideration  for  the  purpose  of  influencing  the  determinat  • 
of  that  motion.  This  was  done  in  the  absence  and  with  i 
the  knowledge  of  the  receiver  in  the  foreclosure  action,  or  ; 
hifl  attorney,  and  it  resulted  in  securing  a  denial  of  the  mot  • 
which  had  previously  been  argued  and  submitted.  Sucl 
practice  cannot  be  too  strongly  condemned.  No  such  eff  : 
could  legally  be  given  to  the  order,  obtained  in  this  mann  i 
as  it  was  allowed  to  have  in  the  disposition  ot  the  motion,  a 
for  that  reason  the  merits  of  the  application  are  required  : 
be  considered  precisely  in  the  same  manner  as  though  tl  i 
order  had  not  been  obtained  and  submitted  to  the  learn  i 
justice  having  the  preceding  motion  then  under  consideratic : 
The  motion  to  vacate  the  order  by  which  George  II.  Hen  • 
was  appointed  receiver,  proceeded  upon  the  omission  of  1 1 
creditors  to  comply  with  section  8,  chapter  378  of  the  La^  i 
of  1883.  It  has  been  urged  by  way  of  answer  to  this  obj(< 
tion  that  the  receivership  in  a  creditor's  suit  of  this  natu : 
against  a  corporation  was  not  within  the  spirit  or  intent  : 
this  section.  But  by  its  terms  this  section  was  made  to  includ 
Vol.  LXVl        56 
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an  notion  for  the  dUeolution  of  a  corporation  or  the  distribu- 
tion of  its  assets.  Two  claeeee  of  cases  are  plainly  tbe  object 
of  this  legislation,  and  the  same  reason  which  would  jnstify 
legislation  for  the  gorerntnent  of  an  action  for  the  dissolution 
of  a  corporation  would  suggest  its  propriety  by  way  of  con- 
trolling an  action  for  the  distribution  of  its  aasete.  For  in 
each  case  the  property  and  assets  of  the  corporation  wonid  be 
committed  to  the  administration  and  disposition  of  the 
receiver.  And  the  same  propriety  would  exist  in  subjecting 
a  receiver  appointed  in  a  creditor's  action  to  the  watchful 
observance  of  the  attorney  general,  as  would  require  an  ac^on 
for  the  dissolution  of  a  corporation  to  be  placed  under  tbe 
same  supervision.  K  it  was  necessary  or  proper  in  one  case 
it  was  equally  so  in  the  other,  and,  as  the  language  made  use 
of  was  entirely  appropriate  to  inclnde  both,  and  they  were 
equally  within  the  mischief  intended  to  be  corrected,  the  sec- 
tion should  be  construed  as  attended  with  that  effect.  By 
section  17S4  of  the  Code  of  Civil  Procedure,  the  object  to  be 
accomplished  by  the  creditors'  action  is  the  sequestration  of 
the  property  of  the  corporation  and  the  distribution  thereof. 
And  by  section  1793  the  judgment  has  been  required  to  pro- 
vide for  a  jnst  and  fair  distribution  of  the  property  and  of  its 
proceeds  among  the  fair  and  honest  creditors  of  the  corpora- 
tion. And  the  mode  of  accomplishing  this  result  is  through 
the  appointment  of  a  receiver  under  the  authority  of  section 
1788  of  the  Code.  The  language  made  use  of  as  descriptive 
of  the  object  to  be  attained  is  identical  with  that  of  section  8, 
chapter  378  of  the  Laws  of  1883,  which  was  made  to  include 
an  oi'der  of  judgment  for  a  distribution  of  the  assets  of  the 
corporation.  And  in  its  enactment  the  nature  and  functions 
of  snch  a  receiverebip  seem  to  have  been  within  the  intention 
and  contemplation  of  the  legislature.  Before  the  receiver  in 
the  creditors'  suit,  therefore,  would  be  legally  appointed,  a 
compliance  with  this  section  of  the  act  of  1SS3  whs  required 
on  behalf  of  the  judgment  creditors,  and  that  they  wholly 
failed  to  observe.    This  section  of  the  statute  declared  that  a 
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copy  of  all  motions  and  all  motion  papers  and  a  copy         i 
other  application  to  the  comi;,  together  with  a  copy        I 
order  or  judgment  to  be  proposed  thereon  to  the  co 
every  action  or  proceeding  then  pending  or  afterward      i 
menced,  for  the  dissolution  of  a  corporation  or  .a  distri      i 
of  its  assets,  should  in  all  cases  be  served  on  the  attorney  g      i 
in  the  same  manner  as  provided  by  the  law  for  the  serv 
papers  on  attorneys  who  have  appeared  in  the  action      i 
it  is  further  declared  that  any  order  or  judgment  grant 
any  action  or  proceeding  mentioned   therein,  without 
service  upon   the   attorney  general,   should  be   void, 
provisions  are  broad  and  sweeping  in  their  terms,  and 
intended  by  way  of  correcting  and  preventing  abuses 
at  that  time  formed  a  subject  of  very  general  compla 
the  administration  and  distribution  of  the  property  of 
vent  corporations.    And  as  this  section  was  not  con 
with,  either  in  the  proceedings  for  the  temporary  ap]    i 
ment  of  Henry  as  receiver,  or  his  permanent  appoint 
under  the  terms  of  the  judgment,  both  appointments  \^    I 
the  terms  of    this   action   were    void.     This  is  plain    i 
unequivocal  language,  and  the  courts  are  required  to  gi    : 
eflEect  according  to  the  import  of  the  terms  made  us' 
Anderson  agt.  Rohertn  (18  Johna.^  514)  contained  nothii   i 
conflict  with  this  conclusion.     It  was  said  in  the  opinic  i 
Spencer,  C.  J.,  in  that  case,  that  "  a  thing  is  void  whi(  i 
done  against  law  at  the  very  time  of  doing  it,  and  wher 
person  is  bound  by  the  act "  (/rf.,  528).     The  acts  in  co-  I 
versy  were  acts  of  this  character,  and  it  was  the  evident   ; 
pose  of  this  section  of  the  statute  to  render  them  utterly  i 
fectual,  where  what  has  been  so  plainly  directed  shall  no 
observed.     The  service  of   the  papers   upon   the  attoi  i 
general  was  made  jurisdictional,  and  a  failure  to  make  6 
service  could  not  probably  be  corrected  without  an  enti 
new  proceeding. 

The  motion  which  was  made  was  an  appropriate  means 
setting  aside  and  vacating  the  void  appointments  {Attrill  w 
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Hockaway  B.  Imp.  Co.,  25  Hun,  876).  And  from  the  order 
denying  the  application  the  appeal  was  regularly  brouglit  to 
secure  its  reconatniction  and  correction  {teaman  agt.  Whitt- 
head,  78  N.  Y.,  306,  308). 

A  receiver  appointed  in  a  creditor's  action  of  the  nature  of 
that  now  iu  controversy  has  been  declared  to  have  all  the 
powers  and  authority  conferred,  and  is  made  subject  to.  all  the 
dnties  and  liabilities  imposed  upon  a  receiver  appointed  in 
the  voluntary  dissolution  of  a  corporation  {Code  CivU  Pro.,  sec. 
17S8),  The  Code  itself  has  not  otherwise  defined  the  powers 
authority  and  duties  of  such  a  receiver,  and  the  proceeding, 
therefore,  still  remaining  in  force,  is  required  to  be  consulted 
to  ascertain  these  powers,  authority  and  duties,  and  that  law 
has  been  sdded  by  what  is  designated  as  appendices  A  and  B 
of  the  Code  of  Civil  Procedure.  And  by  that  law  such  a 
receiver  has  been  invested  with  the  powers  and  authority,  and 
subjected  to  tbe  obligations  and  duties  designated  by  what  is 
there  given  as  section  43,  appendix  E.  And  by  tbe  succeed- 
ing section  {sec.  67)  of  the  eame  appendix,  such  receivers  are 
declared  to  be  vested  with  all  the  estate  real  and  personal  of 
such  corporation,  and  are  also  further  invested  with  the  power 
and  authoiity  conferred  by  law  upon  trustees  under  an  assign- 
ment of  the  estate  of  an  insolvent  debtor  as  they  have  been 
defined  in  chapter  5  of  the  second  part  of  the  Revised 
Statutes.  Both  the  order  and  judgment  makiug  the  appoint- 
ment of  Henry  as  receiver  exceeded  the  bounds  of  this 
antbority.  For  beyond  investing  him  with  the  property,  con- 
tracts, tilings  in  action,  and  effects  of  the  corporation,  they  in 
terms  invested  him  with  the  stock,  bonds  and  franclii&es  of 
the  corporation,  for  which  there  was  no  authority  either  in 
the  original  appointment,  or  the  continuance  of  the  office  of 
the  receiver.  What  the  creditors  were  entitled  to  through  the 
intervention  of  their  receiver  was  the  property,  real  and  pe^ 
soual,  things  in  action,  contracts  and  effects  of  the  corporation, 
so  far  as  they  were  owned  by  it  at  the  time  of  his  appoint- 
ment.   And  this  property  could  not  legally  include  that 


NEW  YORK  PRACTICE  liEPORTS. 


Whitney  agt.  The  New  York  and  Atlantic  Railroad  Compa 


which,  by  the  force  and  effect  of  the  mortgage,  ha< 
charged  as  security  for  the  bonded  indebtedness  of  tl 
road  company.     To  that  extent,  as  tlie  mortgage  itself  j       i 
been  assailed,  it  was  a  legal  and  valid  incumbrance  up      I 
railroad  company,  and  in  the  action  brought  to  forecl 
the  court  was  empowered  to  appoint  a  receiver  to  take       i 
of  all  the  property,  franchises  and  effects  included  witl      i 
terms  of  the  mortgage.    Over  that  subject  the  credito 
means  of  their  suit,  had  no  control ;  for  the  title  had,  pr     i 
to  their  judgment,  been  incumbered  in  favor  of  the  ti 
named  in  the  mortgage  for  the  benefit  of  the  bonded  ere 
of  the  company.    For  this  reason,  also,  the  order  and      < 
ment    directing    the    appointment    of    Heniy  as    rec     < 
and  his  continuance  in  the  office,  required  to  be  con 
and   so  limited  in  any  event  as   to  restrict   his  rec 
ship  to  the  property,  contracts  and  effects  of  the  compan    i 
included  in  nor  incumbered  by  the  mortgage.    And  as 
will  secure  the  complete  protection  of  the  receiver  appo 
in  the  foreclosure  action,  it  is  probably  as  far  as  the  cov 
these  proceedings  can  be  required  to  go  in  correcting  the  «    i 
and  judgment  in  the  creditors'  suit.    To  that  extent  cert    i 
the  receiver  under  the  mortgage  is  entitled  to  be  relieve*   : 
the  purpose  of  rendering  his  functions  and  office  as  effi   • 
as  they  are  required  to  be  to  carry  into  effect  the  securi 
the  mortgage.    Beyond  that  this  receiver  has  no  interes 
resisting  the  proceedings  prosecuted  by  the  judgment  credi  : 

It  Itas  been  suggested  that  as  no  notice  was  given  tc 
attorney  general  of  the  application  for  the  appointment 
receiver  in  the  foreclosure  suit,  that  the  order  for  his  app*  i 
ment  was  inoperative  unider  section  8,  chapter  878  of 
Laws  of  1883.    But  that  result  does  not  follow  from 
omission  to  serve  the  motion  papers  for  his  appointment  u  ; 
the  attorney  general,  for  he  was  not  appointed  a  receivei 
an  action  or  proceeding  for  the  dissolution  of  the  corporal 
or  the  distribution  of  its  assets ;  and  they  are  the  only  actii 
or  proceedings  in  which  the  motion  papers  are  required  tc 
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served  upon  the  attorney  general.  The  authority  to  make  his 
appointment  as  receiver  is  derived  from  the  mortgage,  and  its 
object  was  to  secure  to  the  bonded  creditors  the  benefit  and 
effect  of  the  mortgage  secnrity.  "With  such  a  recciversliip 
these  provisione  of  this  part  of  the  statute  seem  to  have 
nothing  to  do. 

The  orders  from  whidi  the  appeals  have  been  taken  denying 
the  motionmadebythe  receiver  appointed  ander  the  mortgage 
should  be  reversed,  with  the  nsuEd  costs  and  disbursements, 
and  the  order  and  judgment  appointing  Henry  as  receiver 
should  both  be  corrected  by  striking  out  from  tlie  order  the 
words  "  its  stocks,  bonds  and  franchises,"  and  by  striking  out 
the  same  words  from  the  judgment  entered  in  the  oreditois' 
action ;  and  the  appointment  of  Henry  should  also  be  restricted 
to  such  property  of  the  corporation  as  has  not  been  incum- 
bered by  the  mortgage,  or  to  the  property  and  effects  of  the 
corporation  subject  to  the  mortgage,  and  the  rights  of  the 
appellant  in  them  under  his  appointment,  for  that  is  the 
Qtmost  extent  to  which  the  creditors  are  entitled  to  the  pro- 
ceeds of  the  corporate  property. 

The  creditors  under  the  mortgage  have  the  paramount  ridit 
of  payment  so  far  as  it  extends,  and  the  creditors  under  the 
judgment  are  necessarily  therefore  restricted  to  whatever 
surplus  of  proceeds  there  may  be  afterwards  remaining  out 
of  the  moiigage  and  to  the  property  of  the  corporation  not 
■  incumbered  by  the  moi-tgage. 

The  appellant  should  be  allowed  the  usual  costs  of  the 
motion,  but  no  order  should  be  made  in  any  form  sanctiooing 
or  approving  the  rc«dne  of  such  order  and  judgment. 

Davis,  F.  J.,  and  Bkast,  J.,  concurred. 
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SUPREME  COURT. 
Joseph    R,  Keb   et   aLj  overseers,  &c.,  agt.  Denni 

McSwEENET. 

Excise  laws —  Action  to  recover  penalties  for  tiolation  of —  Complaint — « 
should  be  made  more  deflnUe  and  certain — When  biU  of  particulars  tot 
required  in  such  eoMS —  Code  of  Civil  Procedure,  sections  581,  546,  188 
Wfien  not  necessary  to  indorse  upon  summons  reference  to  statute. 

"Where,  in  an  action  to  recover  penalties  for  violation  of  the  excise  la 
the  complaint  charged  that  the  plaintiffs  were  overseers  of  the  poor,  < 
and  that  the  defendant  was,  on  the  12th  day  of  May,  1883,  keeper 
proprietQr  of  a  hotel  known  as  the  '*  Mansion  House,"  in  the  tc 
named,  and  on  that  day  at  said  hotel,  in  violation  of  the  provision! 
chapter  628  of  the  Laws  of  1857,  and  the  statutes  amendatory  then 
he  '*  sold  strong  and  spirituous  liquors  and  wines  in  quantities  of 
than  five  gallons  at  a  time,  viz.,  one  gill  of  brandy,  one  gill  of  whis 
one  gill  of  gin,  one  gill  of  wine,  one  gill  of  alcohol,  one  gill  of  rum,  : 
gill  of  ale,  one  gUl  of  beer,  without  having  a  license  therefor  gran  I 
according  to  the  provisions  of  said  statutes,  whereby  defendant  beca  i 
indebted  and  liable  to  plaintiffs  in  the  sum  of  fifty  dollars  forfeit 
and  penalty  imposed  by  said  statutes/'    On  motion  to  make  the  c(' 
plaint  more  definite  and  certain,  or  for  a  bill  of  particulars: 

Meldt  that  the  complaint  is  framed  under  and  according  to  the  rules  i , 
requirements  of  the  common  law,  and  is  sufficient,  as  against  the  obj  < 
tion,  that  the  reference  to  the  law  under  which  this  action  is  brought 
indefinite  and  uncertain.  As  a  common-law  pleading  it  is  sufflcii 
that  the  complaint  charges  in  due  form  and  sufiicient  particularity  : 
commission  of  the  offense  declared  by  the  statute,  with  general  referen 
to  the  law  giving  the  right  of  action  for  the  penalty. 

An  indorsement  on  the  summons  referring  to  the  statute  is  not  necessii 
where  service  of  a  copy  of  the  complaint  accompanies  it. 

Held,  further,  that  the  plaintiffs  should  either  make  the  complaint  m<; 
definite  and  certain  by  amendment,  stating  the  name  and  names  of  t 
person  to  whom  the  sales  charged  therein  were  maide,  or  serve 
defendant's  attorney  a  bill  of  particulars  giving  such  information,  or 
case  of  inability  to  give  the  name  and  names  of  such  persons,  then 
stating  lO'ounds  for  the  omission. 

Saratoga  Special  Term^  August^  1888. 
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Kee  tt  al.  agt.  UcSweenej. 
iS.  Brown,  for  plaiiitifb. 
W.  G.  Paris,  for  defendant 

BocEES,  i/i  —  Motion  for  order  reqairing  the  plaintiSs 
to  make  the  complaiot  more  defiaite  and  certain,  or  for 
bill  of   particnlara. 

The  action  is  brought  to  recover  penalties  for  violation 
of  the  excise  laws.  The  complaint  contains  twenty  connts  or 
separate  cansee  of  action,  and  a  recovery  is  claimed  for  one 
penalty  of  fifty  dollars  nnder  each  count.  The  connts  are 
alike  in  all  respects,  except  as  to  the  day  on  which  the 
several  offenses  against  the  statute  are  alleged  to  have  been 
committed.  The  first  is  charged  to  have  been  committed 
May  12,  18S3,  and  the  other  offenses  on  each  snbsequent 
day  to  and  inclnding  the  thirty-first  day  of  the  same  month. 
The  claim  for  relief  is  stated  in  each  count  alike.  Atten- 
tion need  be  called  therefore  to  the  6r^t  count  only  in 
oar  consideration  of  the  motion.  It  is  there  charged  that 
the  plaintifc  were  overseers  of  the  poor,  Ac,  and  that  the 
defendant  was  on  the  13th  day  of  May,  1883,  keeper  and 
proprietor  of  a  hotel  known  as  the  "Mansion  Hoose,"  in 
the  town  named;  and  on  that  day  at  said  hotel,  in  viols' 
tion  of  the  provisions  of  chapter  628  of  the  Laws  of  1857, 
and  the  statntee  amendatory  thereof,  he  "  sold  strong  and 
spintuons  liquors  and  wines  in  quantities  less  than  five  gallons 
at  a  time,  viz.,  one  gill  of  brandy,  one  gill  of  whisky,  one  gill 
of  gin,  one  gill  of  wine,  one  gill  of  alcohol,  one  gill  of  rum, 
one  gill  of  ale  and  one  gill  of  beer,  witliont  having  a  license 
therefor  granted  according  to  the  provisions  of  said  statutes, 
whereby  defendant  became  indebted  and  liable  to  plaintiff  in 
the  snm  of  fifty  dollars  forfeiture  and  penalty  imposed  by 
said  statutes." 

The  points  made  against  the  pleading  are  ( 1 )  that  the  par- 
tictilar  section  of  cliaptcr  628 ,  giving  the  penalty  claimed,  is 
not  definitely  and  specifically  stated  and  pointed  out ;  and  (3) 
that  the  name  (or  particular  description)  of  the  person  to 
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whom  the  alleged  sale  was  made  is  not  given,  nor  is  anj 
son  or  excose  given  for  such  omission. 

1.  I  think  the  iirst  point  of  objection  untenable.     The  i 
plaint  is  framed  under  and  according  to  the  rales  and  req 
ments  of  the  common  law ;  not  in  debt  as  sometimes  give: 
the  statute  for  the  recovery  of  penalties.      It  is  sufficient 
common  law  pleading  if  it  sets  out  a  right  of  recovery  ui 
the  law,  stating  all  facts  necessary  to  the  offense  for  which 
penalty  is  given,  with  a  general  reference  to  the  statute.    1 
tion  1897  of  the  Code  of  Civil  Procedure  requires  an  ind< 
ment  on  the  summons  referring  to  the  statute,  and,  in  s 
instances  to  the  very  section  of  the  act,  when  service  < 
copy  of  the  complaint  does  not  accompany  it.     But 
section  has  no  application  to  a  case  like  the  present,  wl 
the  complaint  was  served  with  the  summons  (4  Denio^  2 
As  a  common  law  pleading  it  is  sufficient  that  the  compl 
cliarges  in  due  form  and  with  sufficient  particularity  the  c 
mission  of  the  offense  declared  by  the  statute,  witli  general 
erence  to  the  law  giving  the  right  of  action  for  the  pens 
I  think  the  reference  to  the  law  under  which  the  action  is  I 
brought  sufficient  against  the  suggestion  that  such  reierenc 
indefinite  and  uncertain.    As  regards  this  point  urged  by 
defendant's  counsel,   I  think  the  motion  without  groun<: 
support. 

2.  The  second  ground  of  motion  I  think  well  sustain 
I  think  the  same  rule  should  be  applied  in  this  case  as  wc 
be  applicable  to  cases  of  divorce  for  adultery  and  slander 
kindred  cases.  In  an  action  for  divorce  the  party  should  s 
the  name  of  the  person  with  whom  the  alleged  adultery 
committed,  or  should  give  excuse  for  the  omission  so  to  do ;  i 
in  slander  the  complaint  should  give  the  name  of  the  per 
or  the  persons  to  whom  or  in  whose  presence  the  slander 
remark  was  uttered,  or  give  the  reason  or  excuse  for  the  or: 
sion.  In  the  case  in  hand  a  sale  of  strong  and  spiritu 
Lqnors  and  wines  is  alleged,  but  to  whom  the  sale  was  mad 
not  stated,  nor  is  any. reason  or  excuse  for  the  omission  giv 
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Kce  et  al.  agt 

And   in   each   count,  eight   d   I 
charged.     Were  these  sales  a^ 
made  to  several  ?    Should  not     i 
which  of  these  offenses  the  on     \ 
he  go  to  trial  and  permit  the 
of  action  for  some  one  offens<       I 
pointed  out  ?     Would  not  tl 
advantage  on  the  trial  ?    It 
ing  that  the  party, must  stati         i 
the  facts  intended  to  be  pre         i 
right  of  recovery.     This  hj  i 

his    adversarj',  who  may 
apprized  either  by  the  avei 
particulars  of  the  precis- 
suit  for  a  penalty)  charj 
Johns.,  194-1 9S ;  4  Deni 
14  Ahh.  [iT.  S.l  262). 

It  will  be  seen  on  re^ 
the  plaintiff  declared  r  i 

uous  liquors  by  retail  H  I 

the  pleader  deemed  it 
the  sale  was  made.     7 
on  the  point  under  es 
sems  to  have  been  ad(  ! 

253 ;  see  statement  oj 
complaint  is  not  df 
complained  of  {Bla 
inent  of  the  case), 
is  not  answered. 

The  question  sti 
case,  especially  in 
allegation  as  to  ei, 
claimed  in  each  c 
to  an  order  requi  i 

tain  in  the  parti' 
menty  or  to  a  bill 
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opinion  that  this  qaestion  should  be  answered  in  the  affirmat 
I  think  the  defendant  is  entitled  to  be  informed  of  the  partie 
sale  and  sales  counted  on  by  the  plaintiffs.  The  name  of  the  ] 
son  or  persons  to  whom  the  sales  were  respectively  made  she 
be  given,  or  if  unable  to  give  the  name  of  such  person  or  ] 
sons,  this  fact  should  be  so  averred  with  circumstances  of  i 
sufficient  to  apprize  the  defendant  of  the  true  ground  of  act 
relied  on  (  Wood  agt.  Wood^  2  Patge^  109).  This  requirem 
seems  reasonable,  to  the  end  that  the  defendant  may  be  enal 
to  meet  the  specific  charge.  It  is  suggested  by  the  plainti 
counsel  that  the  information  demanded  is  all  ready  with 
defendant,  as  he  must  know  or  has  the  means  of  knowle( 
whether  the  sale  and  sales  counted  on  were  or  were  not  ma 
and  he  cites  1  Barb.y  30;  6  Bos,,  681;  7  Jozies  db  Spencer^  4 
5  //wn.,  353-857;  18i7!m.,406;also59  N.  F.,  183,  63  N. 
201. 

An  examination  of  these  cases  will  show,  I  think,  that  tl 
do  not  quite  touch  this  case  in  view  of  the  peculiarity  of 
averments   of   sales  in  the  respective  counts.     I  think 
remarks  of  the  chancellor  in  Wood  agt.   Wood  (2  Paige,  1 
applicable  to  this  case  (5fe^,  also,  10  Ahh.  N,  C,  479).     1 
defendant  is,  as  I  think,  entitled  to  have  the  charges  agai 
him  specific  and  definite  on  paper.     In  this  case  he  may  i 
know — certainly  he  is  not  informed  by  the  complaint — agai 
what  particular  charge  (sale)   he  will  on  the  trial  be  held 
make  answer.    If  the  sale  and  sales  were  made  by  his  age 
he  would  not  have  personal  knowledge,  yet  proof  of  sales  I 
his  agent  or  servant  would  conclude  him  on  the  trial. 

I  conclude,  therefore,  that  the  plaintiffs  should  either  ma 
the  complaint  more  definite  and  certain  by  amendment  as 
tlie  person  and  persons  to  whom  the  alleged  sales.were  mac: 
or  serve  a  bill  of  particulars,  giving  the  requisite  inf ormati 
in  that  regard.     If  unable  to  give  the  name  or  names  it  shon 
be  so  stated,  with  such  circumstances  as  would  identify, 
some  extent,  the  transaction  counted  on  {See  order). 

No  costs  of  motion. 
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Candee  agt  Daying. 

'*  Ordee." 

A  motion  having  been  made  herein  on  an  order  to  show 
canse  for  an  order  requiring  the  pkintiffs  to  make  the  com- 
plaint more  definite  and  certain  by  amendment,  or  for  a  bill 
of  particulars,  as  stated  in  said  order  to  show  cause,  on  read- 
ing the  affidavit  of  the  defendant,  verified  Angust  6, 18S8, 
with  said  order  to  show  canse  attached,  and  on  inspecting  the 
complaint  herein,  and  after  hearing  Mr.  Paris  for  the  motion 
and  Mr.  Brown  opposed, 

It  is  ordered^  That  the  plaintiflfe  either  make  the  complaint 
herein  more  definite  and  certain  by  amendment,  by  stating 
the  name  and  names  of  the  persons  to  whom  the  sales  charged 
therein  were  made,  or  serve  on  defendant's  attorneys  a  bill  of 
particularssgiving  such  information,  or  in  case  of  inability  to 
give  the  name  and  names  of  such  persons,  then  by  stating 
grounds  for  the  omission,  and  the  timo  to  answer  the  com- 
plaint herein  by  the  defendant  is  hereby  extended  for  twenty 
days  after  the  service  of  the  amended  complaint,  or  the  bill 
of  pai'ticulars,  wliichevcr  the  plaintiffs  may  elect  to  do. 

No  costs  of  motion  allowed  to  either  party. 

Let  this  order- be^  entered  in  Warren  county. 


N.  T.  COMMON  PLEAS. 
Candke  agt.  Dating. 

BilU  of  particulars —  When  tihould  contain  itemized  statement  qf  eredOi' at 
well  asof  d^nts  —  Code  of  Civil  Procedure,  section  581. 

Under  section  681  of  the  Code  of  Civil*  Procedure,  in  an  action  on  an 
accounting  for  goods  sold  and  deliy«red,  a  biU  of  particulars  should 
contain  an  itemized  statement  of  credits  as  well  as  debits. 

Williams  agt  Shaw  (4  Ahb.  Pr,,  200)  disapproved  of  and  the  cases  dis- 
tinguished where  the  action  is  on  account  between  the  parties  and 
where  it  is  a  claim  of  one  partj. 

Special  Term^  March^  1884. 
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Beach,  J,  —  Bills  of  particulars  aro  of  two  kinds; 
appertains  to  an  account  between  parties,  the  other  to  a  c 
of  one  party.  The  rules  governing  the  right  to  the  on 
other  ai*e  different.  Gile%  agt.  Beiz  (15  AUb.  iV.,  285)  n 
to  the  latter,  while  Williams  agt.  Sfiaw  (4  Ahb.  7 V., 
refers  to  the  former,  and  is  a  special  term  decision.  F 
the  brief  memorandum  it  seems  to  me  the  learned  judge 
not  appreciate  the  difference  between  a  bill  of  particular 
an  account  and  one  of  a  claim. 

This  action  is  to  recover  an  indebtedness  on  an  accouni 
goods  sold  and  delivered.  Upon  a  demand,  the  plaintiff 
furnished  a  bill  of  particulars  of  the  account,  itemizing  < 
the  debit  side.  In  my  opinion,  an  account  should  con 
credits,  if  any,  as  well  as  debits.  One  class  of  items  u 
more  a  part  of  the  account  than  the  other  {J)owdney 
Volkenning^  37  Snp.  C.  R.^  813).  The  rule  is  different  w 
the  bill  of  particulars  of  a  claim  is  ordered  by  the  court. 

Motion  granted,  ten  dollars  costs  to  abide  event. 


SUPREME  COURT. 
David  Masks  and  another  agt.  Mohris  King. 

Motions  and  orders —  County  judge —  Costs — Stay  by  non-payment —  T ' 
beffins^  Code  of  Civil  Procedure,  sections  772.  779,  798. 

A  county  Judge  can,  under  section  77*i  of  the  Code  of  Civil  Procedur 
parte,  vacate  an  order  previously  made  by  him  extending  time  to  ans^ 

The  stay  of  proceedings  provided  for  by  section  779  of  Code  of  (! 
Procedure  begins  only  from  the  default  of  the  party  in  not  paying 
costs.    If  no  time  is  specified  in  the  order,  then  this  default  does 
exist  until  ten  da^^s  after  the  service  of  a  copy  of  the  order,  and  the  | 
ceedings.  therefore,  are  not  stayed  until  the  ten  days  have  elapsed. 

Under  section  798,  if  the  service  is  by  mail,  double  the  time  is  allov 
Does  a  stay  of  proceedings  prevent  the  obtaining  of  further  tim: 
answer,  quwre. 

Albany  Special  Term^  February.  1884. 
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This  was  an  action  in  wliicl 
been  issued  against  the  defendr 
moved  to  vacate  the  attaclimc 
with  ten  dollars  costs,  Februf 
served  on  defendant  by  mj 
ant's  time  to  answer  expir 
eighth  day  of  February,  be 
defendant  obtained  an  ordf 
answer  twenty  days  from  t? 
Plaintiff  thereupon  obtains 
judge  vacating  ,hi8  previo 
the  ground  that  defcndai 
section   779  of  the  Coc 
defendant  paid  the  co£ 
entered  judgment  by  c 
February  thirteenth. 

Motion  by  defendant 
and  the  judgment  ente 

Henry  A.  Mer7*it  a 

Mark  Cohn^  oppoe 

Learned,  J.  —  It 
ex  parte  vacate  the 
(Code^  sec.  772),  anc 
present  motion   w" 
the  order  which  h< 
cussed,  and  as  the 
and  in  the  order  c 
was  vacated,  I  na 

It  seems  to  mc 
that  the  stay  of  i 
the  default  of  t? 
is  specified  in  t 
ten  days  after  f 
section  to  mea 
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from  the  very  granting,  or  the  very  service  of  the 
would  give  him  no  time  to  comply  with  its  requirement 
would  be  most  unreiisonable.  The  language  of  the  sect 
plain,  viz.,  that  when  the  costs  are  not  paid  *  *  *  ^ 
ten  days  after  the  service,  &c.,  *  *  *  all  proceedingi 
are  stayed.  The  proceedings  are  not  stayed,  therefore, 
the  ten  days  have  expired.  Of  course,  under  section 
if  the  service  is  by  mail  double  the  time  is  allowed. 

Three  decisions  are  cited  by  the  plaintiffs:  TliauU 
Frost  (1  Abb.  N.  (7.,  293) ;  Lyons  agt.  Murat  (54  Uow. 
23)  ;  Seward  agt.  WUson  (3  Abb.  N.  C\,  50).    The  last 
applies.     That  was  a  decision,  in  1877,  of  the  special 
New  York  common  pleas.    I  think  it  incorrect  and  sli 
refuse  to  follow  it.     The  learned  judge  who  decided  it  si 
not  to  have  considered  the  question  now  presented,  an 
passing  I  may  say  that  I  am  not  certain  that  a  stay  of 
ceedings  prevents  the  obtaining  of  further  time  to  ans 
The  plaintiflEs,  however,  were  regular  in  entering  their  j 
ment,  because  the  county  judge,  as  has  been  said,  could  va 
his  order  extending  the  time,  and  did  so,  hence  the  dcfen 
can  only  ask  to  come  in  as  a  matter  of  favor.     As  he  sv 
to  merits,  and  as  he  lias  paid  the  ten  dollars  costs,  it  is  re^ 
able  that  he  should  be  allowed  t»  eome  in  on  the  usual  te 
He  must  pay  ten  dollars  costs  of  motion  and  fifteen  dc 
and  fifty  cents  costs  of  jtidgment  and  clerk's  fee,  and  i 
such  payment  the  default  may  be  opened  and  the  defen 
allowed  to  answer.     The  costs  to  be  paid  and  the  an 
served  on  or  before  March  eighth.     If  not  so  paid,  thei 
plaintiffs  to  have  ten  dollars  costs  of  this  motion. 
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SUPEEME  COURT. 

Mary  Bearnes,  as  administratrix  of  the  goods,  &c.,  of 
William  F.  Bearnes,  deceased,  agt.  Jambs  S.  Bearnes. 

■ 

Judgment  —  Effect  of —  mun  party  estopped  fi-om  applying  to  court  cf 
equity  to  set  aside  judgment,  because  of  fraud —  Oomplaini  —  Demurrer, 

The  plaintiff,  as  administratrix,  sued  to  recover  18.500,  claimed  to  have 
been  wrongfully  received  by  defendant  as  interest  upon  the  foreclosure 
of  a  $2'>,000  mortgage  executed  by  the  intestate,  said  sum  being 
alleged  to  have  been  already  paid  to  defendant  for  interest,  on  said 
mortgage  by  the  intestate  in  his  lifetime.  The  complaint  allcgeii  that 
judgment  of  foreclosure  and  sale  was  duly  entered  and  the  premises 
afterwards  duly  sold  by  a  referee  duly  appointed: 

Held,  that  it  follows  from  the  allegations  of  the  complaint,  that  in  all 
these  proceedings  on  foreclosure,  the  plaintiff's  intestate  had  notice, 
and  that  the  amount  to  which  the  defendant  in  this  action  and  the 
plaintiff  in  the  foreclosure  action  was  entitled  for  principal  and  intereBt 
was  directly  in  issue;  and  the  defendant  is  entitled  to  Judgment  on 
demurrer  to  the  complaint. 

Special  Term,  February^  1884. 

Bamum,  d&  Behkam^  for  defendant,  in  support  of  demurrer. 

A.  J,  JiogerSj  for  plaintiff. 

Lawrence,  «/".  —  The  complaint  alleges  that  before  the 
comniencement  of  this  action,  William  F.  Bcarnes  died  intes- 
tate, and  that  on  the  11th  of  February,  1880,  letters  of 
administration  upon  his  estate  were  duly  issued  to  plaintiff 
by  the  Surrogate  of  the  county  of  New  York ;  that  she  there- 
upon duly  qualified  and  entered  upon  the  duties  of  her  office; 
that  on  the  15th  day  of  December,  1867,  said  "William  F. 
Bearnes,  for  the  purpose  of  securing  to  the  defendant  the 
payment  of  the  sum  of  $25,000,  made,  executed  and  delivered 
to  him  a  bond,  &c.,  whereby  he  bound  himself  in  the  penalty 
of  $50,000,  conditioned  that  the  same  should  be  void  if  he, 
the  said  William  F.  Bearnes,  should  pay  to  the  defendant  the 
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sum  of  $25,000  on  the  15tli  day  of  December,  1868, 
interest  at  the  rate  of  seven  per  cent  per  annum,  and  ai 
lateral  security  for  the  payment  of  said  indebtedness,  1: 
the  same  day  executed  and  delivered  to  the  said  defendt 
mortgage  on  certain  real  property  situated  in  the  city  of 
York ;  that  on  or  about  the  26th  day  of  January,  1870,  1 
had  accrued  and  become  due  upon  the  said  bond  int 
thereon   from  the  date  of  said   bond,  whereupon  the 
"William  F.  Bearnes  paid  to  the  defendant  $3,516.11  for 
interest,  and  the  defendant  duly  acknowledged  the  rec 
thereof  by  writing  as  follows : 

«  $3,516.1 1 ."  ' «  New  York,  January  26,  18T 

"Received  from  Mr.  William  F.  Bearnes  $3,561.11 
interest  on  his  bond,  due  December  15,  1869,  as  per  set 
ment  had  the  above  date. 

(Signed)        "  J  AMES  S.  BEARNES. 

[Berenne  lUmp,  1 
two  eenu.     J 

On  the  eighth  day  of  September  the  defendant  commer  • 
an  action  in  the  supreme  court  of  the  state  of  New  Y ; 
in  which  action  the  defendant  was  plaintiff,  and  the    i 
"William  F.  Bearnes  and  Mary,  his  wife,  were  defendants,  foi 
purpose  of  procuring  a  judgment  of  foreclosure  of  the  n: « 
gage  given  to  secure  the  payment  of  the  said  bond  and  : 
of  said  premises,  in  which  action  said  defendant  claimed  ! 
alleged  that  the  sum  of  $25,000,  together  with  interes 
said  bond,  was  then  due  upon  said  bond  and  mortgage,  ! 
said  complaint  was  duly  verified  by  said  James  S.  Bear  i 
that  such  proceedings  were  had  in  said  action  ;  that  on  th< 
day  of  October,  1870,  an  order  was  made  referring  it  to  a  ref  i 
to  compute  the  amount  due  on  said  bond  and  mortgage ;  i 
said  referee,  after  such  computation,  made  and  filed  his  re]  ( 
finding  that  no  payments  had  been  made  on  said  bond  and  n  ( 
gage,  either  for  principal  or  interest,  and  that  the  sun 
$25,000,  the  principal,  together  with  $4,900  interest  on  said 
from  December  15,  1867,  was  due  the  plaintiff.     It  is  fur 
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actual  and  positive,  not  merely  constructive;  that  it  m 
fraud  occurring  in  the  concoction  or  procurement  of  the 
ment  or  decree,  whicli  was  not  known  to  the  party  at  the 
and    for    not  knowing  whicli  he  is  not    chargeable 
negligence. 

In  the  case  of  the  New  York  Elevated  Bailroad  Com 
agt.  Ilarrold  (65  How,  Pr.^  90,  recently  reported  as  the 
York  Central  Railroad  Co.  agt.  Harrold)  it  was  held 
^^  where  it  appears  that  the  same  matter  has  been  act 
tried,  or  so  in  issue  that  it  might  have  been  tried,  the  pai 
estopped  from  applying  to  a  court  of  equity  to  set  aside 
judgment  because  of  fraud,  for  the  reason  that  the  judgi 
is  the  highest  evidence  and  cannot  be  contradicted.    In 
case  the  learned  justice  who  delivered  the  opinion  of  the  c 
cited    the  cases  of  Oram  agt.  O^'um  (2  Oray^  361)  and 
United  St4ites  agt.  Thi^kmorton  (98  U.  S.,  61). 

The  decisions  in  the  cases  just  referred  to  must,  I  thiols 
regarded  as  decisive  in  favor  of  the  plaintiff  on  this  demui 
It  is  not  charged  in  the  complaint  that  there  was  any 
spiracy  on  the  part  of  the  defendant  or  his  agent  to  sa. 
falsely  or  to  procure  a  judgment  by  means  of  perjured  t ; 
mony.     It  is  admitted  and  alleged   that  the  judgment 
rendered  after  the  defendant  or  his  agent  had  appeared 
testified  as  to  the  amount  due  upon  the  bond  and  mortg  i 
that  the  said  judgment  was  duly  entered  and  that  the  pren 
were  afterwards  duly  sold  by  a  referee  duly  appointed.    li 
judgment  was  duly  entered,  the  premises  duly  sold  and 
referee  duly  appointed,  it  follows  as  a  natural  conclu ; 
that    of    all    these    proceedings    the    plaintiff's    intei  I 
had  notice.     The  question  as  to  what  was  the  amount  * 
upon  the  bond  for  principal  and  interest  arose  directly  in 
case,  and  the  complaint  admits  that  it  was  claimed  and  all<  | 
that  the  sum  of  $25,000,  together  with  interest  on  said  1 1 
from  the  15th  day  of  December,  1867,  was  then  due  upor 
said  bond  and  mortgage.     It  is,  therefore,  quite  evident   : 
the  amount  to  which  the  defendant  in  this  action  and 
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plaintiff  in  that  action  was  entitled  for  principal  and  interest 
was  directly  in  isene. 

This  case  I  think,  therefore,  falls  within  the  principle  laid 
down  in  the  cases  above  cited.  If  the  whole  amoant  of 
interest  claimed  hy  the  plaintiff  in  tliat  action  was  not  dne 
from  the  present  plaintiff's  intestate,  that  was  a  fact  winch 
was  known  to  the  intestate  at  that  time.  If  lie  had  received 
the  receipt  set  forth  in  the  complaint,  bearing  date  January 
26,  18T0,  acknowledging  the  payment  of  interest  npon  the 
bond  np  to  December  15,  1869,  he  must  have  been  aware  of 
tliat  fact  on  the  8th  day  of  September,  1870,  when  the  defend- 
ant commenced  the  action  to  foreclose  his  mortgage,  claiminE; 
the  full  amount  of  interest  upon  said  bond.  If  the  interest 
had  been  paid  it  was  clearly  the  duty  of  the  plaintifPs  intestate 
to  have  set  it  up ;  and  if  he  knew  the  fact,  as  the  receipt  set 
forth  in  the  complaint  would  indicate,  that  the  claim  for 
interest  in  the  foreclosure  suit  was  excessive,  he  was  chargeable 
with  negligence  for  not  stating  it  {See  Hoss  agt.  Wood,  70 
2i.  Y.,  9,  and  casea  cited  on  page  11). 

There  is  no  force  in  the  point  made  by  the  learned  counsel 
for  the  plaintiff  that  it  does  not  appear  on  the  face  of  the 
complaint  that  the  defendant  may  not  have  been  served  with 
the  process  or  papers  in  the  foreclosure  suit.  The  fonrth 
paragraph  of  the  complaint,  as  we  have  before  seen,  alleges 
the  commencement  of  an  action  in  the  supremo  court  of  this 
state,  in  which  the  defendant  was  -plaintiff  and  the  said 
William  F.  Beames  and  Mary,  his  wife,  were  defendants; 
and  the  fifth  paragraph  alleges  that  on  the  3d  day  of  Octolier, 
1870,  judgment  was  duly  entered  in  said  action  and  the  prem- 
ises were  afterwards  duly  sold  by  a  referee  duly  appointed  by 
said  judgment,  i&c. 

It  would  appear  from  this  statement  in  the  complaint  that 
"Beanies  and  his  wife  were  the  only  defendants  in  that  action. 
An  action  cannot  be  commenced  nor  judgment  rendered  until 
pi-occss  lias  been  served  upon  the  defendants ;  and  where  it  is 
admitted  that  the  action  was  commenced  and  the  judgment 
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duly  entered  it  is  too  late  to  elaim  that  the  defendai 
not  been  served. 

For  these  reasons  I  am  of  the  opinion  that  the  dei 
was  entitled  to  judgment  upon  the  demurrer,  with  cost 
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In  the  Matter  of  the  Application  of  James  A.  Dea 
a  peremptory  7nandamu8  agt.  The  Board  of  Supei 
OF  Greene  Couirrr. 

Mandamtts  —  When  wiU  not  issue  to  eompd  the  hoard  of  tupervieon  • 

tlie  audit  of  services  ioade  facto  coroner. 

Where  a  board  of  supervisors  acting  as  county  canvassers  decic 
K.  and  not  G.  had  been  elected  coroner  of  Qreene  county,  and 
him  the  certificate  of  election,  and  K.  entered  upon  and  perfon 
duties  of  such  office  until  ousted  from  office  by  judgment  of  th 
in  action  by  the  People  ex  rel,  O.^  to  recover  possession  of  the 
K.  presented  a  bill  to  the  supervisors  for  services  and  disbursen 
coroner;  properly  verified,  which  the  board  audited  and  incor : 

.    the  amount  thereof  in  the  tax  levy,  and  issued  a  certificate  tc 
such  amount,  which  was  by  him  assigned  to  a  bona  fide  hole 
value,  previous  to  the  institution  of  this  proceeding,  which  s ! 
compel  the  board  to  cancel  the  audit  and  allowance : 

Bdd^  that  the  mandamus  asked  for  should  be  refused  for  the  fo  ! 
reasons: 

Mrst,  The  board  of  supervisors  by  awarding  to  K.  the  certificate  o 
tion  as  coroner,  authorized  and  empowered  him  to  act  as  such,  i 
such  services  were  valuable  and  legal,  there  is  no  impropriety  < 
gality  in  their  audit  or  payment. 

Second,  As  G.  cannot  obtain  an  allowance  of  the  same  bill  fro 
county,  but  his  remedy,  if  any  he  has,  is  against  E.,  there 
property  nor  money  of  the  county  to  be  wasted,  which  gives  the  r 
as  a  taxpayer,  any  standing  to  maintain  the  proceedings. 

Thit^d.  If  the  audit  to  K.  is  illegal  it  can  be  reviewed  by  certiorari^ 
action  brought  to  recover  the  money  paid  thereon,  when  paid. 

Fourth.  As  the  certificate  was  issued  in  good  faith  to  K.  and  was  asi 
to  a  bona  fide  holder,  for  value,  before  this  proceeding  was  insi 
as  against  such  bona  fide  holder,  the  county  is  remediless. 

Special  Terrriy  Janitaryj  1884. 
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Motion  for  a  mandarmLS  to  compel  the  superrifioiiB  to 
cancel  the  audit  of  services  to  a  de  facto  coroner. 

6ri8Wold  <&  ComeU^  for  motion. 

Werner  Jb  Chase^  opposed, 

Westbrook,  J.  — Want  of  time  prevents  the  preparation  of 
a  formal  opinion,  and  I  content  myself  with  this  memorandum. 

The  facts  are  as  follows:  The  board  of  supervisors  of 
Greene  county,  acting  as  county  canvassers,  at  its  annual 
meeting  in  1882,  decided  that  "William  Kortz,  and  not  Andrew 
H.  Getty,  had  been  elected  coroner  of  Greene  county,  and 
gave  to  him  the  certificate  of  election.  In  reaching  the  con- 
clusion that  Kortz  and  not  Getty  was  chosen,  the  board 
refused  to  count  and  allow  to  Getty  certain  ballots  on  which 
his  name  was  printed  with  a  diflferent  middle  letter,  on  the 
ground  that  it  had  no  power  to  go  back  of  the  ballot  to  ascer- 
tain the  intent  of  the  voters.  The  supreme  court,  both  at 
special  and  general  terms,  confirmed  the  action  of  the  board 
by  refusing  a  mcmdam'iis  to  compel  it  to  count  for  Getty  the 
ballots  printing  his  name  with  a  wrong  middle  letter.  (This 
action  of  the  supreme  court  is  not  set  out  in  the  motion 
papers,  but  the  court  takes  judicial  cognizance  of  its  own 
proceedings.)  Kortz  acted  as  coroner  in  good  faith,  and  per- 
formed services  as  such  until  November  13,  1883,  when  he 
was  ousted  from  office  by  the  judgment  in  the  action  brought 
in  this  court  by  the  people  and  Andrew  H.  Getty  against 
him  to  recover  possession  of  the  office.  For  services  in 
the  office  of  coroner  and  disbursements  in  rendering*  such 
services,  all  of  which  were  rendered  and  disbursed  previous 
to  the  judgment  of  ouster,  Kortz  presented  a  bill  properly 
verified,  to  the  supervisors  of  Greene  C4)unty,  at  its  annual 
session  in  1883,  for  audit  and  allowance.  It  was  audited 
and  allowed  by  the  board  in  good  faith,  the  amount 
thereof  incorporated  in  the  tax  levy,  and  a  certificate 
duly  issued  to  Kortz  for  the   amount  thereof,  which  had 
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been  assigned  to    a   hona  fide  holder  for  value,  pn 
to  tlie  initiation  of  this  proceeding,  which  seeks   to 
pel  the   board    to   cancel   the    andit   and  allowance. 
inandamuB  asked  is  refused  for  the  foUoMring  reasons 
The  board  of  supervisors  of  Greene  county,  by  award 
Kortz  the  certificate  of  election  as  coroner,  authorize^ 
empowered  him  to  act  as  such;  and  as  such  services 
A-aluable  and  legal,  there  is  no  impropriety  or  illegality  in 
audit  or  payment.     It  is  possible  (but  on  that  point  no  d( 
opinion  is  expressed)  that  under  section  1953  of  the  Cc 
Civil    Procedure,   Getty  may  recover  from  Kortz   th( 
and  perquisites  of  the  ofSce  covered  by  and  included  i 
audit,  but  it  is  clear   that  Getty,  who  did  not  rende 
services  nor  disburse  the  money,  could  not  obtain  pa} 
therefor  from  the  county,  nor  could  ho  truly  swear,  ^ 
he  must  do  to  obtain  the  allowance,  that  he  had  rendere* 
sen  ices  and  made  the  disbursements.     The  granting  o 
mandamvs  would  therefore  exempt  the  county  from  paj 
for  lawful  services  of  which  it  had  the  full  benefit.     2d , 
Getty  cannot  obtain  an  allowance  of  the  same  bill  fron  i 
county,  but  his  remedy,  if  any  he  has,  is  against  Kortz,  ; 
is  no  property  nor  money  of  the  county  to  be  wasted,  ^ ' 
gives  the  relator,  as  a  taxpayer,  any  standing  to  maintaii  i 
proceeding.     3d.   If  the  audit  to  Kortz  is  illegal  it  ca 
reviewed  by  certiorari^  or  an  action  brought  to  recove:' 
money  paid  thereon,  when  paid.    4th.  A  certificate  was  in 
in  good  faith  to  Kortz  and  was  assigned  to  a  hona  fide  h: 
for  value,  before  this  proceeding  was  initiated,  and  as  ag 
such  hona  fide  holder  for  value  of  the  certificate,  the  cc 
is  remediless  {People  agt.  Fitzgerald^  64  How.^  1) ;  and 
The  exercise  of  a  sound  discretion  forbids  its  issue. 

As  the  proceeding  was  instituted  in  good  faith,  and  preii 
a  new  and  reasonable  question  for  adjudication,  in  which 
relator  has  no  greater  personal  interest  than  any  otiier  taxp 
of  Greene  county,  the  application  for  a  ma/ndamue  is  dej 
without  costs.* 
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NEW  YORK  CITY  COURT. 
Charles  Michenfbldeb  agt.  Magdalkna  Ocnther. 

Shimmary  proeeedingi — Landlord  and  tenant — When  widow  of  a  tenant  u; 
prima  facie,  cutignee  of  the  term  and  may  be  removed  as  an  overJujlding 
tenant, 

Where  a  tenant  under  a  yearly  hiring  dies  leaving  his  widow  in  poEScssion 
of  the  premises,  and  she  remains  In  occupation  during  the  unexpired 
term,  and  there  is  no  administration  upon  the  estate,  she  is,  prima fa^, 
an  assignee  of  the  term  and  may  be  removed  as  an  overholding  tenant 
under  the  statute  relating  to  summary  proceedings. 

General  Tena^  February^  1884. 

Before  McAdam,  (7.  e/".,  Htatt  and  Hall,  JJ. 

Appeal  f i-om  a  judgment  rendered  in  a  summary  proceeding 
under  which  the  tenant  was  removed,  &c. 

Jacoh  Levy  J  for  appellants. 

E.  P.  Tratitmanj  for  respondents. 

Mo  Adam,  C.  J. —  The  petition  alleges  and  the  proofs  show 
that  the  conventional  relation  of  landlord  and  tenant  existed 
between  Eva  Michenfelder  as  landlord  and  John  Gunther  as 
tenant,  in  respect  to  the  premises  in  question  ;  that  the  tenancy 
was  from  year  to  year  from  April  1,  1879  ;  that  the  petitioner 
has  since  succeeded  to  the  estate  of  the  said  landlord  with  the 
right  to  maintain  all  legal  proceedings  in  respect  to  the  pos- 
session of  said  premises ;  that  the  tenant,  John  Ouuther, 
continued  in  possession  under  this  yearly  hiring  until  February 
or  March,  1883,  when  he  died,  leaving  his  widow  (the  party 
proceeded  against)  in  possession.  The  last  yearly  hiring 
expired  a  short  time  thereafter,  to  wit,  April  1, 1883.  It  does 
not  appear  that  letters  testamentary  or  of  administration  upon 
the  estate  of  the  tenant  were  ever  issued  so  as  to  vest  in  such 
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representative  the  title  to  the  tenant's  unexpired  term, 
does  appear,  however  that  the  widow  remained  in  posses 
after  the  decease  of  her  husband,  and  that  she  enjoyed 
full  benefit  of  the  unexpired  term.  She  entered  into  possesi 
with  him,  and  she  remained  in  possession  of  the  premises  a 
his  death.  Under  such  circumstances  she  became  prima  f 
the  assignee  of  the  term  and  her  continued  possession 
presumably  lawful. 

The  relation  of  landlord  and  tenant  having  been  once  es 
lished,  it  attached  to  all  who  succeeded  in  the  possesi 
immediately  or  remotely.     The  right  to  the  possession 
the  term  of  the  tenant  ceased  prior  to  the  commencemen 
these  proceedings.    The  conventional  relation  of  landlord 
tenant  having  been  formed  by  agreement,  and  the  riglil 
invoke  the  statutory  remedy  by  summary  proc4>eding8  (if  ne 
sary),  having  once  attached,  the  death  of  the  tenant  did 
destroy  the  applicability  of  the  remedy  [The  People  agt.  Tt 
S3  Hov),  Pr.y  238).     The  statute  is  a  remedial  one  and  on 
to  be  liberally  construed  to  advance  the  remedy  which 
legislature  has  furnished  to  remove  defaulting  and  over-h( 
ing  tenants.    If  the  lease  had  been  for  a  long  term  and 
tenant's  interest  therein  valuable,  a  different  question  mi^ 
perhaps  have  arisen,  but  \n  the  present  instance  the  wid 
took  herself  and  enjoyed  the  entire  unexpired  term  of 
lease,  and  she  may,  in  view  of  this  fact,  be  holden  as  assig] 
of  the  term.    Even  an  administration  who  enters  and  ta 
the  rents  and  profits  of  demised*  premises- is  personally  lia 
as  assignee  of  the  term  for  all  rents  f allfng-  dtie*  after  his  en 
{MaMer  of  OaU/may,  21  Wend.^  32 ;  Fiah&r  agt.  FUhei 
£radf.y  337 ;  Rvbery  agt.  Stevens^  4  Bam.  c6  Adol.^  24 
Buckley  agt.  Pertt^  1  SaVk.^  317 ;  Hargrave^s  case^  5  Cokey  i 
Weni/tDorth  on  JScectUorSj  32). 

We  have  examined  the  close  relied  upon  by  the  tens 
{Benjamin  agt.  Benjaminy  5  iT.  7".,  383),  but  have  failed 
discover  that  it  controls  the  disposition  of  this  appeal, 
states  several  elementary  principles  which  we  approve,  a 
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holds  that  in  that  particular  case  no  relation  of  landlord  and 
tenant  existed,  but  there  is  a  wide  difference  between  the  facts 
pleaded  in  the  petition  there  and  the  facts  alleged  in  the  peti- 
tion here,  and  it  was  the  peculiar  facts  alleged  there  that  led 
the  court  to  hold  that  the  relation  of  landlord  and  tenant 
existed.  The  main  questions  in  that  case,  after  all,  was 
whether  the  tenant  was  not  entitled  to  a  trial  by  jury  and 
whether  a  trial  without  one  was  not  illegal.  The  court  sus- 
tained the  tenant's  objection  in  regard  to  the  right  of  trial  by 
jury,  and  it  was  scarcely  necessary  for  it  to  have  decided  any- 
thing else.  We  have  examined  the  record  and  are  satisfied 
that  the  justice  had  jurisdiction  ;  that  no  errors  were  commit- 
ted upon  the  trial ;  that  no  injustice  had  been  done,  and  that 
the  judgment  appealed  from  should  be  affirmed,  with  costs. 


K.  Y.  COMMON  PLEAS. 

Eenbt  Mbiob  et  oL  agt.  Ghas.  Fremont  Willis,  William  N. 

Thompson  et  al. 

Itortgageforedoture  — QusiUam  uhkh  cannot  be  settled  in,  hut  must  be  tried 

by  a  Jury. 

Where,  in  an  action  to  foreclose  a  mortgage  given  by  A.,  a  denial  is  inter- 
posed by  B.,  vrho  is  joined  with  A.  as  defendant,  that  his  title  or  interest 
is  subordinate  to  that  of  plaintiffs,  as  alleged,  and  he  claims  possession 
by  a  title  paramount  and  adrerse  to  them,  the  complaint  should  be  dis- 
missed as  to  B.,  as  the  right  of  possession  between  A.  and  B.  cannot  be 
settled  in  a  foreclosure  action,  but  must  be  tried  by  a  Jury. 

Special  Term,  Marchj  1884. 

The  plaintifEs  brought  this  action  to  foreclose  a  mortgage 
given  to  them  by  defendant  Willis,  July  28,  1882,  to  secure 
the  sum  of  $5,000.  The  complaint  averred  upon  informa- 
tion and  belief,  that  the  defendant  Thompson  had  or  claimed 
tto  have  some  interest  in  or  lien  upon  the  mortgaged  premises, 


NEW  YORK  PRACTICE  REPORXa 


Meigs  et  al.  agt.  Willis. 


which  interest  or  lien,  if  any,  liad  accrued  subsequently  \ 
lien  of  said  mortgage,  or  was  subject  thereto. 

Thompson  by  his  answer  denied  that  his  interest  was 
ordinate  to  the  plaintiffs  or  their  mortgagor,  and  averred 
he  held  and  claimed  possession  of  the  premises  by  a  title 
mount  and  adverse  to  them.  He  asked  for  affirmative  i 
establishing  his  claim,  and  that  the  mortgage,  which  is  a  c 
upon  his  title,  be  surrendered  and  canceled  of  record. 

At  the  opening  of  the  case  objection  was  made  that  by 
pleadings  an  action  in  ejectment  was  presented  which  o 
only  be  tried  by  a  jury. 

The  counsel  for  Thompson  offered  to  waive  this  objec 
and  proceed  with  the  trial  before  the  court.  This  proposil 
was  not  accepted  by  the  defendant  "Willis. 

Both  parties  then  proved  their  chain  of  title,  and  the  c 
was  submitted  after  argument  upon  the  pleadings  and  pro 

Alfred  Roe^  for  plaintiffs. 

William  A.  Beach^  for  defendant  Willis. 

John  E.  Parsons^  for  defendant  Thompson. 

LABRi<3fOBE,  f/.  —  The  only  break  that  appeared  in  Tho:  i 
son's  title  was  the  absence  of  a  deed  of  the  premises  fj  i 
Dudley  Selden,  the  admitted  fountain  head  of  title,  to  And 
McGown.    But  a  recital  of  the  existence  of  that  deed  is  <  i 
teined  in  the  deed  given  by  McGown  to  Patterson,  Marcl 
1828,  and  this,  it  is  claimed,  as  to  an  ancient  document, 
sufficient  notice  within  the  rulings  in  Carver  agt.  Jacl  \ 
{4:  PeterSj  83).    No  other  proof  was  offered  of  the  existc 
and  loss  of  the  deed,  and  it  is  at  least  a  matter  of  ser 
donbt  whether  Willis,  who  does  not  claim  under  Patter  i 
i  and  who  is  a  stranger  to  his  record  title,  is  bound  by  it. 

r  This  question,  however,  is  unimportant,  in  view  of  the  i 

'<  mate  disposition  to  be  made  of  this  case.     The  plaintiffs 

•  nioi*tgagees,  cannot  maintain  ejectment  {Code  Civil  Pro,,  \ 
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1498 ;  Holcomh  agt.  Holcomh^  2  Barb.  S,  6\,  20).  As  between 
the  defendants  Willis  and  Thompson,  the  right  of  posses- 
sion to  the  premises  cannot  be  settled  in  this  action, 
but  must  be  tried  by  a  jury.  Even  if  this  objection  did  not 
exist,  the  defendant  Willis  has  no  right  to  insist  upon  a  final 
disposition  of  his  claim,  for  it  does  not  appear  that  a  copy  of 
his  answer  has  been  served  npon  the  attorney  for  the  defend- 
ant  Thompson,  in-  pursuance  of  section  621  of  the  Code  of 
Civil  Procedure. 

Judgment  is  therefore  ordered  that  as  to  the  defendant 
Thompson  the  complaint  be  dismissed,  and  that  as  against  the 
other  defendants  the  plaintiffs  are  entitled  to  a  foreclosure  and 
\.  salejrf  the  mortgaged  premises. 


u]^. 


SUPKEME  COUL-.^ 

X 
Fbancis  K.  MoCully  et  (d.j  as  executors,  <fec., V>f  Thomas  B. 

Pennie,  impleaded,  agt.  Elizabeth  A.  Heller^  al,  (Wal- 

TBB  Bell,  purchaser). 

Service  of  iummoM  on  non-retideni —  Verified  copy  of  complaint  neeihdnot  be 
presented  to  the  judge  to  give  him  juriediction  to  grant  order  for  puMicaiS^n — 
When  summons  and  eompUUnt  need  not  be  madled — When  omission  of 
itords  **  without  the  state*' from  the  notice  does  not  render  service  void 
Clerical  error  not  sufficient  to  vitiate  the  service '—  Code  of  CivU  Procedure,^ 
sections  489,  440. 

Since  the  amendment  of  1879,  of  section  439  of  the  Ck)de  of  Civil  Proced- 
ure, providing.f or  order  for  publication  of  summons  to  be  served  on  a  non- 
resident defendant,  the  actual  presentation  of  the  particular  verified 
complaint  to  the  judge  is  unnecessary.  Where  there  is  a  verified 
complaint  on  file  in  the  county  clerk's  office  and  the  affidavit  presented 
for  the  order  of  publication  sets  forth  such  fact  and  annexes  a  copy 
thereof  it  is  sufficient. 

A  clerical  error  in  the  order  of  publication,  i,  tf.,  mistake  in  the  first  name 
of  one  of  the  defendants,  "Albert  instead  of  Alfred,"  where  the  affidavits 
and  the  copies  of  order  also  summons  and  notice  served  on  defendant 
contain  the  correct  name,  is  not  sufficient  to  vitiate  the  service. 
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Nor  is  the  omission  of  the  words  "  without  the  state"  from  the  i 

sufficient  to  render  the  senrice  void. 
When  the  summons  and  complaint  are  served  on  the  defendants  p 

ally,  without  the  state,  a  copy  need  not  be  mailed  to  them. 

Kings  County y  Special  Term^  March^  1881. 

Thk  action  was  brought  to  foreclose  a  mortgage.    Mai 
Pennie  and   Alfred  N.  Pennie  each  owned  one  nndi\ 
sixth  part  of  the  premises  subject  to  the  mortgage.    Mar 
Pennie  was  an  infant  of  the  age  of  sixteen  years  and  A 
N.  Pennie  an  infant  of   the  age  of  fourteen   years, 
resided  in  Pennsylvania.     On  October  5,  1883,  an  ordei 
made  for  service  of  the  summons  and  complaint  on 
defendants  by  publication.     The  order  recited  that  it 
made  on  a  copy  of  the  verified  complaint.     The  accomp 
ing  affidavit  stated   that  the  verified  complaint  was  on 
Tlie  summons  and  complaint  were  served  on  the  defenc 
personally  without  the  state.     No  copy  of  the  summons,  ( 
plaint  or  order  was  mailed  to«them.     The  notice  attache 
the  summons  omitted  the  words  "  without  the  state."  '  Ir 
caption  of  tlie  order  the  defendant   Alfred  was  corr< 
described.     In  the  body  of  the  order  he  was  designate 
Albert.      On  the  27th  of  November,  1883,  the  defend 
petitioned  for  the  appointment  of  a  guardian  ad  litem^ 
appeared  for  them   in  the  action  after  such   appointn 
Upon  a  sale  the  purchaser  objected  to  the  title  and  move 
be  relieved  from  his  purchase. 

Joseph  A.  Bxirr^  Jr.^  for  Walter  Bell,  purchaser,  for  mot 

I.  The  court  had  no  jurisdiction  to  appoint  a  guardiai 
litem  in  a  foreclosure  action  before  service  of  summ 
whether  the  infant  was  under  or  over  fourteen,  and  whe 
he  applies  in  his  own  behalf  or  not  {Ingersoll  agt.  Mang 
84  N.  r.,  622). 

II.  If  the  verified  complaint  is  not  presented  to  the  jii 
granting  the  order  of  publication,  tliere  is  no  jurisdictioi 
grant  it  and  service  under  it  is  void  {Code  of  Civil  Pro,^ 
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439  ;  Ladd  agt.  Terra  Haute  U.  and  M.  Co.^  13  Weekly  Dig.^ 
*209 ;  Luther  agt.  Briaon^  4  Mo.  Law  BuU.y  91 ;  OrvU  agt 
Goldschmidtj  64  How.  Pr.j  71 ;  WilliaTneon  agt.  Williamson^ 
64  //(?!/?.  Pr.,  450), 

III.  The  omission  of  the  words  "  without  the  state  "  from 
the  notice  rendered  the  service  void  {Lqfarge  agt.  Mitchdl^  4 
Mo.  Law.  BvU.,  36). 

IV.  The  defendant  Alfred  N.  Pennie  was  not  named  in 
the  order  {Code  of  Civil  Pro.,,  sec.  440). 

y.  The  summons,  complaint,  &c.,  should  have  been  mailed 
{Ritten  agt.  Griffith,  16  Hun,  456). 

George  V.  Brown,  for  plaintifp,  opposed : 

I.  If  there  was  any  defects  the  voluntary  appearance  of  Uie 
infants  by  their  guardian  conferred  jurisdiction. 

CuLLEX, «/.  —  I  think  there  was  a  valid  service  of  the 
summons  on  the  infant  defendants,  and  therefore  it  is 
unnecessary  to  pass  upon  the  ^flEect  of  their  appearance  by 
guardian.  The  Code  in  1879  was  amended  so  that  instead  of 
requiring  that  the  plaintiflE  "  must  present  to  the  judge  a  veri- 
fied complaint,"  it  now  provides  that  the  order  of  publication 
"  must  be  founded  upon  a  verified  complaint."  To  give  any 
effect  to  this  amendment  it  must  be  that  the  actual  presenta- 
tion of  the  particular  verified  complaint  is  unnecessary.  In 
this  case  there  was  a  verified  complaint  on  file  in  the  county 
clerk's  oflSce.  The  aflSdavit  presented  for  the  order  of  publi- 
cation set  forth  such  fact  and  annexed  a  copy  thereof.  I 
think  an  order  made  on  such  affidavit  and  copy  is  certainly 
"  founded  "  on  the  verified  complaint. 

The  mistake  in  the  first  name  of  one  of  the  defendants, 
found  in  the  order  of  publication,  that  is,  "  Albert "  instead 
of  Alfred,"  I  think  is  not  material.  The  affidavit  and  tlie 
caption  of  the  order  contain  the  correct  name ;  so  do  the  sum- 
mons and  notice  served  on  the  defendant.  I  do  not  think 
clerical  error  sufficient  to  vitiate  the  service.     The  same  is 
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true  of  the  omission  of  the  words  "  without  the  state  " 
notice  attached  to  the  summons. 

There  remains  to  be  considered  the  objection  that  ( 
of  the  summons  and  complaint  was  not  sent  to  the  defe 
by  mail  in  addition  to  the  personal  service  made  upon 
Were  it  not  for  the  opinion  delivered  in  Ritten  agt.  (x 
(16  IIuUj  455),  I  should  think  it  clear  that  the  mailirij 
unnecessary.     But  the  remarks  on  this  point  found  i 
opinion  are  obiter y  and  therefore  not  anthoritati  ve.    The  s 
of  the  Code  provides  for  publication  of  the  summons, 
lieu  thereof  personal  service  of  the  summons,  complain 
order  on  the  defendant  out  of  the  state.     The  order 
farther  direct  that  on  or  before  the  day  of  tlie  firat  publi< 
a  copy  of  the  summons,  complaint  and  order  must  be  6< 
defendant  by  mail.     There  is  no  provision  that  such  c 
shall  be  sent  before  personal  service,  and  in  the  case  of 
sonal  service  it  is  not  possible  to  mail  the  copies  bcfor 
first   publication,   because  there   is   no   publication. 
true  that  is  reading  the  statute  closely  according  to  its  i 
words,  and  I  admit  should  not  prevail  were  there  any : 
in  the  spirit  or  object  of  the  section  of  the  Code  reqi 
a  contrary  construction  to  be  given  to  it.     But  I  think  I 
18  not.     The  object  of  sending  the  copies  by  mail  is 
such  copies  may  reach  the  defendant.    But  why  serve  a 
in   that  manner,  when  it  has  already   been  served  or 
bCTfeerved  upon  the  defendant  peraonally.      What  is  : 
attained  by  such  double  service  ?     Secondly,  there  is  thi  i 
tinction  between  service  by  publication  and  personal  s<  i 
out  of  the  state  that  make  the  provision  as  to  sending  <  i 
by  mail  applicable  in  the  first  case,  though  unnecessary    i 
second.     In  the  case  of  publication,  only  the  summon 
notice  is  published.    The  defendant  who  reads  the  pi 
tion  is  apprized  that  an  action  has  been  instituted  agaiiLs 
and  of  the  parties  to  that  action,  but  not  as  to  the  ps  i 
lar  claim.    Therefore,  the  complaint  is  to  be  mailed  to  1 
give  such  information.    But  in  the  case  of  personal  servi  « 
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of  the  state,  the  copy,  complaint  and  order  must  be  served. 
Personal  service  out  of  ihe  state  is  more  than  publication, 
because-  if  only  what  is  published,  i.  «.,  the  summons  and 
notice,  was  served  personally,  the  service  woalJ  be  a  nuUi  y. 
I  think  neither  the  spirit  of  the  Code  nor  its  language  reviuires 
transmission  by  mail  in  this  case. 
Motion  denied. 


SUPEEME  COURT. 


Hannah  E.  Thistle  et  al.  agt.  Edward  Thistlr  et  al. 

Nan-residerU  infant  defendant  —  Summons  hato  served — Effect  oftoluniarjf 
appearance  —  Effect  of  insertion  of  the  words  **  by  puUcation"  instead  of 

'  ihe  toords  "wtt/umt  the  state  of  New  York**  in  notice  indorsed  upon  sum- 
mons— Bond  of  guardian  ad  litem  qf  infant  drfendant,  to  whom  to  be  made — 
Code  of  Oivit  Procedure.sections  440,  4^13,  1536. 

The  bond  of  a  flruardian  ad  litem  of  an  infant  defendant  in  partition  may 
be  made  direct  to  the  infant  instead  of  to  the  people  of  the  state,  pro- 
vided the  order  appointing  the  guardian  so  direct  {See,  1696,  Code). 

Service  of  a  summons  upon  a  non-resident  infant  defendant  in  partition 
not  necessary,  provided  the  infant  voluntarily  appear  in  the  action  by 
its  guardian  ad  litem  (Sec.  440,  Code,  construed). 

Tlie  insertion  of  the  words  '*by  publication"  instead  of  the  words 
''without  the  state  of  New  Yorlc,"  in  the  notice  indorsed  upon  the* 
summons  served  personally  without  the  state,  under  an  order  of  publi- 
cation, is  not  a  valid  objection  to  title — it  is  not  jurisdictional  X&<^ 
443,  Code). 

iV.  Y.  Chamiera^  February^  1884:. 

The  action  was  brouglit  for  the  partition  and  sale  of  certain 
real  estate  situate  in  the  city  of  New  York. '  One  of  the 
defendants  is  an  infant  of  the  age  of  two  years  and  a  non- 
resident of  the  state.  Service  of  the  summons  was  made 
upon  said  infant  personally  without  the  state  under  an  order 
of  publication.  Said  infant  appeared  in  the  action  by  a 
guardian  ad  litem,  duly  appointed,  and  answered  the  complaint. 
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The  premises  were  sold  in  three  parcels,  January  8,  18i 
$30,850.  The  purchasers  objected  to  the  title  and  mo^ 
vacate  the  judgment  of  sale,  and  that  they  be  dischargee 
on  the  following  grounds,  viz. : 

1.  That  the  bond  of  the  guardian  ad  litem  of  one  i 
infant  defendants  was  defective,  in  that  said  l)ond  was 
to  the  infant  instead  of  to  the  people  of  the  state  of 
York. 

2.  That  under  section  440  of  the  Code  personal  s< 
could  not  be  made  without  the  State  under  an  order  of  ] 
cation  upon  an  infant  under  the  age  of  fourteen  years. 

3.  That  the  notice  indorsed  upon  the  summons  Bi 
upon  said  infant  was  not  the  notice  required  by  section 
of  the  Code. 

Shaw  db  Clark,  for  plaintiff. 

John  Hardy,  Thomas  H.  Cook  and  Richard  «/*.  Lewu 
purchasers. 

DoNOHUE,  J — The  sole  object  of  service  is  to  procun 
the  appearance  of  the  party.  Where,  as  in  this  case,  the  ii 
has,  on  the  application  of  its  own  voluntary  represent 
appeared,  that  is  sufficient ;  the  intent  of  the  case  being 
the  infant  should  have  its  day  in  court,  and  the  infant  ha^ 
it  here.  How  the  service  was  made  is  of  no  importanc 
the  appearance  is  not  dependent  on  that. 

Objections  overruled  and  motion  to  be  discharged  de 
-with  ten  dollars  costs. 

Vol.  LXVI        60 
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SUPREME  COURT. 
Alfred  H.  Smith  et  al.  agt.  Joseph  Keepbbs,  Jr. 

Preference — Right  to  —  Court  ha»  an  inherent  riglU  to  control  its  own  edlenr 
dar-^  Code  of  CivU  Procedure,  eeetions  791,  793  —  Bute  36. 

Where,  as  in  this  case  while  the  fact  does  not  appear  upon  the  pleading?, 
that  an  order  of  arrest  has  been  granted,  it  is  apparent  that  the  action 
is  one  in  which  such  an  order  can  be  issued  as  a  matter  of  right  upon  a 
proper  application  to  the  court,  even  within  the  provisions  of  section 
793  it  may  fairly  be  said  that  the  right  to  the  preference  depends  upon 
facts  appearing  in  the  pleadings,  upon  which  the  cause  is  to  be  tried 
and  heard,  and  therefore  that  service  of  a  notice  of  a  trial  before  mak- 
ing the  application  for  a  preference  does  not  deprive  the  defendant  of 
the  right  to  such  preference  under  the  rules  of  practice  of  the  court. 

An  inherent  right  to  control  its  own  calendar  is  vested  in  the  court  inde- 
pendent of  all  other  considerations  (Robertton  agt.  SchMaes,  69  Emc^ 
489,  and  City  National  Bank  of  DaUae  agt  NaMonat  Park  Bank,  62 
How.,  495,  dieHnguuhed^, 

N.  Y.  Chambers^  1884. 

This  is  a  motion  to  advance  a  cause  and  place  it  npon  the 
circnit  calendar  of  prefeiTed  causes  for  trial  under  Rtile  36 
of  the  General  Rules  of  Practice,  upon  the  ground  that  the 
defendant  is  imprisoned  under  an  order  of  arrest  and  unablo 
to  obtain  bail. 

The  action  is  brought  to  recover  damages  for  the  wrongful 
conversion  of  personal  property,  and  the  order  of  arrest  was 
granted  under  subdivision  2  of  section  549  of  the  Code  of 
Civil  Procedure. 

Notliing  appears  by  the  pleadings  upon  which  a  preference 
could  be  given.  Prior  to  the  service  of  the  notice  of  this 
motion,  defendant  served  a  notice  of  trial  for  the  April  circuit 

tT.  Newton  Williams^  for  motion.  The  defendant  is  in 
actual  custody  and  unable  to  obtain  bail.  Rale  36  gives  this 
case  a  right  to  a  preference.  Nothing  in  the  Code  con- 
flicts with  defendant's  right  under  the  rule.    The  object  of 
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the  rule  is  to  relieve  imprisoned  defendants  from 
confinement,  because  of  the  cix)wded  condition  of  the  gc 
calendar. 

Charles  G,  Crcnin^  opposed.  There  is  nothing  ii 
pleadings  going  to  show  that  this  cause  is  entitled  to  a  p 
ence,  and  therefore  the  provisions  of  section  793  applj 
defendant  having  served  a  notice  of  trial  without  the  ore 
preference,  has  waived  his  right  thereto  under  Rule  36.  y\ 
the  right  to  a  preference  depends  upon  facts  which  d 
Uppear  upon  the  pleadings,  a  copy  of  the  order  grant 
preference  must  be  served  with  or  before  the  notice  of 
{Robertson  agt.  Schelhass^  62  IIow.j  489 ;  City  Nat.  Ba 
Dallas  agt.  Nat,  Park  Bank,  62  How.y  495). 

Lawrencb,  t/ —  Subdivision  2  of  section  649  of  the  Co 
Civil  Procedure  authorizes  an   order  of  arrest  in   an  a 
brought  for  the  conversion  of  personal  property.     This 
action  to  recover  damages  alleged  to  have  been  sustaiue 
the  wrongful  conversion  of  personal  property.    Section 
of  the  Code  of  Civil  Procedure  provides  that  civil  action 
entitled  to  preference  among  themselves  in  the  trial  or  he; 
thereof  in  the  following  order  next  after  causes  specified  i 
last  section  but  one.     *     *    *    Subdivision  10.  "  A  < 
entitled  to  preference  by  the  general  rules  of  practice  < 
the  special  order  of  the  court  in  the  particular  case." 
86  provides  that  whenever  in  any  action  an  issue  shall 
been  joined,  if  the  defendant  be  imprisoned  under  an  < 
of  arrest  in  the  action,  or  if  the  property  of  the  de: 
ant    be    held    under     attachment,    the    action    shall 
placed    on    the    preferred    calendar.      In     this    case 
defendant  is  actually  imprisoned  under  an  order  of  a 
and  is  unable  to  procure  bail.    A  motion  is  made  to  ] 
the  cause  on  the  preferred  calendar.     It  is  insisted 
the  court  is  precluded  from  making  an  order  of  preferenc 
the  provisions  of  section  793  of  the  Code,  for  the  reason 
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the  right  to  a  preference  depends  upon  facts  which  do  not 
appear  in  the  pleadings  or  other  papers  upon  which  the  cause 
is  to  be  tried  or  heard,  and  that  a  notice  of  trial  was  served 
before  the  notice  of  motion,  and  the  cases  of  Robertson  agt. 
Schelhass  (62  How.  Pr.  Hep.,  489)  and  City  National  Bank 
agt.  National  Park  Bank  (62  How.  Pr,  Rep.,  495),  are  cited  as 
authorities  for  this  position.  In  each  of  these  cases  it  was  clear 
that  the  facts  which  authorized  the  preference  did  not  appear 
upon  the  face  of  the  pleadings,  and  a  notice  of  trial  having  been 
served  before  the  order  was  obtained,  it  was  properly  held, 
under  section  793  of  the  Code,  that  the  right  to  claim  a  pref- 
erence was  gone.  I  do  not,  however,  undei*stand  that  by  sec- 
tion 793  I  am  prohibited  from  granting  a  preference  in  a 
particular  case,  where  it  is  apparent  that  great  hardship  and 
injustice  might  ensue  in  case  such  preference  was  not  allowed. 
The  tenth  subdivision  of  section  791  seems  to  i\3cognize  the 
power  of  the  court  to  grant  an  order  giving  a  preference  in  a 
particular  case.  In  this  case  while  the  fact  does  not  appear 
upon  the  pleadings  that  an  order  of  arrest  has  been  granted, 
it  is  apparent  that  the  action  is  one  in  which  such  an  order  can 
be  issued  as  matter  of  right  upon  a  proper  application  to  the 
court.  I  think  therefore  that  even  within  the  provisions  of 
section  793,  it  may  fairly  be  said  that  the  right  to  the  preference 
depends  upon  facts  appearing  in  the  pleadings  upon  which  the 
cause  is  to  be  tried  and  heard,  and  that  therefore  the  service  of 
a  notice  of  trial  before  making  the  application  for  a  preference 
does  not  deprive  the  defendant  of  the  right  to  such  preference 
under  the  rules  of  practice  of  the  court.  Furthermore  it  is 
shown  that  the  defendant  has  withdrawn  his  notice  of  trial,  so 
that  if  the  service  thereof  precluded  him  from  making  the 
motion,  that  obstacle  has  been  removed,  and  section  793  has  no 
application  to  the  case.  Independently,  however,  of  all  other 
considerations,  the  court  has  an  inherent  power  to  control  its 
own  calendar,  and  on  that  ground  alone  I  should  feel  justified 
in  granting  the  order  which  is  asked  for  in  this  case. 
Motion  granted. 
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FAXTSTmE  Schmidt,  plaintiff  and  appellant,  agt.  Bkrnai 
CouPERTHWArr  et  al,j  defendants  and  respondents. 

Appeal  fnnn  order  cf  general  term  qf  cUy  court  reversing  judgmen 
verdict  of  jury  —  What  queeUone  come  up  for  review  —  CondiHonai 
Jfodification  by  parol  -^  What  amounts  to  a  vaUd  eideneion. 

Where  no  motion  is  made  for  a  new  trial  and  no  appeal  is  taken  fn 
order  denying  the  same,  the  only  questions  coming  up  for  revli 
those  presented  by  the  exceptions  taken  upon  the  trial. 

The  time  for  the  payment  of  money  or  for  the  performance  of  a  ii 
agreement  may  be  extended  by  parol. 

What  amounts  to  a  valid  extension. 

General  Temiy  Marchy  1884. 

Before  Dai«t,  C.  e/l,  Larbemobe  and  Beach,  J  J. 

Appeal  from  an  order  of  the  general  term  of  the 
court,  reversing  a  judgment  entered  upon  a  verdict  ren< 
by  a  jury  upon  a  trial  had  before  Mr.  justice  MqAdam. 
facts  are  as  follows : 

On  August  31, 1881,  the  defendants,  by  an  instrume 
that  date,  leased  to  the  plaintiff  certain  articles  of  housi 
furniture  for  seventeen  and  a  half  months  at  a  reserved 
of  $184.20, payable  as  follows:  Thirty  dollars  ill  cash,  re 
of  which  was  acknowledged,  and  the  balance,  $154.2 
payments  of  nine  dollars  on  the  last  day  of  each  and  « 
month  thereafter  during  the  term  of  the  lease.  In  case  of  d< 
in  such  payment,  the  defendants  reserved  the  right  to 
and  repossess  said  furniture,  and  retain  all  moneys  receiv 
them  as  liquidated  damages.  It  was  further  provided  b; 
lease  that  if  at  any  time  during  its  term  or  at  its  expiri 
the  plaintiff  should  desive  to  purchase  the  fnmitur 
defendants  would  sell  the  same  to  her  upon  the  paymc 
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euch  sum  as  would  with  previous  payments  of  hire  amoiuit  to 
the  sum  of  $184:. 20,  and  that  no  title  thereto  should  rest  in  the 
plaintiff  until  said  last  named  sum  should  be  fully  paid. 

Tlie  plaintiff  took  possession  of  the  property,  but  in  May, 
1882,  the  defendants  claimed  possession  of  it  on  account  of 
default  in  the  payment  of  hire. 

At  plaintiff's  request  Earnest  Daniels,  on  May  22,  1 882,  saw 
the  defendant  M.  B.  Cowperthwait,  who  agreed  to  except 
Daniels'  personal  responsibility  for  a  weekly  payment  of  two 
dollars  every  Monday,  and  that  there  would  be  no  trouble 
about  the  goods. 

On  May  27,  1883,  and  previous  to  the  Monday  upon  which 
the  first  weekly  payment  of  two  dollars  was  due,  the  defendants 
took  possession  of  and  removed  the  property. 

The  plaintiff  sued  for  its  recovery  and  damages  and  obtained 
a  verdict  in  her  favor,  which  was  set  aside  by  the  general  term 
and  a  new  trial  ordered  in  the  action,  from  which  order  the 
plaintiff  appeals. 

M,  X.  Marks^  for  plaintiJOb  and  appellant. 

John  A.  Taylor^  for  defendant  and  respondents. 

Labremobe,  J,  —  As  there  was  no  motion  made  in  tJie  court 
below  for  a  new  trial  upon  the  judge's  minutes,  and  no  appeal 
from  an  order  denying  the  same,  the  only  questions  coming  up 
for  review  are  those  presented  by  the  exceptions  taken  upon 
the  trial. 

A  careful  examination  of  the  case  has  satisfied  me  that  the 
only  exceptions  entitled  to  consideration  are  those  taken  upon 
the  refusal  to  nonsuit,  and  to  direct  a  verdict  for  the  defendant. 
They  all  point  in  one  direction  —  the  modification  of  the 
original  agreement.  If  this  had  no  legal  effect,  then  the  plain- 
tiff had  no  right  of  action,  for  she  did  attempt  to  show  that  on 
May  22,  1882,  she  had  made  all  the  payments  according  to  the 
terms  of  the  lease. 
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Bat  some  significaace  must  be  attached  to  the  transa 
between  the  defendant,  M.  B.  Oowperthwait,  and  the  wi 
Daniels  on  May  22,  1882. 

It  was  there  claimed  by  the  defendants  that  plaintiff  v 
defanlt  and  had  forfeited  her  right  to  the  property.  Di 
acted  as  her  agent,  and  upon  his  representation  that  tw( 
lars  should  be  paid  every  week  (oommencingthe  next  Moi 
until  the  thing  was  settled,  Oowperthwait  said :  "Yon  speal 
a  man ;  I  will  do  it.  There  is  a  small  amount  due,  but  1 
speak  about  it ;  you  come  here  every  Monday  and  pay  twc 
lars,  I  will  not  speak  further  about  it."  And  further,  at 
75 :  *'You  have  my  word  for  it ;  that  is  enough.  You  < 
here  every  Monday  and  pay  two  dollars  and  there  will  I 
trouble  about  the  goods." 

This  testimony  is  undisputed,  and  was  a  complete  an 
to  the  motions  for  a  nonsuit  and  for  the  direction  of  a  ver 
The  time  of  the  payment  of  money  provided  for  by  a  wr 
instrument  may  be  extended  by  -psrol  {Burt  vigt.Sao!i 
UuThj  551). 

The  defendants  agreed  to  wait  until  May  29, 1882,  for  a 
payment  upon  plaintifTs  existing  indebtedness,  and  their 
bearance  was  a  sufficient  consideration  to  support  the  agreei  i 
which  Daniels'  testimony  went  to  establish. 

Without  notice  to  plaintiflP,  who  relied  upon  the  repri 
tations  made,  they  took  possession  of  and  removed  the  p 
erty  two  days  before  the  time  fixed  for  the  first  payment. 

Under  all  the  circumstances,  I  think  the  case  was  prop 
submitted  to  the  jury ;  that  the  order  appealed  from  shouli 
reversed  and  the  judgment  of  the  trial  term  affirmed,  < 
costs. 

Dalt,  0.  J.  (concurring).— I  agree  with  judge  Labbbii 
that  the  judgment  of  the  general  term  of  the  court  below  shK 
be  reversed,  and  that  of  the  trial  term  affirmed. 

The  general  term,  in  the  opinion  delivered,  say  thad;  1 
have  been  unable  to  discover  any  binding  validity  in  la^ 
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the  agreement;  with  Daniels.  Wliat  that  agreeineut  was  Las 
been  stated  Id  the  opinion  of  judge  LA.itBii:uiiBK.  It  was  au 
oral  agreement  made  bj  Daniels  with  the  defendant  to  extend 
the  time  of  pajmont  £xed  b;  the  written  agreement,  and  it 
has  long  been  settled  that,  in  a  case  of  simple  contracts,  the 
time  of  performance  in  a  written  instrument  may  be  enUr^d 
by  parol  {Keating  agt.  Price,  1  Johns.  C<i.  22 ;  Fleming  agt. 
Gilbert,  3  Johna.  A,  528 ;  Erwin  agt.  Saunders,  1  Cow.,  2i9 ; 
Frosh  agt.  EoereU,  5  id.,  493 ;  Blood  agt.  Goodrich,  9  Wend., 
68 ;  Clark  agt  Dalea,  20  Barb.,  64). 

Even  in  agreements  under  seal  after  there  lias  been  a  bread) 
in  the  agreement,  they  may  be  modified  in  respect  or  entirely 
rescinded  by  an  execnted  parol  agreement  founded  upon  saffi- 
cicEt  consideration  {Dodge  agt.  Orandle,  30  N.  T.,  307).  In 
some  of  the  cases  it  has  been  held  that  no  new  consideration  is 
necessary  to  give  validity  to  an  agreement  to  extend  the  time 
of  performance,  the  waiver  being  sufficient  {Clark  agt.  Ddes, 
supra).  But  in  the  present  case  there  was,  as  judge  LARBsuaBK 
has  pointed  ont,  a  snificient  consideration  for  the  parol  agree- 
ment, the  consideration  being  mntual. 

The  defendant  had  the  benefit  of  the  engagement  of  Daniels, 
that  he  would  every  Monday  morning  pay  the  defendant  two 
dollars  until  the  residue  of  the  purcliase  money  was  paid ;  and 
as  a  consideration  for  that  promise,  he  had  the  defendants 
reciprocal  promise  that  the  time  for  performance  shonld  be 
extended  by  the  payment  of  two  dollars  every  week  until  the 
whole  sum  was  paid. 
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validity  in  the  law,  and  we  are  equally  nnable  to  see 
what  grounds  it  can  be  held  to  be  void. 

Beach,  J.,  concurred  upon  the  ground  of  Daniels' 
ment  being  an  original  undertaking  and  valid. 


N.  T.  COMMON  PLEAS. 

Thomas  C.  Ltvan  et  al.,  appellants,  agt.  PtosBr  Bb^ 

sheriff,  &c.,  respondent. 

ChoMd  mortgage —  Whsn  mortgagor  has  aueh  an  ijUermt'ity  tha  mot 

property  m  may  be  levied  upon  and  eoUd, 

Where  a  chattel  mortgage  gives  to  the  mortgagor  a'  right  of  poss 
till  the  payment  of  the  mortgage  debt  be  cUemandiBd,  he  has  an  h 
in  the  mortgaged  property  that  may  be  levied  upon,  and  sold. 

• 
General  Tenn,  March,  1884. 

jE  j9.  McCarthy,  for  appellants.. 

Charles  F,  McLean,  for  respondent. 

Beach,  «/.  —  The  chattel  mortgages  were  conditionec 
the  payment  of  cei-tain  moneys  on  demand.  No  demand 
been  made  on  the  mortgagors,,  and  the  respondent  levied  i 
the  property  while  in  their-  possession.  The  interest  of  i 
gagors  having  a  right  to  redeem,  and  a  right  to  the  posse 
of  the  mortgaged  property  for  a  definite  period,  has 
many  times  adjudicated  to^be  subject  to  levy  and  sale  on 
cation  {Mattison  agt.  RaucuSj  1  iT.  Y.  B.,  295 ;  Hall 
Simpson,  19  How.  Pr,,  484  \Farrell  agt.  EUdreth,  38  B 
178). 

The  question  presented*  by  this  appeal  is  whether  or  not 
admitted  possession  by  the  mortgagors  was  for  a  definii 
uncertain  and   contingent  time.     There  is  some  confu 
possible  to  arise  from  the*  cases  of  Farrdl  agt.  Hildreth 
Vol.  LXVT        61 
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JTall  agt  Sampson  {supra).  The  mortgages  in  those  cases 
contained  the  usual  inscciiritj  or  danger  ehinse.  The  learned 
justice  writing  the  opinion  in  Farrdl  agt.  nUdreth  evidently 
thought  the  clause  rendered  the  interest  of  the  mortgagor 
uncertain,  and  therefore  not  liable  to  levy  nnder  an  executioui 
but  the  decision  was  founded  rather  upon  the  fact  of  tlie  sale 
having  been  made  after  demand  by  the  mortagee  on  the 
sheriff  and  direct  personal  notice  to  him  of  the  mortgage. 

The  case  of  TIaU  agt.  Sampson  gives  decidedly  less  efiEect 
to  the  insecurity  provision.  The  opinion  refers  to  a  then 
recent  decision  by  the  same  court,  the  case  of  Werner  agt. 
3fillery  in  these  words  :  "  In  deciding  this  we  necessarily  held 
that  until  the  mortgagee  exercised  the  power  vested  in  him 
under  the  *  danger  clause '  in  the  mortgage,  by  obtaining  or 
claiming  the  possession,  for  tlie  reason  that  he  deemed  himself 
insecure,  the  mortgagor  had  an  interest  in  the  property, 
which  was  the  subject  of  levy  upon  execution  ;  that  the  right 
of  the  mortgagee  to  the  possession  of  the  property  did  not 
depend  upon  his  mere  pleasure,  but  on  the  fact  of  his  deem- 
ing himself  insecure,  which  fact  could  only  be  established  by 
his  acts." 

The  question  was  directly  adjudicated  in  Hathaway  agt. 
Brayman  (42  N.  Yl,  322),  the  court  saying :  "  Under  the 
rule  laid  down  in  IlaU  agt  Sampson  the  rights  of  the 
mortgagor  and  mortgagee  are  the  same  as  they  would 
have  been  if  the  mortgage  had  contained  the  express 
condition  that  the  mortgagor  was  to  continue  in  the  possession 
until  default  in  payment  or  until  the  mortgagee  should 
deem  himself  unsafe,  and  should  in  consequence  thereof  take 
possession.  And  under  such  a  mortgage  as  that  the  rule 
clearly  is  that  prior  to  such  default  or  taking  possession  the 
mortgagor  has  an  interest  in  the  mortgaged  property  which 
may  be  levied  upon  by  execution  against  him,  and  will 
authorize  the  sheriflE  to  take  the  property  into  his  possession 
and  sell  it  without  reference  to  the  mortgage." 

In  the  case  at  bar  there  could  be  no  default  .with  conse- 
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qiient  right  of  possession  until  den^and  of  payment 
gives  a  far  more  definite  character  to  the  mortgagor's 
sion  than  if  held  with  an  insecurity  clause  in  the  mc 
It  was  certain,   because  continuing    until  demand   f 
ment  and  until  default  then  made,  they  had  no  right 
the  property  (  Wagner  agt.  Jones^  7  Daly^  375). 

The  judgment  sliould  be  affirmed,  with  costs  and  di 
ments. 

Van  Brunt,  J.,  concurred. 

Van  Hoesen,  «7.  —  There  is  no  doubt  that  there  are 
in  HaU  agt.  Sampson  and  Hathaway  agt.  Braman^  a 
as  in  several  other  cases  decided  by  the  court  of  appeals 
where  a  chattel  mortgage  gives  to  the  mortgagor  a  rig 
possession  till  the  payment  of  the  mortgage  debt  be  dema 
he   has  an  interest  in  tlie  mortgaged  property  that  mj 
levied    upon  and  sold.     The  case  of    Livin  agt.    Orh 
DueVj  501)  was  a  case  in  which  the  mortgagor,  to  when 
mortgage  gave  the  right  of  possession  until  the  paymei 
the    debt   was    demanded,    brought    an    action   agains; 
sheriff    for  levying  upon  the    mortgaged    property   ^i 
was    alleged   to   be   exempt    from    execution.      The    i 
held   that    the  property   was  exempt,   but   that    the    | 
erty,   if    not    exempt,   would   have   been    subject    to 
under  an  execution  against  the  mortgagor,  inasmuch  a  • 
mortgage  gave  to  the  mortgagor  the  right  of  possession 
payment  was  demanded.      I  do  not  think  that  these  i 
should  induce  this  court  to  overrule  the  decision  whicl 
court  made,  upon  great  deliberation,  in  Brown  agt.  C{  < 
E.  D.  Smithy  123).     That  decision  is  cieariy  to  the  effec^ 
though  the  mortgagor  has  the  right  of  possession  unt  \ 
mortgagee  demands  payment,  the  interest  of  the  mortga  \ 
not  subject  to  levy. 

I  concur,  however,  in  the  correctness  of  the  jud{  i 
rendered  at  the  trial  term. 


NEW  rons:  practice  reports. 

Minzeaheimer  agt.  Mnyer. 


SUPREME  COURT. 

La2Uccs  Minzeshbiueb  and  others  agt,  Ferdikakd  Mates 
and  others. 

Am^ment  —  Wfien  ilt  Ug<dity  to  beairumed  —  Whai7>*ce»tarylobtihoaii.la 
juitify  granKng  injunetion  restraining  a»*ignee  from  executing  Am  tnMt. 

Unless  an  assignment  for  the  benefit  of  creditors  is  void  upon  its  face,  or 
the  exlriusic  facts  which  go  to  show  its  invaliditj  nre  most  clearlj  made 
out,  ilB  legality  is  t(i  be  assumed;  and  a  clear  case  Toidiog  liie  aSBign- 
ment  should  bo  made  out  t4>  justify  the  granting  of  an  injunctiou 
against  the  assignee  restraining  him  from  executing  the  truata  created 
by  it. 

Special  Ttrm,  February,  1884. 

Otlo  Eomitz,  for  plaintiSa. 

Hichard  S.  Ifewcoinhe,  for  defeodante  Kayer  and  others. 

Stem  c6  Myers,  for  James,  assignee. 

Lawbence,  J.  —  My  examination  of  the  affidavits  in  this 
case  has  failed  to  convince  me  that  the  assignment  wliich  is 
attacked  \>y  the  plaintifFs  is  void  or  that  snch  a  clear  case  has 
been  made  out  by  the  plaintiffs  as  to  jastify  thegrantingof  an 
injunction  against  the  assignee  restraining  him  from  cxecnting 
the  tmsts  created  by  the  assignment.  Most  of  the  allied 
declai-ations  of  the  assignor  set  forth  in  the  moving  ^davits 
■were  made  after  the  execution  of  the  assignment  and  conld  not 
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case  of  this  magnitude  a  court  slioiild  interfere,  and  tie 
large  amount  of  property  which  has  been  transferred 
assignee  for  the  benefit  of  creditor?. 

Indeed,  the  preponderance  of  evidence  on  this  poi 
think,  entirely  in  favor  of  the  defendants.  So,  toe 
respect  to  the  allegations  in  regard  to  the  alleged  preft 
of  fictitious  debts.  Those  allegations  are  met  and  contro 
by  the  aflSdavits  of  the  assignors  and  Burke. 

The  alleged  fraudulent  transfer  of  specific  property 
Feuclitwanger  &  Co.  is,  I  think,  shown  by  the  defen 
affidavits  to  have  been  an  honest  and  fair  transaction.    An 
to  the  affidavit  of  Ferdinand  Mayer,  is  a  copy  of  the  ch< 
M.  Feuclitwanger  &  Co.  for  $15,000.     This  check  wai 
and  the  money  realized  from  it  was  the  loan  to  secure  ^ 
the  goods  are  alleged  to  have  been  fraudulently  transfen 
M.  Fenchtwanger  &  Co. 

Notwithstanding  the  criticism  made  in  the  plaintiffs 
davits  upon  the  depreciation  in  the  value  of  his  property,  g 
by  the  defendant  to  have  taken  place  in  so  short  a  time, 
satisfied  that  the  transaction  cannot  be  challenged  upon 
motion,  and  that  the  goods  were  no  more  than  an  ade ; 
security  for  the  bona  fide  loan  made  by  Feuclitwanger  & 
to  the  assignors.     So  far  as  I  am  able  to  determine,  the 
specific  allegation  of  the  concealment  of  property  b 
assignors  is  tliat  which  relates  to  the  $15,000  worth  of  , : 
which  is  above  adverted  to.     If  that  transaction  was  a  fail 
as  on  the  preponderance  of  evidence  now  before  me,  it  see 
have  been,  the  plaintiffs  fail  upon  this  branch  of  their  case, 
to  the  general  allegations  of  concealed   property,  it  is 
necessary  to  say  that  they  form  no  ground  for  issuing   , 
liminary  injunction.     If  an  injunction  were  to  be  grant  i 
the  court  upon  such  allegations  alone,  it  would  be  possi  i 
almost  every  case  for  the  creditor  who  was  dissatisfied  wil 
provisions  of  tho  assignment  to  tie  the  hands  of  the  ass 
to  the  great  detriment  and  injury  of  the  general  credits  i 
the  assignors. 
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The  allegations  in  reference  to  the  division  of  fees  by  the 
original  assignee,  and  in  respect  to  the  tlireat  that  said  assignee 
would  not  pay  over  the  property  which,  had  come  into  his 
possession  to  tlie  substituted  assignee  until  he  had  fully 
accounted,  in  pursuance  of  the  requirements  of  the  order  of 
the  court  of  comon  plef^,  are  most  explicitly  denied  by  the 
original  assignee,  and  also  by  Mr.  James,  the  substituted 
assignee. 

Neither  do  I  find  that  the  plaintiff  has  made  out  upon  the 
evidence  laid  before  me  that  there  are  any  preferences  in  the 
assignment  in  excess  of  the  actual  indebtedness  to  the  parties 
preferred  in  the  assignment. 

The  affidavit  of  Burke  is  explicit  upon  the  point  that  the 
indebtedness  to  him  was  not  paid  prior  to  the  assignment,  and 
also  to  the  effect  that  the  preferences  to  him  in  the  assignment 
are  not  in  excess  of  the  actual  indebtedness  of  the  assignors  to 
him.  Mr.  Eosenberg  also  shows  in  his  affidavit  that  the  assign, 
ore  were  in  fact  indebted  to  the  firm  of  Rosenberg  &  Co.  in 
the  sum  of  $2,500  in  excess  of  the  sum  for  which  said  firm 
was  preferred.  Mr.  Pomeroy  also  shows  that  his  firm  are 
creditore  of  the  assignors  for  at  least  $14,000  over  and  above 
the  amount  for  which  the  firm  of  Pomeroy  &  Plumber  were 
preferred  by  the  assignore,  and  that  his  firm's  claim,  for  which 
judgments  are  entered,  is  for  about  $192,000,  in  addition  to 
which  he  alleges  that  he,  as  an  individual,  is  a  creditor  of  the 
assignore  in  the  sum  of  $60,000,  and  that  neither  he  nor  his 
firm  are  preferred  for  the  full  amount  of  their  claims. 

On  the  whole  case  I  am  of  the  opinion  that  I  ought  not  con- 
tinue the  injunction  heretofore  granted  herein.  In  arriving 
at  this  conclusion  I  am  not  unmindful  of  the  points  which 
have  been  presented  with  so  much  earnestness  by  the  learned 
counsel  for  the  plaintiffs  in  the  elaborate  brief  presented  upon 
the  argument  of  the  motion.  It  may  be,  and  is  perhaps  true, 
that  it  is  not  equitable  to  permit  an  insolvent  debtor  to  single 
out  certain  pereons  from  the  mass  of  his  creditore  and  prefer 
their  debts.    But  the  law  permits  such  preferences.     Unless 
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such  an  assignment  is  void  upon  its  face  or  the  extrins 
which  go  to  show  its  invalidity  are  most  clearly  made 
legality  is  to  be  assumed.  As  I  have  already  stat 
extrinsic  facts  upon  which  the  plaintiffs  rely  to  establi 
the  assignment  is  void  as  to  creditors  are  so  comprehoi 
met  and  denied  by  the  affidavits  and  answers  read  on  tl 
of  the  defendants,  that  the  plaintiffs  do  not  suceed  in  br 
themselves  within  this  rule. 

For  these  reasons  I  am  of  the  opinion  that  the  mot 
continue  the  injunction  should  be  denied,  with  costs. 


SUPREME  COURT. 
In  the  Matter  of  William  McDonald. 

Chntempt — Pmoer  of  the  state  senate  to  commit  a  eoniumacious  witr 
contempt — Shovon  to  be  contrary  to  the  constitution  and  the  comnu 
and  also  to  the  decision  of  the  supreme  court  cf  the  United  States. 

The  senate  of  the  state  of  New  York  directed  its  standiDg  commi 
cities  to  investigate  the  Department  of  Public  Works  in  the  city  < 
York,  and  ascertain  whether  or  not  certain  "  grave  charges  ol 
and  irregularities"  made  by  the  "public  press"  and  by  the  " 
League  Club  of  the  city  of  New  York,"  against  Hubert  O.  Tho: 
the  head  of  such  department,  were  true;  such  committee  was  c 
ered  to  "send  for  persons  and  papers,"  and  was  directed  "tc 
the  result  of  such  investigation  and  its  recommendations  com 
the  same  to  the  senate,  on  or  before  the  15th  day  of  April,  1884. 
senate  had  no  judicial  control  of  the  officer  whose  conduct  wa 
investigated,  but  could  initiate  legislation  to  prevent  abuses  i 
department,  and  to  remove  its  head.    One  William  McDonald  h; 
summoned  as  a  witness  before  the  senate  committee,  and  had 
to  answer  questions  concerning  materials  furnished  to  such 
ment,  and  other  questions  touching  his  business  as  a  dealer  in  c 
had  left  the  presence  of  such  committee,  and  declined  to  be 
examined.    For  such  conduct  McDonald  had  been  adjudged 
senate  to  be  in  contempt,  and  had  been  sentenced  to  imprisoni 
the  common  jail  of  Albany  county,  '*  until  the  final  adjournmcn 
present  legislature,  unless  sooner  discharged  by  order  of  the  i 
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Oa  an  application  for  bis  discharge  from  such  imprisonment  by  habeas 
eorptis,  returnable  at  the  Albany  oyer  and  terminer,  then  in  session,  it 
was 

Held,  first.  The  resolution  of  the  senate  should  be  construed  as  authoriz- 
ing an  inquiry  for  the  purpose  of  legUiatwn,  and  not  simply  as  one  to 
determine  the  truth  of  charges  made  against  an  official,  over  whom  it 
had  no  judicial  control 

Second,  The  power  to  punish  for  a  contempt  is  a  judicial  and  not  a  Ugie- 
UUive  one  {This  prapasiUan  discussed  on  principle,  and  KUboum  agt. 
Thompson,  103  U.  S.,  168.  193;  Kiellej/  agt  Carson,  4  Moore's  P,  C,  02, 
89,  90;  Fenton  agt.  Hampton,  11  Moore's  P.  C,  847,  253,  eU.;  and  DoyU 
agt.  Falconer,  1  Law  Reports,  P.  C,  Z'2S,  cited  as  establishing  it). 

Third.  The  provisions  of  the  Revised  Statutes  {IRS.,  [Ed.*sed.],\S8, 
sec.  13,  sub.  4),  so  far  as  they  f^uthorize  the  punishment  by  the  legisla- 
ture, or  either  house  thereof,  of  an  alleged  contempt  incurred  m  the 
prosecution  of  a  purely  legidatif^  inquiry,  and  not  in  one  in  wliich  it 
has  judicial  functions  to  discharge  (there  are  judicial  duties  devolved 
upon  the  legislature  and  each  house  thereof  by  the  constitution  of  the 
state),  beUeted  to  be  unconstitutional  for  two  reasons,  to  wit:  1st.  The 
lodgment  of  Judicial  power  in  a  different  department  is  a  prohibition 
against  the  transfer  by  the  legislature  to  itself  of  any  such  power.  2d« 
As  violating  article  1,  section  6  of  the  constitution  of  the  state,  declar* 
ing  "No  person  shall  be  •  •  •  deprived  of  life,  liberty  or  prop- 
erty without  due  process  of  law  "  {Citing  KSboum  agt  Thompson,  103 
U.  S.,  108,  182;  Taylor  agt.  Porter,  4  HiU,  140-147;  PeopHe  agt.  Draper^ 
15  N.  r.,  532,  548,  544;  and  Happy s^  Mosher,  48  K  T.,  813). 

Fourth.  The  power  to  punish  for  an  alleged  contempt  incun'cd  in  the 
course  of  an  inquiry,  made  for  the  purpose  of  Ugidation,  is  not  an  inher^ 
ent  one  in  a  legislative  body.  The  dicta  to  the  contrary  in  elementary 
text  books  and  judicial  opinions,  all  rest  upon  Anderson  agt  Dunn 
(6  WJieaton,  204),  Burdett  agt.  Abbott  (14  East.,  1131),  and  some  of  the 
earlier  English  cases,  all  of  which  are  overruled,  the  first  in  Kilboum 
agt  TJunnpson  (103  U  .8.^  168),  and  the  last  in  KieUey  agt  Carson 
(4  Moore's  P.  C,  62),  Fenton  agt  Hampton  (11  Moore's  P,  C,  347),  and 
Doyle  agt  Falconer  (I  Law.  Rep.,  P.  C,  828). 

Fifth.  The  congress  of  the  United  States  is  a  legislative  body  as  well  as  a 
legislature  of  the  state.  Whatever  unconf erred  powers  the  latter  has 
as  ancillary  to  its  right  to  legislate,  must  also  be  possessed  by  the 
former  in  aid  of  its  legislation  upon  subjects  within  its  jurisdiction. 
The  case  of  Kilbourn  agt.  TJunnpson  is,  therefore,  applicable  to  the 
present  (The  alleged  inherent  power  of  a  legislature  to  punish  for  a 
contempt  committed  in  the  progress  of  an  inqiiir)',  purely  legislatite, 
considered  on  reason  and  authority.  Kilbourn  agt.  TJunnpson  analyzed, 
and  its  effect  upon  the  present  case  shown). 
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Sixth.  Neither  branch  of  the  state  legislature^  under  section  17  o 
1  of  our  state  constitution,  obtains  the  power  to  punish  for  c 
in  aid  of  legislation,  because:  1st.  It  was  not  a  part,  of  the  " 
law"  of  England,  but  of  the  '* Lex  et  Coneuettido  Parliamenti* 
parliament  asserted  and  was  universally  conceded,  its  *'  pow 
above  the  law  is  not  founded  upon  the  common  law."  2d.  N 
the  legislature  of  the  colony  of  New  York  ever  conferred  up 
any  such  power.  8d.  As  the  power  of  parliament  was  oinnipoi 
the  power  to  punish  for  contempt  was  never  conferred  upon  t 
nial  nor  the  state  legislature,  it  is  a  legal  impossibility  that  cith 
succeed  thereto  as  an  inJierHance,  for  both  took  only  confeired 
{These  propositions,  discussed  at  considerable  lengtli,  citing  the  ecu 
referred  to^  and  also  Bancroft's  History  of  tJie  U,  S.,  vol,  2,  p.  iU 
pp.  56, 101;  2  JS:  X.  ^1818,  appendix,  page  6;  1  Blackstone's  d 
161, 168;  Landers  agt, ,WoodtDorth,  2  Can.  Sup.  Ci.  lieps.  158,  1  J 
Con.  His.  224,  225.) 

Seventh.  If  the  provisions  of  the  Revised  Statutes  before  cited,  an( 
are  claimed  to  confer  the  power  exercised,  are  unconstitution: 
tliey  were  not  validated  by  article  1,  section  17  of  the  constitution 
only  such  statutes  as  were  "  in  force  "  at  the  time  of  the  adopt  io) 
constitution  are  covered  by  its  language.  In  no  proper  sense 
unconstitutional  law  be  said  to  be  "  in  force."  Neither! can  a  lo 
tinned  cUUm  of  power  and  its  occasional  exercise  confer  it  if  ille, 
citizen  deprived  of  liberty  can  always  question  the  existenc< 
authority  which  holds  him  iu  custody. 

Eighth.  The  power  of  the  state  legislature,  and  of  either  house,  to  | 
for  a  contempt  committed  during  the  progress  of  judicial    :  i 
which  it  is  authorized  to  make  (in  determining  the  election,  etc  , 
own  members,  in  investigations  with  reference  to  impeachments 
assembly,  and  various  other  cases  specified  in  the  constitutid 
undeniable,  but  the  existence  of  any  such  power  in  aid  of  pure 
lotion  is  more  than  doubtful.     While  a  single  judge,  holding  t 
associates  a  court,  entertains  these  views,  both  on  reason  an*: 
careful  study  of  the  recent  utterances  of  the  supreme  court 
United  States  and  of  the  privy  council  of  England,  he  should 
judicial  action^  while  freely  discussing,  as  it  is  his  duty  to  do,  a  qv 
of  such  vast  imi)ortanco,  to  the  end  that  it  may  be  rightly  scttl 
rashly  attempt  to  overturn  and  disregard  the  practice  of  the  st: 
many  years,  the  judicial  dicta  of  its  judges,  and  the  opinions  of  e 
tary  writers  of  acknowledged  high  authority,  upon  cases  not  nece 
controlling  in  this  state.    Especially  should  he  not  do  so  when  itfi 
will  be,  if  he  is  wrong  in  his  views,  to  improperly  arrest  an  imp 
inquiry  which  a  legislative  body,  largely  composed|of  eminent  la 
supposes  it  has  the  power  to  pursue;  and  to  practically  ovei 
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decision  of  the  general  term  of  this  department  (People  agt.  Leoimedj  5 
Mun,  626),  the  court  immediately  above  the  one  which  he  is  holding. 
As  McDonald  will  be  entitled  to  full  redress  if  his  imprisonment  be 
adjudged  unlawful,  he  must  be  remanded  to  the  custody  of  the  sheriff 
of  Albany  county  to  be  held  by  such  sheriff  under  the  senate's  com- 
.  mitment,  or  until  a  higher  court  shall,  with  the  additional  light  before 
it  afforded  by  the  recent  decision  of  the  supreme  court  of  the  United 
States  reconsider  its  own  conclusion,  reached  without  any  discussion 
by  it,  probably  on  the  faith  of  AnderBon  agt.  Dunn,  and  the  older 
English  cases. 
NintK  Section  719  of  the  Penal  Code  does  not  apply.  That  section  was 
intended  to  define  with  accuracy  when  the  penalties  for  crime  pre- 
scribed by  such  6ode  took  efifect,  and  such  penalties  relate  only  to  those 
which  are  to  be  pronounced  by  courts  on  criminal  prosecution  instituted 
to  punish  crime.  It  docs  not  interfere  with  any  power  elsewhere 
bestowed  to  punish  summarily  for  contempt. 

Albany  Oyer  and  Terminer^  Marchy  ISSi. 

Application  by  McDonald  to  be  discharged  from  impris- 
onment in  tlie  common  jail  of  Albany  county,  in  which  he  is 
confined  by  the  sheriff  of  such  county,  under  a  commitment 
of  the  Senate  of  the  State  of  New  York,  which  recites  a 
judgment  of  such  body  holding  hira  to  be  in  contempt  for 
refusing  a&  a  witness  to  answer  questions  propounded  by  its 
standing  committee  upon  cities,  and  sentencing  him  to 
imprisonment  therefor. 

T.  C,  E.  Eccleaine  and  Ilamiltoii  Ilarria^  for  McDonald. 

Henry  Smith  and  N.  C.  MoaTc^  for  the  sheriff. 

F.  W.  WhittHdge  and  B.  F.  Tracfy,  for  the  Senate. 

Westbroob:,  J, —  William  McDonald,  who  is  confined  in 
the  jail  of  Albany  county,  thi-ough  and  by  the  writ  of  habeas 
.  corpus  asks  his  discharge  from  such  imprisonment. 

The  writ  was  allowed  by  the  Hon.  William  L.  Leaknep, 
one  of  tlie  justices  of  the  supreme  court  of  this  state,  and 
was  made  returnable  at  the  court  of  oyer  and  terminer, 
then  in  session  in  the  county  of  Albany,  as  the  law  required 
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(2   Ed.   StaL,  784,  sec.  227;   Petyple  ex  ret  Pheli 
Fancher^  2  Hun,  226,  236,  237). 

The  petition  and  retuni  show  the  canse  and  eircumi 
of  the  commitment  of  McDonald  to  be  a8  follows : 

On  the  14th  day  of  January,  1884,  the  senate  of  th 
of  New  York  passed  the  following  preamble  and  resb 
"  Whereas,  Grave  charges  of  frnnd  and  irregularitie 
been  made  from  time  to  time  by  the  pnblic  presi 
recently  by  the  Union  Leagne  Club  of  tlie  city  of  New 
against  Hubert  O.  Thompson,  commissioner  of  pnblic 
in  the  city  of  New  York ;  and 

"  WhereoB,  These  charges  have,  in^  the  opinion  of 
persons,  never  been  satisfactorily  explained  and  fairly  rei 
and 

"  WherecLB,  It  is  of  vital  importance  to  all  the  taxpayc 
this  state  that  the  heads  of  all  public  departments  shou 
beyond  reproach  ;  therefore  be  it 

^^ Resolved,  That  the  standing  committee  on  the  affai 
cities  of  this  senate  be,  and  it  hereby  is,  directed  and  em 
ered  to  investigate  the  Department  of  Public  Works  in  th: 
of  New  York,  with  power  to  ^pnd  for  persons  and  pn 
and  said  committee  is  hereby  authorized  to  empL 
stenographer  and  such  counsel  and  accountants  as  it  may  i 
necessary  for  the  thorough  discharge  of  the  duties  h: 
imposed.  Such  committee  to  report  the  result  of  snch  : 
tigation  and  its  recommendations  concerning  the  same  t: 
senate  on  or  before  the  fifteenth  day  of  April  next." 

During  the  month  of  February  succeeding  the  date  c  1 
passage  of  the  resolution  just  given,  William  McDona  I 
obedience  to  its  subpoena,  appeared  before  the  senate  coi  i 
tee  as  a  witness,  and  was  examined  at  considerable  leng  I 
regard  to  material  —  gravel,  limestone  chips,  &c. —  whi ; 
had  furnished  to  the  city.  The  witness,  through  his  co  i 
who  appeared,  as  the  committee  held,  only  by  its  courtef  ] 
not  by  right,  refused  and  declined  to  answer  sundry  que  s 
designed  to  ascertain  whei^e  he  had  obtained  the  ma1 1 
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furnished  to  the  city  bj  him,  and  also  other  questions  eoa- 
ceraing  his  business  as  a  dealer  in  coal.  The  witness  finally, 
by  advice  of  counsel,  retired  from  the  presence  of  the  com- 
mittee and  refused  to  be  further  examined. 

The  senate  committee  reported  the  conduct  of  the  witness 
to  the  senate,  and  on  the  27th  day  of  February,  1884,  in  pur- 
suance of  its  resolution  and  by  force,  of  its  wari-anL  issued  to 
its  sergeant-at-arms,  McDonald  was  brought  before  the  senate 
to  answer  for  his  alleged  contempt  in  refusing  to  answer  the 
questions  propounded  by  the  committee,  and  in  leaving  the 
presence  of  the  committee  after  a  refusal  to  submit  to  a  fur- 
ther examination.  Upon  his  arraignment  before  the  senate 
McDonald  was  heard  by  counsel,  and  the  result  was  the 
adoption  of  a  resolution  by  the  senate  on  the  28th  day  of 
February,  1884,  adjudqhig  him  to  be  in  contempt  for  refusing 
to  answer  the  questions  asked  by  its  committee,  and  for 
refusing  to  submit  to  a  farther  examination  by  and  before 
such  committee,  and  sentencing  him  to  imprisonment  in  the 
Albany  county  jail  until  he  should  submit  himself  to  be 
examined  by  such  committee,  and  in  case  of  liis  refusal  so  to 
do,  the  imprisonment  to  continue  until  the  final  adjournment 
of  the  legislature.  Under  such  resolution  McDonald  was 
remanded,  to  the  custody  of  the  sergeant-at-arms,  who  was 
directed  to  deliver  him  to  the  sheriff  of  Albany  county,  to  be 
confined  by  said  sheriff  in  the  common  jail  of  such  county 
"until  the  final  adjournment  of  the  present  legislature, unless 
sooner  discharged  by  order  of  the  ^nate." 

After  the  adoption  of  the  resolution  by  the  senate  McDon- 
ald was  again  brought  to  its  bar,  and  was  informed  by  the 
president  of  its  sentence.  The  senate  then  issued  its  warrant 
under  its  seal,  signed  by  its  president  and  clerk,  reciting  the 
proceedings  had  before  it,  and  directing  the  imprisonment  of 
McDonald  in  conformity  with  its  sentence,  under  which  war- 
rant he  is  now  imprisoned  in  the  Albany  jail,  and  which  war- 
rant is  returned  to  the  court  as  the  sole  cause  and  ground  of 
imprisonment. 


NEW  YORK  PRACTICE  REPORTS. 


Matter  of  McDonald. 


Preliminarily  to  the  statement  of  the  question  whie 
proceeding  presents,  it  is  proper  to  observe  that,  in  si 
of  the  legality  of  the  imprisonment  of  McDonald,  it 
urged   that  either  the  senate   or  the  legislature    ha( 
jvdicial  control  over  the  incumbent  of  the  office  of  coi 
sioner  of  public  works  of  the  city  of  New  York.    N 
could  punish  him  for  crime  nor  remove  him  for  causi 
could,  however,  initiate  legislation  concerning  the  offic< 
thus,  with  the  concurrent  action  of  the  assembly  an< 
approval  of  the  governor,  remedy  any  deficiencies  i: 
statutes  regulating  the  office,  and  by  force  of  legal  enad 
provide  for  the  removal  of  the  commissioner  and  fo 
selection   of  another  individual  to  fill  his  place.     It 
strongly  urged  upon  the  argument  in  behalf  of  McD 
tliat  the  Resolution  of  the  senate  does  not  contemplate 
legislative  action  whatever,  but  only  and  solely  an  inve 
tion  as  to  the  guilt  of  the  commissioner  of  the  charges  > 
are  recited  in  the  resolution.     The  adoption  of  this 
however,  as  it  imputes  to  the  senate  an  assumption  of  p< 
is  forbidden  by  the  respect  for  that  high  and  dignified 
which  should  l)e  cherished  and  observed  by  every  judge 
will  be  assumed  therefore  that  the  inquiry  which  the  re 
tion  authoi*ized  was  to  be  conducted  for  a  legitimate 
proper  purpose,  and  that  when  the  senate  directed  its 
mittee  "  to  report  the  result  of  such  investigation,  an 
reoommendations  concerning  the  same,"  it  intended  th( 
that  such  committee  should  report  what  legislation  was, 
judgment,  required  to  remedy  evils  or  abuses,  if  any 
were  found. 

From  this  narrative  of  fact  it  is  evident  that  the  que 
submitted  is  not,  can  the  legislature,  or  either  branch  the 
in  execution  and  discharge  of  jicdicial  functions  (and  1 
are  some  of  that  character  expressly  conferred  by  the  cc 
tution  of  the  state,  such  as,  ^*  Each  house  shall  *  *  * 
the  judge  of  the  elections,  returns  ftnd  qualifications  o 
own  members,"  of  the  assembly  to  impeach,  of  the  sena 
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conceded  truth  that  while  it  U  the  prerogative  of  the  legisk 
ture,  as  a  general  rule,  only  to  enact  laws,  and  thus  to  declare 
wliat  acts  shall  be  deemed  criminal,  Biibject,  however,  to  the 
restraints  of  the  fundamental  law,  it  is  also,  as  a  general  rule, 
the  prerogative  of  courts  alone  to  iuterpret  the  laws,  and  to 
applj  and  enforce  their  remedies,  either  as-between  individuals 
or  as  between  the  state  and  parties  subject  thereto.  There  is, 
however,  no  occasion  for  abstract  reasoning  upon  this  point, 
as  in  the  recent  case  of  Kilboum  agt.  Thompson  (103  U.  S., 
lOS-193),  precisely  the  power  which  the  senate  has  exercised, 
of  general  inquiry  by  a  committee  and  the  punishment  as  for 
a  contempt  of  a  person  refusing  to  testify,  was  held  to  be 
"judicial  and  not  legislative"  {3ee,  also,  Kielley  agt.  Carson, 
4  Moore's  P.  t?.,  62,  89, 80  j  Fenton  agt.  Uampton,  11  Moore, 
P.  C,  347-353,  tfec;  Doyle  agt.  Falconer,  1  X.  R.,  P.  C, 
S28,  in  which,  on  page  350  it  is  distinctly  asserted,  that "  a 
power  to  punish  for  contempt  is  a  jndicial  power"). 

Ab  then,  the  power  which  has  been  exercised  over  McDonald 
was  judicial,  which,  as  a  rule,  must  be  exercised  by  courts 
alone,  in  which  that  general  power  is  lodged  by  the  eoostitn- 
tion  of  the  state,  and  as  the  senate  had  no  judicial  authority 
orer  the  official  whose  conduct  they  were  investigating  when 
the  alleged  contempt  was  committed,  and  as  the  constitution 
of  the  state  expressly  vesta  only  legislative  power  in  the  senate 
and  assembly,  it  is  a  most  important  question  to  be  determined, 
as  personal  liberty  is  involved,  when  and  how,  and  by  virtue 
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teetimony  in  legislative  proceedings."    It  is  also  true 
tliis  enactment  can  have  force  by  limiting  its  provisio 
those   cases,  in  which  by  the  constitution  of  the  state  ( 
house  has  judicial  powers  (some  of  which  have  been  j 
ously  mentioned),  but  it  cannot  be  denied  that  relying 
the  case  of  Anderson  agt.  Dunn  (6  Wheaiany  204),  and  'W 
they  refer  to  in  their  notes  (3  H.  JS.  [2d  ^.],  456),  the  re\ 
of  our  statutes  supposed  that  the  power  to  punish  for  contei 
existed  in  both  branches  of  the  legislature.     The  auth< 
relied  upon,  however,  which  does  hold  that  either  houe 
Congress  has,  by  virtue  of  its  legislative  power,   gen 
authority  to  punish  for  contempt,  is  distinctly  overrules 
the  more  recent  case  by  the  same  tribunal  (the  supreme  a 
of  the  United  States)  in  Kilhoum  agt.  Thompson  (103  Z? 
168).     Of  Anderson  agt.  Dimn^  judge  Millbr,  in  giving 
opinion  of  the  eourt  in  the  later  case,  says :  '^  It  was  deei 
as  a  case  of  the  first  impression  in  this  court,  and  undoubte 
under  pressure  of  the  strong  nilings  of  the  English  courts 
favor  of  the  privileges  of  the  two  houses  of  parliament.    S ; 
is  not  the  doctrine,  however,  of  the  English  courts-  to-ds  \ 
The  learned  judge  then  refers  to  the  English  cases  (103  U, 
198,  199,  200),  and  concludes  with  the  distinct  repudiatioi  i 
the  extreme  view  of  the  power  of  eitlier  house  of  congi  i 
affirmed  in  Anderson  agt.  Dunn,    Notwithstanding  then 
existence  of  a  positive  legislative  enactment  justifying 
power  exercised  in  the  case  of  McDonald,  and  notwithstj 
ing  the  very  eminent  source  from  which  it  emanated, 
revisers  of  our  statutes  who  were  misled  by  the  opinio:  i 
our  highest  federal  tribunal,  since  overruled  by  the  s 
supreme  authority,  it  is  still  proper  to  ask,  how  could  i 
legislature  confer  upon  itself,  or  upon  either  branch  ther  \ 
judicial  power  for  the  purposes*  of  general  legislation  ?    0  • 
put  the  question  more  fully  and  accurately,  it  being  concc : 
that  the  alleged  contempt  for  which  McDonald  is  imprisc 
was  committed,  if  at  all,  not  in  the  course  of  a  jvd\  ) 
inquiry,  which  the  senate,  by  the  constitution  was  author  i 
Vol.  LXVI       63 


498  NEW  TOllK  PRACTICE  REPORTS. 

Matter  of  McDonald. 

to  make,  but  in  the  course  of  a  legislative  inqniiy  institated 
with  a  view  to  possible  legislation^  how  could  a  mere  statute 
confer  upon  it  the  power  which  it  has  exercised  i  We  are 
thus  brought  (as  it  is  cited  to  uphold  McDonald's  imprison- 
ment) to  the  discussion  of  the  constitutionality  of  a  statute  of 
the  state,  an  inquiry,  certainly  of  the  gravest  character,  bat 
one  which  courts  must  consider  and  decide,  when  arising  in 
the  due  course  of  a  judicial  proceeding. 

It  cannot  be  denied  that  the  law-making  power  of  the  state 
is  more  general,  and  reaches  a  class  of  subjects,  upon  which 
the  congress  of  the  United  States  cannot  legislate ;  and  as  the 
grant  of  power  to  the  legislature  to  legislate  is  general,  it  is 
for  those  who  question  the  constitutionality  of  a  statute  to 
show  that  it  is  forbidden  {People  agt.  Draper j  16  If.  I^,  532, 
543).  But  while  all  this  is  true,  it  is  also  true  that  there  are 
^  positive  restraints  upon  the  legislative  po\^r  contained  in 
the"  constitution,  and  that,  as  was  further  well  said  by 
Dknio,  0.  J.,  in  the  case  just  cited  (j>,  544)  in  regard  to  that 
instrument :  '^  Every  positive  direction  contains  an  implication 
against  anything  contrary  to  it,  or  which  would  frustrate  or  dis- 
appoint the  purpose  of  that  provisio;i.  The  frame  of  the  gov- 
ernment, the  grant  of  legislative  power  itself,  the  organization 
of  the  executive  authority,  the  erection  of  the  principal  courts 
of  justice  create  implied  limitations  upon  the  law-making 
authority  as  strong  as  though  a  negative  was  expressed  in  each 
instance."  To  this  must  be  added  the  further  thought  that 
the  jurisdiction  of  congress  to  legislate,  when  exercised  over 
the  subject-matters  confided  to  its  care,  is  as  supreme  as  that 
of  the  legislature  of  the  state  over  those  of  which  it  has  cog- 
nizance, and  that,  therefore,  whatever  authority  or  right,  which 
exists  as  an  incident  of  or  a^  ancillary  to  the  simple  power 
of  legislation,  must  be  possessed  in  an  equal  degree  by  both, 
for  to  each,  subject,  of  course,  to  certain  fundamental  restraints, 
has  been  confided  all  the  authority  which  the  people  (of  the 
several  states  in  the  one  instance,  and  of  one  state  in  the  other) 
had  to  legislate  upon  the  subjects  committed  to  each.    The 
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constitution  of  this  state,  too,  fails  to  confer  upon  its  1( 
tnre,  as  the  constitution  of  the  United  States  does  np 
congress,  the  express  power  to  punish  the  citizen,  and 
declare  "no  person  shall  be  *  *  *  deprived  oi 
liberty  or  property  without  due  process  of  law."  Thes 
siderations  make  the  case  of  KUboum  agt.  Thompson 
U.  aS,  168)  applicable  to  the  present,  and  the  cone] 
therein  drawn  from  the  distribution  of  the  executive,  1< 
tive  and  judicial  functions  into  different  departments  co 
ling  on  the  point  now  being  considered. 

Conceding  then  that  the  power  which  has  been  exercis 
the  senate  is  a  judicial  one,  that  it  was  exercised  in  the  pi 
of  an  inquiry  which  was  legislative  and  not  judiciaj 
character,  that  by  the  constitution  of  the  state  its  ju 
power  is  committed  to  courts  which  are  therein  recogi 
and  to  such  otb^r  courts  as  the  legislature  are  thereby  ai 
ized  to  establish,  and  that  such  deposit  of  general  ju 
power  elsewhere  than  in  the  legislature  is  a  prohibition  ag 
the  conferring  of  such  power  upon  itself,  it  is  impossib 
see  how  the  provisions  of  the  Revised  Statutes,  before  qi 
and  upon  which  action  has  been  based,  can  constitutio 
confer  upon  the  senate  of  this  state  the  power  which  has 
assumed.    It  is  not  designed  by  this  to  assert  that  the  sta 
in  question  are  wholly  void.     They  may  have  full  applic 
by  limiting  them  to  cases  in  which  either  house  may  act^ 
ciaUy^  but  upon  reason  and  authority  they  must  be 
impotent  to  confer  a  genei'al  power  to  commit  and  puni 
a  contempt  the  refusal  of  an  individual  to  give  evidence,  y 
such  testimony  is  required  solely  for  the  purpose  of  legiala 

Not  only,  however,  is  the  statute  under  consideration  i 
held  inoperative  in  its  application  to  the  present  case,  fo; 
reason  that  the  power  exercised  thereunder  is  a  judicial 
and  cannot  be  lodged  by  the  legislature  elsewhere  than  w 
the  constitution  has  placed  it,  but  also  because  it  violatei 
express  provision  of  that  instrument  declaring  {oH.  1,  sec 
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"No  person  shall  be  *  *  *  deprived  of  life,  lUei'ty  or 
property  -without  dae  process  of  law." 

In  Tai/lor  agt.  Porter  (4  Hill,  146,  147),  judge  Bbonsoh, 
in  speaking  of  this  clause,  said :  "  The  words  '  due  process  of 
law '  in  this  place  cannot  mean  loss  than  a  prosecution  or  svit 
instituted  and  conducted  according  to  the  prescribed  forms 
and  m\6xamtit»  for  ascertaining  guUt  or  determining  the  title 
to  property." 

In  Xmoiirn  agt.  Thompson  (103  U.  S.,  198,  182),  the 
supreme  conrt  of  the  United  States,  per  Miller,  J.,  said: 
"Of  course,  neither  branch  of  congress,  when  acting  sepa- 
rately, can  lawfully  exercise  more  power  than  is  conferred  by 
the  constitution  on  the  whole  body,  except  in  the  few  instances 
where  authority  is  conferred  on  either  house  separately,  as  in 
the  case  of  impeachments.  No  general  power  of  inflicting 
punishment  by  the  congress  of  the  United  States  is  found  in 
that  instrument.  It  conttiins  in  tha  provision  that  no  person 
ahaU  he  deprived  of  life,  liberty  or  property  without  due  pro- 
cess'of  law  the  stror)gest  implication  against  punishment  hy 
order  of  the  legislative  body.  It  has  been  repeatedly  decided 
by  this  court  and  by  others  of  the  highest  authority,  tliat  this 
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mittee  authorize  either  house,  or  the  legislature  itsel 
decide  such  controversy.  Nor  would  a  law  authorizlD 
inquiry  by  means  of  a  legislative  committee  as  to  the  con 
sion  of  crime,  and  its  punishment  by  the  legislature,  or  € 
house  thereof,  upon  the  report  of  its  committee,  be  det 
valid.  Such  attempted  legislation  in  either  case  woul 
void,  not  only  for  the  reason  that  it  undertook  to  tra 
judicial  power  from  the  courts,  where  the  constitution  p 
it,  but  also  because  it  violates  the  provision  of  the  coustiti 
forbidding  the  deprivation  of  life,  liberty  or  property  wil 
due  p  ocess  of  law.  In  Happy  agt.  Mosher^  before  < 
Judge  Earl,  while  holding  that  the  proceeding  which 
property  need  not  be  one  according  to  the  course  o\ 
common  law,  distinctly  says:  "An  approved  definitio 
due  process  of  law  is,  '  law  in  its  regular  course  of  adm 
tration,  through  courts  of  justice'  (2  Kenfs  Com,,  13)." 

As  McDonald  is  confessedly  deprived  of  his  liberty, 
according  to  "law  in  its  regular  course  of  adrainistn 
through  courts  of  justice,"  the  legality  of  such  imprisojii 
must  be  upheld  by  some  other  argument  than  one  fou 
upon  the  statute  which,  as  is  alleged,  confers  it.  If  the  p< 
exercised  is  a  judicial  one  (and  that  it  is  is  too  clear  t 
debatable),  then  the  attempt  to  confer  it  by  law  upon 
legislature,  or  either  house  thereof,  in  a  case  over  which  ii 
no  judicial  power,  must  fail  for  the  reasons  given,  unless 
it  is  one  inherent  in  a  legislative  body,  as  in  courts,  as 
revisers  seemed  to  suppose,  when  they  reported  these  s 
tory  provisions.  Is  it  so  inherent  is  the  next  question  b 
considered. 

In  the  discussion  of  this  question  it  must  be  conceded 
there  are  not  wanting  cases,  nor  opinions  of  elemen 
writers,  holding  that  the  power  to  punish  for  contempt  is 
inherent  in  every  legislative  body.  {Cooley  on  Const,  L 
13rt ;  1  IB^enty  236 ;  1  Story  on  the  Const,  [^th  ed,"].  sec.  S 
Such  decisions  and  opinions,  however,  are  founded  upon 
usage  of  the  English  parliament,  the  case  of  Burdett 
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AbhoU  (14  Eastj  1-131),  with  the  earlier  decisions  of  the 
English  courts,  and  the  case  of  Anderson  agt.  Dunn  (6 
Wheaton,  204).  In  the  quite  recent  case,  however,  of  KU- 
houm  agt.  Thompson  (103  U.  8,^  168),  which  follows  the  later 
English  cases,  overruling  in  that  particular  J?i«r(^«^^  agt.  Abbott 
and  the  older  decisions,  the  supreme  court  of  the  United  States, 
in  an  exhaustive  opinion  by  Miller,  J.,  has  repudiated  the  con- 
clusions announced  in  Anderson  agt.  Dunn^  and  held  that "  an 
examination  of  the  history  of  the  English  parliament  and  the 
decisions  of  English  courts,  shows  that  the  power  of  the  house 
of  commons,  under  the  laws  and  customs  of  parliament  to 
punish  for  contempt,  rests  upon  principles  peculiar  to  it,  and 
not  upon  any  general  rule  applicable  to  all  legislative  bodies. 
The  parliament  of  England,  before  its  separation  into  two 
bodies,  since  known  as  the  house  of  lords  and  the  house  of 
commons,  was  a  high  court  of  judicature,  the  highest  in  the 
realm,  possessed  of  the  general  power  incident  to  such  a  court 
of  punishing  for  contempt.  On  its  separation  the  power 
remained  with  each  body,  because  each  was  considered  a  court 
of  judicature  and  exercised  the  functions  of  such  a  court." 

It  was  argued,  however,  that  the  question  in  KUhoum  agt. 
Thompson  related  to  the  power  of  a  single  house  of  congress, 
and  that  the  question  of  the  power  of  a  state  legislature  was 
not  before  the  court.  This  is  true,  but  the  point  what  legisla- 
tive power  is  inherent  in  a  legislative  body  as  suchj  was 
before  the  court,  and  the  existence  of  the  power,  as  a  legisla- 
tive one  to  punish  for  contempt,  was  denied.  Neither,  as  has 
been  before  partially  argued,  is  there  such  a  difference 
between  the  legislature  of  a  state  and  congress  as  to  make 
that  decision  inapplicable  to  the  present  case.  Certainly  con- 
gress is  a  legislative  body  as  well  as  a  state  legislature.  If 
the  right  to  punish  for  contempt  exists  by  force  of  the  fact 
that  power  to  legislate  is  conferred,  then  it  must  exist  in 
both.  That  the  field  of  legislation  varies  cannot  change  the 
prerogative  which  follows  the  simple  power  to  legislate,  and 
therefore  the  conclusion  which  the  court,  in  Kitboum  agt. 
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Thompson^  drew  from  the  fact  that  the  judicial  powers 
two  houses  of  the  English  parliament  were  not  "  applies 
a22  legislative  bodies,"  isconclnsiye  against  the  existence 
power  in  a  state  legislatnre  simply,  and  only  because 
law-making  power. 

The  case  of  KiZboum  agt  Thompson^  which  has  Ix 
often  referred  to  in  the  coarse  of  this  opinion,  is  well  \^ 
of  a  careful  study,  not  only  because  it  is  the  judgment 
highest  court  in  the  land,  but  also  because  the  leame 
exhaustive  opinion  of  Mr.  Justice  Milleb  conclusively 
that  past  precedents  of  the  congress  of  tlie  United  Stat( 
of  the  legislatures  of  the  several  states  in  legislative  in(] 
are  not  to  be  followed.     They  all  undoubtedly  had 
origin  in  the  practice  of  the  English  parliament,  whic 
case  of  Anderso7h  agt.  Dimn  (6   WhecUon  204)  held 
applicable  to  both  houses  of  congress.    The  resolution 
which  the  inquiiy  of  the  committee  of  the  house  of 
sentatives  in  the  KHhoum  case  was  conducted,  recitec 
the  United  States  was  a  creditor  of  the  bankrupt  firm  o 
Cooke  &  Co.,    and  became  such  "from  the  impro\ 
deposits  made  by  the  secretary  of  the  navy  of  the  t 
States,  with  the  London  branch  of  said  house  of  Jay  Coc 
Co.,  of  the  public  moneys ;"  that  the  house  of  Jay  Coo 
Co.  were  largely  interested  in  a  real  estate  pool  in  the  c 
Washington,  of  their  interest  in  which  a  settlement,  disa{ 
to  their  estate  and  to  its  creditors,  had  been  made  by 
trustee;  and  that,  therefore,  the  affairs  of  such  pool  an< 
mattei*s  of   such   settlement  should  be  inquired  into 
special  committee  of  the  house,  to  be  appointed  by  its  spc 
"with  power  to  send  for  persons  and  papers  and  repc 
this  house."     Of  such  a  resolution,  as  it  involved  an  in 
into  a  transaction  in  which  the  general  government,  as  w 
private  individuals,  was  interested,  it  might  well  have 
said  that  under  it  legislation  was  contemplated  to  prevei 
the   future   "improvident  deposits"   by   an   official  ol 
United  States  with  an  individual  banking  house,  and  to 
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vent  frandaleot  settlements  thereafter  by  tmsteee  of  the 
estates  of  adjudged  banhriipts,  and  that,  therefore,  the  inqoirj 
was  within  the  power  of  the  house ;  and  yet,  after  Kilbonm 
had  declined  to  answer  qnestions  propounded  by  the  com- 
mittee touching  the  pool  it  was  required  to  investigate,  and 
had  refused  to  produce  its  records,  and  for  such  refusal  the 
hoaee  had  adjudged  him  to  be  in  contempt,  and  had 
imprisoned  him  therefor,  in  an  action  brought  for  the 
imprisonment  the  court  held  that  the  inquiry  was  beyond  the 
jurisdiction  of  the  house  and  the  imprisonment  illegal  and 
contrary  to  law.  Can  that  case  be  distingnished  from  tlie 
present^  It  is,  undoubtedly,  very  similar.  The  ai^nment 
founded  upon  the  necessity  of  an  investigation  to  formolata 
l^slation  is  as  forcible  in  the  one  case  as  in  the  other,  and  if 
in  the  one  case  such  argument  was  not  sufficiently  potent  to 
justify  the  imprisonment,  it  is  not  seen  why  it  should  be  in 
the  other.  True  it  is  that  the  decision  referred  to  was  directly 
predicated  upon  the  power  of  congress,  and  not  upon  that  of 
a  state  legislature,  but  of  the  subject-matter  of  the  inqniiy 
tlie  house  of  representatives  had  as  full  and  complete  juris- 
diction in  the  matter  of  Kilboum  as  the  senate  of  this  state 
had  in  that  of  McDonald.  In  both  cases  tlie  intent  to  legi»- 
late  was  evinced,  if  there  was  any  such  intent  in  either,  bj 
the  direction  to  the  committee  "  to  report ;"  in  both  the  pri- 
vate affairs  of  the  citizen  were  sought  to  be  discovered ;  and 
until  now  the  right  of  investigation  by  congress  and  the  state 
legislature  has  been  placed,  both  by  elementary  writers  and  in 
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be  well  to  further  eoDsider  the  ailment  generally  pri 
BUBtain  the  power  of  a  legislative  body  to  punish  as 
tempt  the  refusal  of  a  witness  to  answer  questions  in 
legislation,  founded  upon  its  alleged  necessity.     Th* 
ment,  in  brief,  is  this  :  The  power  is  a  necessary  one  t( 
a  legislative  body    to  enact    laws,  and  because  ne 
though  unconferred,  it  exists.    The  force  of  the  old  : 
^^Quando  lex  aliquid  conceditj  concedere  videtur  ex 
sine  quo  res  ipsa  esse  non  potest,^^  is  conceded  as  a 
rule,  but  it  would  be  diflScult  to  prove  that  such  a  p 
ifidispensable  in  the  enactment  of  laws,  and  that  leg 
can  only  intelligently  legislate  in  regard  to  crime  and 
delinquencies  when  they  have  precise  information  as 
crimes  committed   by  particular  individuals,  and  the 
quencies  of  particular  officials.     The  truth  is  no  sue! 
accuracy  of  knowledge  has  ever  been  acquired,  either  t 
investigation  by  examination  of  witnesses  or  without 
the  existence  of  our  state  government  to-day,  and  ou 
of  wise  and  wholesome  statutes  disprove  the  theorj 
which  the  argument  rests.    It  is  not  supposed  in  the  ] 
case  that  there  was  any  intention  impertinently  to  pi 
the  private  affairs  of  a  citizen,  nor  is  there  discoven 
the  examination  of  McDonald  any  attempt  to  extort  ev 
which  was  not  legitimate  to  the  inquiry,  provided  the  i: 
itself  was  legitimate  and  authorized  by  law.    If  the  co  i 
sioner  of  public  works  of  the  city  of  New  York  had 
mitted  frauds,  or  if  it  was  supposed  he  had,  the  machirn 
the  law,  controlled  by  courts,  was  adequate  to  investij 
and  punishment.     If  the  proper  safeguards  of  integi 
official  conduct  in  such  commissioner  were  not  embodi 
the  law  creating  the  office,  an  examination  of  those  si 
would  disclose  the  opportunities  for  official  peculation 
reflection  would  suggest  proper  amondment.     The  tri 
that  if  the  ^^Inquisitorial  Power  ^^  (this  is  the  name  gi> 
it  by  the  counsel  for  the  senate)  exists  in  a  branch  ( 
state  legislature,  the  citizen  can  have  no  secret,  all  the  ( 
Vol.  LXVI        64 
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of  his  private  business,  the  condition  of  his  property  and 
estate,  any  immoral  conduct,  any  short-coming  in  thought, 
word  or  deed  can  be  laid  bare  under  the  torture  of  imprison- 
ment. Of  course,  good  sense  and-  honor  will  generally  pre- 
vent such  an  abuse  of  power,  but  the  statement  of  the  ultimate 
conclusion  is  necessary  before  the  concession  is  made  of  the 
existence  of  an  unconferred  power  in  a  republican  state 
capable  of  such  results.  If  such  a  power  is  inherent  in  the 
legislative  department  because  its  existence  is  necessary,  why 
does  it  not,  also,  inherently  reside  in  the  executive?  The 
governor  may,  when  called  upon  to  act  o£Scially,  and  especially 
when  making  suggestions  as  to  legislation,  of  ten-times  need 
exact  information.  Why  should  he  not  enjoy  the  same  pre- 
rogative under  the  plea  of  necessity?  The  answer  to  the 
argument  in  both  cases  is,  that,  under  republican  govern- 
ments the  liberty  of  the  citizen  is  secure,  and  the  power 
which  interferes  with  it  must  be  conferred  by  the  funda- 
mental law.  Extraordinary  parliamentary  prerogatives  and 
privileges,  by  which  the  secrets  of  the  citizen  may  be  extorted 
and  his  liberties  taken  away,  existing  in  a  country  where  a 
parliament  is  supreme  and  gives  to  the  people  whatever  rights 
they  possess,  cannot  exist  in  a  country,  the  government  of 
which  rests  upon  a  precisely  opposite  theory,  that  the  people 
confer  all  power,  and  that  executives,  legislatures  and  courts 
take  only  such  authority  as  the  people  bestow.  It  was  well 
said  by  Bsonson,  J.,  in  Tm/Lor  agt.  Porter  (4  HUl^  140-144): 
"Under  our  form  of  government  the  legislature  is  not 
supreme.  It  is  only  one  of  the  organs  of  that  absolute 
sovereignty  which  resides  in  the  whole  body  of  the  people. 
Like  other  departments  of  the  government,  it  can  only 
exercise  such  powers  as  have  been  delegated  to  it ;  and  when 
it  steps  beyond  that  boundary  its  act«,  like  those  of  the  most 
humble  magistrate  in  the  state  who  transcends  his  jurisdic- 
tion, are  utterly  void."  To  the  argument,  then,  founded  on 
necessity  the  answer  is  clear.  Its  possession  may  be  conven- 
ient,  but  is  not  indispensable;    its  capacity  for  abuse  is 
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enormous ;  it  deals  with  the  liberty  of  the  citizen  i 
theory  of  existing  parliamentary  privileges,  which  ha 
been  conferred,  and  because  unconferred,  cannot  be  i 
under  a  government  republican  in  form,  which,  to  b 
fact,  as  well  as  in  name,  cannot  commit  persons  ^^ 
jurisdiction  to  an  "Inquisitorial  Power,**  uncontr 
law,  the  only  restraint  being  the  discretion  of  t 
exercising  it. 

The  argument  already  made,  to  show  that  the  po¥ 
cised  by  the  senate  in  the  case  of  McDonald  is  not  one 
in  a  legislative  body,  hardly  needs  the  support  of  adjudj 
in  addition  to  that  of  KiUxmrn  agt.    Thompson, 
following,  with  the  single  exception  of  one  in  Canadi 
privy  council  of  England,  abundantly  sustain  it :  Kit 
Carson  (4:  Maoris  P.   (7.,  63) ;  JFenion  agt.  Sam^ 
Moore's  P.  (7.,  349-366);  Doyle  agt.  Falconer  (1 
P.  C7.,  328),  and  Landers  agt.   Woodworih  (2  Can<x 
CL  R.J  158).     If  it  IS  possible  to  settle  a  legal  pro 
weight  of  judicial  character  and  learning,  then  this 
deemed  settled,  for  looking  at  the  learning  of  the  jud  : 
have  rendered  these  decisions,  especially  that  of  Kie  \ 
Carson^  it  is  true,  as  Judge  Milleb  asserts  in  the  1 
case,  that  because  of  their  weight  such  decisions  "  sh : 
received  as  conclusive." 

It  was  further  argued  that,  under  section  17  of  art 
our  state  constitution,  this  power  in  question  is  co: 
because  it  adopts  the  common  law  of  England  and  m2i 
part  of  oure.  Arefei^nce  to  that  clause  of  the  con« 
will  show  that  the  whole  body  of  the  common  law  of  li 
was  not  thereby  introduced  into  tliis  state,  but  on!;, 
parts  of  the  common  law,  and  of  tlie  acts  of  the  logisli 
the  colony  of  New  York,  as  together  did  form  the  la> 
colony  on  the  nineteenth  day  of  April,  one  thousani 
hundred  and  seventy-five  *  *  *  shall  be  and  ci 
the  law  of  this  state."  The  truth  is,  that  the  poweni 
English  parliament  were  not  dependent  upon  the  c 
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law  at  all  (see  cases  above  cited),  but  upon  tUe  Ux  et  eonaue- 
.  iudo  parliamenti.;  and  as  early  as  1604  the  parliament 
called  itself  (I  HaUam^s  Con.  His,,  254-5)  "the  high  court 
of  parliament,"  and  then  added,  ."  whose  power  being  above 
the  law  i»  not  founded  on  the  common  law,  but  have  their 
rights  and  privileges  peculiar  to  themselves."  It  will  be 
observed  that  the  constitution  adopts  only  "  such  parts  of  the 
common  law,  and  of  the  cuAs  of  the  legislature  of  the  colony 
of  New  York,  as  together  did  form  the  law  of  the  colony"  on 
April  19,  1775,  and  no  part  of  ihe  parliamentary  law.  It  is 
necessary,  therefore,  to  snst^n  the  position  taken  by  the  counsel 
for  the  senate,  to  prove  that  the  power  claimed  was  either  part 
of  the  common  law  of  the  colony,  or  was  contained  in  an  aci 
of  its  legislature.  As  it  was  not  a  part  of  the  common  law  of 
England,  it  is  difficult  to  see  how  it  could  become  a  part  of 
the  common  law  of  the  colony  ;  and  as  no  act  of  the  colony 
ever  conferred  it,  it  is  equally  difficult  to  see  how  the  consti- 
tutional provision  referred  to  aids  the  position  assnmed.  The 
ninth  article  of  the  first  constitution  of  the  state,  adopted  in 
1777  {7th  ed.  R.  S.,  39),  did  provide  "that  the  assemUy 
*  *  *  shall  choose  their  own  speaker,  he  judges  of  their 
own  members,  and  enjoy  the  same  privileges,  and  proceed  in 
doing  business  in  like  manner  as  the  assemblies  of  the  colony 
of  New  Yoi'k  formerly  did ; "  but  this  clause  gave  no  power 
to  the  senate  and  was  omitted  in  the  subsequent  consCitntioas, 
and  the  provision  now  reads  as  has  been  set  forth  above.  It 
has  already  been  shown  that  the  constitution,  as  it  now  reads, 
does  not  give  any  color  to  the  argument  that  it  validates  the 
power  in  either  branch  of  tlie  legislature,  but  it  may  be  well 
to  show  that  the  colonial  legislature  had  no  such  power  in 
fact. 

It  clearly  was  never  granted.  No  such  bestowal  of  authority 
can  bo  found  in  the  charter  issued  by  Charles  I  to  his  brother 
James,  duke  of  York,  in  1664,  nor  in  any  act  of  parliament. 
It  is  unnecessary  to  detail  the  mode  and  manner  of  the 
govornmenfr  of  the  colony  of  New  York  while  under  English 
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rule.     It  is  sufficient  to  state  that  instead  of  the  a' 
power  of  parliament  being  conferred  upon  the  colonia 
lature,  or  upon  the  people  themselves,  its  laws  were  i 
to  royal  approval,  and  even  the  charter  of  liberties,  pa« 
the  17th  day  of  October,  1683,  by  the  assembly  of  the  < 
was  vetoed  by  James  (the  same  duke  of  York)  wl 
became  king  in  1686,  and  the  act  of  1691  shared  th 
fate  under  King  William  {Bancroft's  HUtory  of  the  i 
States^  vol.  2,  ^.  414 ;  vol.  3,  p.  56 ;  Id.^p.  101 ;  2  R. 
1813,  Twte  on  page  6  of  appendix).      "Its"  [parhau 
"absolute    power,"    Mr.    Bancroft    says    {vol.  3,  p. 
"was   in  general  terms  unquestioned  in  England,  ex 
American  agentSy  and  was  by  itself  interpreted  to  ( 
over  all  the  colonies  with  no  limitation  but  its  own  ph 
It  was  'absolute  and  unaccountable.'"     The  same  i 
{pa{ie  108)  further  states  :  "  The  property,  the  persona 
dom,  the  industry,  the  chartered  liberties,  of  the  colonic 
placed  in  the  good  will  and  under  the  absolute  power  < 
English  legislature."     It  is  unnecessary  to  pursue  investi, 
as  to  the  grant  of  power.    It  certainly  was  never  made,  ai 
learned  counsel  who  have  argued  in  favor  of  the  contin 
of  McDonald's  imprisonment,  have  failed  to  point  out 
and  by  what  it  was  bestowed. 

Though  the  records  of  the  past  do  not  disclose  the  c 
ring  of  the  authority  claimed  to  have  existed  in  the  cc 
legislatures,  it  is,  nevertheless,  insisted  that  it  was  inJu\ 
The  practice  and  dealing  of  the  English  crown  and  parlif 
with  the  colony,  already  referred  to,  are  as  conclusive  a^i 
the  existence  of  the  power  by  inheritance^  as  by  grant 
however,  it  be  clearly  understood  what  power  parliameni; 
the  impossibility  of  the  succession  to  such  authority,  eithi 
the  legislature  of  a  colony  or  that  of  a  republican  state. 
clearly  appear.  Blackstone,  in  his  commentaries  {vo 
pp.  160,  161)  says :  "  The  power  and  jurisdiction  of  p* 
ment,  says  Sir  Edward  Coke,  is  so  transcendent  and  abs<: 
that  it  cannot  be  confined,  either  for  causes  or  persons,  w 
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any  bounds.  And  of  this  high  court,  he  adds,  it  may  be  truly 
said  ^  si  antiquitatem  specUa^  est  vetustiaaima  /  si  dignitatem^ 
est  honoratissima ;  si  jurisdictioTiem,  est  capacissima,^  It 
hath  sovereign  and  uncontrollable  authority  in  the  making, 
confirming,  enlarging,  restraining,  abrogating,  repealing, 
reviving  and  expounding  of  laws  concerning  matters  of  all 
possible  denominations,  ecclesiastical  or  temporal,  civil,  mili- 
tary, maritime  or  criminal ;  this  being  the  place  where  that 
absolute  despotic  power,  which  must  in  all  governments  reside 
somewhere,  is  intrusted  by  the  constitution  of  these  kingdoms. 
All  mischiefs  and  grievances,  operations  and  remedies,  that 
transcend  the  ordinary  course  of  the  laws,  are  within  the 
reach  of  this  extraordinary  tribunal.  It  can  regulate  or  new 
model  the  succession  to  the  crown,  as  was  done  in  the  reign 
of  Henry  VIII  and  William  III.  It  can  alter  the  established 
religion  of  the  land,  as  was  done  in  a  variety  of  instances,  in 
the  reign  of  King  Henry  VIII  and  his  three  children.  It 
can  change  and  create  afresh  even  the  constitution  of  the 
kingdom  and  of  parliaments  themselves,  as  was  done  by  the 
act  of  union,  and  the  several  stati^tes  for  triennial  and  septen- 
nial elections.  It  can,  in  short,  do  everything  that  is  not 
naturally  impossible,  and,  therefore,  some  have  not  scrupled 
to  call  its  power,  by  a  figure  rather  too  bold,  the  omnipotence 
of  parliament."  The  same  author  (j>age  163)  further  observes : 
"  For  as  every  court  of  justice  ftath  laws  and  customs  for  its 
direction,  some  the  civil  and  canon,  some  4he  common  law, 
others  their  own  peculiar  laws  and  customs,  so  the  high  court 
of  parliament  hath  also  its  own  peculiar  law,  called  the  lex  et 
consuetvdo  parliamenti ;  a  law  which,  Sir  Edward  Coke 
observes,  is  ^  ah  omniJms  quoet'endaj  a  multis  ignoratay  a 
pa/ucis  cognita.^ "  Is  it  to  be  gravely  argued  that  such  supreme 
power,  such  extraordinary  prerogatives,  passed  by  inheritance 
to  either  a  colonial  or  state  legislature,  both  of  which  took 
only  coTiferredy  and  not  inherited  authority  ?  If  they  did, 
then  freedom  found  no  asylum  on  American  soil,  and  the 
founders  of  states  unconsciously  brought  with  them  a  tyranny, 
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which,  like  their  shadows,  followed  them  across  the  - 
and  descended,  like  the  mantle  of  the  prophet,  tij 
shoulders  of  the  body  they  created,  in  the  vain  ho 
well-defined  and  circumscribed  power,  and  not  omnij 
had  been  by  them  bestowed.    If  it  be  arged  that,  by 
ance,  legislatures  took  only  a  few  of  these  parliamenti 
rogatives,  of  which  their  right  to  summon  all  citizens 
it  or  its  committees,  and  to  extract  from  their  unwilling 
all  secrets  by  the  power  of  imprisonment,   was  one 
answered  that  heirs,  in  the  absence  of  a  testamentary  < 
tion,  take  the  ancestor's  whole  estate,   and  the  ar^ 
founded  upon  an  alleged  inheritance  must  be  aban 
because  it  proves  too  much.     But  if  a  partial  inherit 
consistent  with  the  argument  based  upon  an  alleged  he 
and  it  be  urged  that  only  such  powers  as  were  consister 
the  changed  order  of  things  were  taken,  then  it  is  insistc 
this  particular  power,  so  potent  for  mischief,  and  aptly  1 
"  inquisitorial^^  could  not  descend  by  inheritance  to  th( 
lature  of  either  a  colony  or  a  republican  state.    It  is 
sistent  with  the  framework  of  both,  and  the  conceded  fa 
both  took  only  conferred  power,  and  not  any  by  inker 
is  a  sufficient  answer  to  the  suggested  argument. 

Abstract  reasoning,  however,  is  again  made  unnecese 
the  decisions  of  English  courts.    In  the  cases  befor 
{Kielley  agt.  Caraorty  4  Moor^s  P.  C,  63 ;  Fenion  agt. . 
^11   Moore's  P.    C,  347,   366;   Doyle   agt.   Fa 
Z.  i?.,   P.   C.,  328;  also  the  Canada  ca^e^  Lande\ 
Woodworthy  2  Can,  Sup,  Ct,  Ji.,  158),  this  very  poii 
tinder  consideration  was  expressly  decided,  and  they  h( 
tinctly  that  the  legislatures  of  the  colonies  of  England  < 
take  the  power  of  parliament  to  punish  for  contempt, 
have  so  decided,  after  full  and  exhaustive  argument 
presided  over  by  judges,  whose  names  and  character  are 
wide  famous,  and  such  decisions,  in  every  judicial 
should  arrest  discussion  and  dispel  doubt. 
To  the  suggestion  that  the  constitution  of  the  state  a 
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the  statutes  in  force  when  it  took  effect  {art.  1,  sec.  17),  and, 
therefore,  validated  those  which  assumed  to  give  power  to  the 
legislature  to  punish  for  contempt,  it  is  an  answer  to  say,  that 
if  unconstitutional  they  were  not  "  in  forced'*  but  were  void, 
and  were  not  embraced  within  the  language  of  the  constitu- 
tion ;  and  to  the  further  suggestion  that  the  power  which  has 
been  exercised  over  McDonald  is  one  which  has  long  been 
resorted  to,  it  is  suflScient  to  say,  that  the  existence  of  power 
whenever  claimed,  can  be  resisted  by  questioning  its  bestow- 
ment,  and  that  its  use  by  congress  for  a  terra  almost  equally 
long  did  not  prevent  the  judicial  declaration  in  the  Kilboum 
matter,  that  his  imprisonment  was  unlawful. 

It  is  believed  that  the  various  grounds  upon  which  the 
legality  of  the  imprisonment  of  McDonald  was  sought  to  be 
justified  have  now  been  examined,  and  the  result  of  such 
examination  is  the  conclusion,  that  in  the  light  of  the  recent 
decisions  in  England,  that  in  KiXboum  agt.  Thompson^  and  of 
reason,  it  cannot  be  upheld.  If  McDonald  had  refused  to 
answer  questions  in  aid  of  an  inquiry  in  which  the  senate  was 
authorized  to  ^jct  judicially ^  then  the  power  to  commit  would 
follow ;  and,  to  guard  against  any  misapprehension,  the  gen- 
eral statement  should  be  made,  when  the  legislature  or  either 
branch  thereof,  is  in  the  execution  of  judicial  functions  con- 
ferred by  the  constitution,  the  power  to  commit  for  contempt 
cannot  be  doubted.  When,  however,  the  inquiry  is  for  legis* 
lative  purposes  only,  and  such  it  was  in  the  present  instance, 
most  careful  examination  and  reflection  leads  the  judge  to 
whom'  this  case  has  been  submitted,  to  more  than  doubt  the 
legal  existence  of  the  power  which  has  been  exercised  over 
McDonald.  This,  however,  is  his  individual  conclusion, 
supported  it  is  true  by  the  decision  in  Kilboum  agt.  Thorny 
eoTij  and  those  recently  made  by  the  privy  council  in  England, 
but  which,  though  of  very  high  authority,  have  not  yet  been 
adopted  in  this  state.  The  judicial  utterances  in  cases  determ- 
ined in  tliis  state  (though  in  none,  with  the  single  exception 
of  People  agt.  Learned^  was  the  direct  question  involved),  are 
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against  the  concluBions  herein  stated.     The  contrary  ri 
affirmed  in  Brigga  agt.  Mackellar  (2  Abb.  Pr.  R.^ 
WicMhausen  agt.  WiUeU  (10  Abb.  Pr.  R.  164),  and  a 
same  case  {sxih  nom.  Wilokens  agt.  Willett^  1  Keys^  5S 
in  the   court  of  appeals.     In  the  last  mentioned  ca 
involved  the  legahty  of  the  arrest  of  an  individual  for  i 
ing  to  appear  before  a  committee  of  the  house  of  repi 
tives  of  the  congress  of  the  United  States,  as  a  witne 
a  matter,"  as  the  stipulation  under  which  it  was  sul 
admitted,  "then  pending  and  under . investigation  l 
house,  and  within  its  jurisdiction.^^     It  did  not,  and 
not,  therefore,  decide  that  the  power  to  punish  for  coi 
existed,  when  the  refusal  to  testify  was  made  in  the  co 
an  examination  in  aid  of  general  legislation ;  but  the  ex 
of  such  a  power  is  stated,  both  by  judge  Hoffman 
superior  court  and  judge  Johnson  in  the  court  of  app< 
the  most  unqualified  languas^e.     Such  utterances,  ho 
were  made  long  prior  to  the  decision  in  Kilboum  agt.  2 
eony  and  if  that  had  then  been  promulgated,   they   p 
would  never  have  been  announced  with  the  breadth 
they  now  cover.     Still  they  are  in  conformity  with  the 
of  other  judges  scattered  through  the  reports  and  the  ojf 
of  various  elementary  writers,  and,  therefore,  as  the  p 
of  this  state  has  been  in  conformity  with  such  opinio 
many  years,  should  not  be  disregarded  by  a  single  ju(  I 
judicial  action,  even  though  his  views  may  be  widely  dh : 
from  theirs. 

The  need  of  conservative  action  in  this  particular  ( 
enforced  not  only  by  the  opinions  to  which  reference  haii 
made,  but  also  by  one  adjudged  case,  that  of  the  Peop* 
Learned  (5  Run^  626),  in  this  judicial  department,  h. 
mission  had  been  created  by  joint  resolution  of  the  legisi 
{Laws  of  1875,  823) "  to  investigate  canal  affairs,"  and 
act  {cJiap.  91  of  Laws  of  1875)  it  was  autborized  "  to  comj 
attendance  of  witnesses."  One  Henry  D.  Denison  had  re 
to  produce  before  such  commission  certain  books  and  pi 
Vol.  LXVI  66 
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and  for  such  ref  iisa'  had  been  committed  to  the  common  jail  of 
Albany  county.  On  hciheaa  corp-m  Mr  Justice  Learned  had 
released  him  from  imprisonment,  which  decision  was  reversed 
by  the  general  term  of  the  supreme  court,  Judge  Jakes 
writing  the  opinion,  and  Judge  Boardman  concurring.  It  is 
true  that  the  authority  of  this  case  is  very  much  weakened  by 
the  fact  (vol.  16  of  Albany  Law  Journal,  96)  that  when  the 
case  came  before  the  court  of  appeala  for  review,  the  counsel, 
who  had  been  successful  at  the  general  term,  "  asked  the  court 
not  to  review  it,  and  stipulated  not  to  enforce  the  determina- 
tion, either  against  the  person  or  the  property  of  Dennison," 
and  that  thereupon  the  court  of  appeals  refused  to  hear  it, 
but,  nevertheless,  until  reversed  it  must  control  this  court  as 
now  organized.  The  opinion  of  Judge  James  cites  no 
adjudged  case,  holding  that  the  power  which  the  canal  com- 
mission exercised  was  legally  conferred,  nor  is  it  sustained  by 
any  argument  therein  stated.  The  conclusion,  however,  that 
the  decision  of  Mr.  Justice  Learned  should  be  reversed,  can 
only  be  justified  upou  the  assumption  that  the  legislature 
could  confer  judicial  power  upon  the  commission  it  created, 
by  which  alone  it  could  make  its  inquiry  effective.  It  needs 
no  argument  to  demonstrate  that,  if  such  power  could  be  con- 
ferred upon  a  commission  charged  with  the  mere  duty  of 
investigation,  it  eoijld  also  be  conferred  upon  a  committee  of 
either  house  of  the  legislature.  If  that  decision  is  the  law  of 
this  state,  then  the  imprisonment  of  McDonald  is  abundantly 
justified,  and  certainly,  until  reversed,  it  is  the  law  governing 
the  action^  if  not  the  opinion^  of  every  judge  within  the 
department  where  it  was  made,  when  sitting  alone  and  hold- 
ing a  court  inferior  in  dignity  to  that  which  announced  it. 

It  is  undoubtedly  ah  argument  ot  gi'eat  force,  that  since  the 
dicta  contained  in  opinions  and  text  books,  to  which  allusion 
has  been  made,  were  written,  the  supreme  court  of  the  United 
States  and  the  privy  council  of  England  have  overruled  the 
earlier  decisions  upon  which  they  rest.  This  argument  has 
also  been  carefully  weighed,  but  the  judge  writing  this  opinion 
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has  been  unable  to  reach  the  conclusion  that  it  wou 
wise  exercise  of  power  for  him,  when  singly  holding  t 
to  overturn  the  entire   practice  of  the  state.     Judg 
courts   must  be   conservative  and   not  rash  in   actio 
decision  of  a  single  judge,  contrary  to  the  practice  of  j 
his  own  state,  contrary  to  an  adjudged  case  in  the  tj 
which  is  his  immediate  superior,  and  contrary  to  the  c 
^f  the  higher  branch  of  the  legislature  of  such  state,  in 
are   many  lawyers  of  eminent   ability,  would  not  coi 
respect  and  would  only  create   alarm  as  an  abuse  of 
The  effect  of  the  decision  in  KUboum  agt.  Thorripsc 
those  by  the  privy  council  in  England  upon  the  legi 
practice  of  this  state  must  be  determined  by  a  higher  ti 
than  the  one  which  now  deals  with  the  present  case, 
decision  shall  be  in  conformity  with  the  views  expres 
this  opinion,  the  relator  will  not  be  remediless ;  and  if  : 
be  adverse  to  such  views,  then  the  conclusion  reached 
Mr.  McDonald  must  be  remanded  to  the  custody  of  the 
of  Albany  county,  to  be  held  by  him  under  the  6(  i 
warrant  of  commitment — will  not  i  nterf ere  with  the  e: : 
of  a  power  which  the  body  exercising  it  claims  to  p: 
and  which  it  supposes  it  is  wielding  for  the  best  inter  \ 
the  state. 

In  conclusion,  a  word  should  be  added  upon  a  poitit 
in  behalf  of  McDonald,  to  the  effect  that  the  Penal  Co: 
taken  from  the  legislature  all  power  to  punish  for  com; 
The  argument  is  that,  by  section  sixty-nine  of  such  C': 
he  unlawfully  refused  "  to  answer  any  material  and  ]: 
questions"  asked  by  the  senate's  committee,  he  con 
indicted  for  a  misdemeanor,  and  as  his  offense  waii 
punishable  according  to  the  provisions  of  such  Code  it  i 
be  punished  thereunder  "and  not  otherwise"  {Sec,  719). 
is  specious  but  not  sound.  The  Penal  Code  prescribe 
relates  to  the  ^^ punishmenU^'^  to  "  be  inflicted  only  u 
legal  conviction  in  a  court  having  jurisdiction"  {sec.  9) ;  ai 
Code  of  Criminal  Procedure  prescribes  "  the  manner  of 
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cuting  and  convicting  criminals"  {Sec.  8).  The  object  of  section 
719  was  to  declare  when  the  old  penalties  attached  to  crime,  on 
conviction  after  a  prosecution  in  and  before  a  competent 
courts  and  when  the  new  were  applicable.  After  declaring 
that  the  provisions  of  the  Code  should  have  no  retroactive 
eflfect,  it  explicitly  states  that  "  an  offense  committed  or  other 
act  done,  at  any  time  before  the  day  when  this  Code  takes 
effect  *  *  *  must  be  punished  according  to  *  *  * 
the  provisions  of  law  existing  when  it  was  done  or  commit- 
ted ;"  while  one  "  committed  after  the  beginning  of  the  day 
when  this  Code  takes  effect,  must  be  punished  according  to 
•the  provisions  of  this  Code,  and  not  otherwise."  A  general 
statute,  as  a  rule,  does  not  repeal  a  special  one,  and  therefore 
a  general  code  of  laws  relating  to  the  penalties  which  courts 
must  impose  on  convictions  for  crime  according  to  the  usual 
mode  of  procedure  do  not  repeal  special  provisions  to  punish 
rsummarily  for  contempt.  The  words  "not  otherwise"  in 
such  section  simply  forbid  courts,  in  punishing  criminals  for 
.offenses  to  which  the  penalties  of  the  Code  are  applicable,  to 
.do  so  "  otherwise"  than  as  such  Code  provides.  It  is  unneces- 
.sary  to  pursue  this  point  further.  A  comparison  of  the 
various  sections  with  each  other,  and  the  language  of  the 
whole  of  section  719,  and  not  of  a  single  paragi*aph  read 
alone,  make  the  meaning  clear.  If  all  power  of  the  legis- 
lature to  punish  summarily  for  contempt  is  repealed,  then  all, 
which  comiis  had,  has  also  vanished ;  and  if  the  latter  had 
been  swept  away,  as  there  was  no  punishment  by  the  court 
summarily  for  contempt,  it  was  useless  to  declare,  as  has  l)een 
by  section  680,  than  an  act  ^^  punishable  as  a  contempt  of 
court"  was  also  "  punishable  as  a  crime."  This  recognizes 
that  the  provisions  as  to  court  contempts  are  not  repealed  by 
the  Penal  Code ;  and  if  those  are  not,  then  legislative  con- 
tempts are  not,  for  both  are  punishable  under  such  Code  as 
misdemeanors. 

It  remains  only  to  be  said  that  to  a  higher  court  than  the 
present,  the  very  grave  questions  involved  in  the  present  pro- 
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ceeding  are  committed,  in  the  hope,  however,  that  tl 
expressed  in  this  opinion  will,  even  though  not  adop 
in  arriving  at  a  sound  and  judicious  conclusion  ther< 
the  labor  and  thought  which  have  been  given  to  the 
shall,  in  any  way,  assist  the  tribunal  of  review,  he,  ^ 
given  to  it  much  of  both,  will  be  fully  compensated. 


SUPREME  COURT. 


In  the  Matter  of  the  Petition  of  the  United  States  J 
appointment  of  commissioners,  pursuant  to  chapt 
hundred  and  forty-seven  of  the  Laws  of  the  state  oi 
York  of  the  year  one  thousand  eight  hundred  and  s€ 
six,  as  amended  by  chapter  three  hundred  and  forty- 
the  Laws  of  one  thousand  eight  hundred  and  seventy 

ComtUxiMoncU  law —  OonsiiluHonaUty  of  chapter  147  of  Ihe  Laws  of '. 
rdatioih  to  the  improvement  of  the  Harlem  river  and  Spuyten  Duyt  \ 
and  the  various  acts  amendatory  thereof  upheld. 

On  a  motion  to  vacate  and  set  aside  several  orders  and  proc: 
thereunder  or  subsequent  thereto,  which  had  for  their  object  th  ! 
ing  into  effect  the  various  statutes  in  relation  to  the  improvemec  t 
Harlem  river  and  Spuyten  Duyvil  creek,  on  the  ground  that  cha  i 
of  the  Laws  of  187G,  chapter  345  of  the  Laws  of  1879,  chapter  6  i 
Laws  of  1880,  chapter  61  of  the  Laws  of  1881,  chapter  887  of  tl  i 
of  1889,  chapter  410  of  the  Laws  of  1883  and  chapter  214  of  the  ! . 
1883  are,  and  each  of  them  is,  unconstitutional  and  void,  as  1 1 
contravention  of  section  6  of  article  1,  and  also  of  section  11  o 
8  of  the  constitution  of  the  state  of  New  York: 

Hdd,  first,  that  the  purposes  to  which  the  land  sought  to  be  taken  i 
proceedings  are  to  be  devoted  are  public  within  the  meaning 
constitution.  The  use  being  in  it«  nature  public,  the  legislature  ! 
sole  judges  of  the  question  whether  the  benefit  to  our  citizens  c  ' 
state  is  such  as  to  warrant  the  taking  of  private  property  t  i 
and  are  also  the  sole  judges  of  the  question  of  the  supervision  oi  i 
over  the  use,  which  should  be  retained  in  order  to  secure  the 
plated  public  benefits. 

Beeond.  A  court  at  special  term  should  not  declare  an  act  to  be  la  : 
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with  the  provisions  of  the  Constitution  of  the  United  States  or  of  the 
state,  unless  its  conflict  with  those  provisions  is  clear!y  apparent. 

T/iird.  That  the  acts  are  not  unconstitutional  in  that  private  property 
condemned  is  not  taken  for  a  public  use  within  the  meaning  of  the 
constitution. 

Fourth.  That  a  sure  pledge  is  given  to  the  owners  of  lands  taken  that 
they  shall  be  paid  before  possession  of  the  lands  is  taken  under  the  acts, 
and  the  act  is  not  subject  to  the  criticism  that  a  first,  sure  and  certain 
compensation  is  not  secured  to  said  owners  for  the  value  of  their 
property. 

FtfUi,  Nor  can  it  be  said  that  the  lands  in  question  are  proposed  to  be 
taken  without  due  process  of  law.  If  the  acta  are  valid,  the  taking  is 
by  due  process  of  law. 

Sixth,  Nor  are  the  proceedings 'invalid  because  they  were  not  instituted  by 
the  United  States  district  attorney  for  this  district. 

Seventh,  That  the  widening,  deepening  and  improvement  of  the  Harlem 
river,  as  contemplated  by  the  acts  is  a  city  purpose.  The  improvement, 
if  carried  out,  will  develop  that  portion  of  the  city  which  fronts  upon 
the  Harlem  river,  an'd  will  bring  into  closer  communication  the  parts  of 
the  city  which  lie  upon  either  side  of  the  river,  which  river  now  runs 
exclusively  within  the  city  limits. 

Eighth,  That  if  the  acts  of  the  legislature  are  constitutional  in  other 
respects  a  private  individual  cannot  raise  the  objection  that  the  lands  of 
the  city  have  been  illegally  given  away. 

Ninth.  That  the  objections  to  the  acts  cannot  be  sustained  on  the  ground 
that  the  assessments  take  from  the  party  assessed  private  property  for 
the  public  use.  The  legislature  has  power  to  take  lands  under  eminent 
domain  and  to  pay  for  them  by  assessments  on  the  land  benefited  thereby. 

Tenth,  That  the  constitution  does  not  require  that  the  title  of  an  act 
should  specify  all  of  its  provisions.  In  this  case  the  general  subject  is 
expressed  in  the  title,  which  is  the  single  one  of  acquiring  the  right  of 
way,  and  what  is  necessarily  incidental  to  it  for  the  improvement  of  the 
Harlem  river,  and  although  there  are  changes  in  the  details  for  carrying 
out  the  scheme  of  the  improvement,  the  general  subject  of  all  the  acts 
remains  the  same. 

New  Yorky  Chambers^  Febrxiary^  1884. 

Samuel  E.  Lyon  and  Thomas  L.  Ogden^  for  petitioners,  in 
opposition  to  motion. 

D.  O,  Crosby  and  Oratz  Nathan^  for  Dykman  and  others, 
in  opposition  to  motion. 
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JFranklin  BartleU,  for  Henry  "W.  T.  Mali  and 
objectors,  for  the  motion. 

Hamilton  OdeU,  for  W.  B.  Isham,  objector. 

Charles  E.  MUXer^  for  contestants. 

Lawrence,  J. —  This  is  a  motion  to  vacate  and  sc 
the  several  orders  made  herein  on  the  24th,  27th,  an 
days  of  October,  1879,  and  *all  proceedings  thereun 
subsequent  thereto,  on  several  grounds  : 

First.  That  cliapter  147  of  the  Laws  of  1876,  chapt 
of  the  Laws  of  1879,  chapter  65  of  the  Laws  of  1880,  c 
61  of  the  Laws  of  1881,  chapter  387  of  the  Laws  of 
chapter  410  of  the  Laws  of  1882,  and  chapter  214  of  the 
of  1883,  are  and  each  of  them  is  nucpnstitutional  and 
as  being  in  contravention  of  section  6  of  article  1  of  tL 
Btitution  of  the  state  of  New  York,  because : 

"  1.  The  said  act  or  acts  do  not  provide  for  the  acqu 
of  the  lands  therein  described  and  referred  to  by  due  p 
of  law. 

"  2.  That  the  said  act  or  acts  do  not  provide  just  cc 
sation  for  the  lands  taken  or  sought  to  be  taken. 

"3.  The  use  for  which  the  lands  therein  descril 
referred  to  is  set  apart,  is  not  a  public  use. 

^'  Second.  That  said  acts  are  and  each  of  them  is  un 
tutional  and  void,  as  being  in  contravention  of  sectior 
article  8  of  tlie  constitution  of  the  state  of  New  York,  I 
it  is  sought  thereunder  to  allow  the  city  and  county  o: 
York  to  incur  an  indebtedness  for  purposes  other  than 
county  purposes. 

"  Third.  That  all  the  proceedings  heretofore  taken 
or  now  pending  under  said  acts,  are  unconstitutiona 
and  illegal. 

"  1.  Because  the  right  of  eminent  domain  cannot  b 
cised  by  the  state  of  New  York  for  the  benefit  of  the 
States. 
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"  2.  Because  the  congress  of  the  United  States  has  passed 
no  act.  bill  or  resolution  authorizing  the  said  proceedings  or 
the  taking  of  lands  therefor,  and  has  not  consented  to  the 
United  States  becoming  a  party  to  the  proceedings. 

"  3.  Because  the  so-called  Harlem  river  improvement  is  a 
private  scheme,  uncertain  of  accomplishment,  and  to  the  exe- 
cution or  accomplishment  of  which  the  United  States  is  in  no 
way  pledged, 

"4.  Because  the  attorney  for  the  United  States  for  this 
district  did  not  bring  or  institute  the  proceedings,  and  hy 
taken  no  part  in  them,  but  the  movers  in  this  matter,  unwar- 
rantably and  without  authority  of  law,  pretend  to  represent 
the  United  States  herein, 

"  5.  Because  the  petition  itself  is  not  verified  by  any  duly 
authorized  oflicial  or  person,  but  is  verified  by  one  John  New- 
ton, an  engineer  in  the  federal  service,  who  has  verified  said 
petition,  without  having  been  legally  authorized  so  to  do. 

'*The  order  of  the  24:th  October,  1879,  referred  to  in  tlie 
notice  of  motion  which  is  entitled  as  hereinbefore  set  forth, 
recites :  '  That  the  above  entitled  matter  having  come  on  to 
be  heard  upon  the  petition  herein,  dated  October  8,  1879,  of 
the  United  States,  by  John  Newton,  the  engineer  in  charge  of 
the  improvements  for  the  United  States  therein  mentioned.' 

"Now,  upon  reading  and  filing  said  petition  and  notice  of 
presentation  thereof,  and  proof  or  admission  of  due  service  of 
a  copy  of  said  petition  and  notice  upon  the  persons  whose 
estates  or  interests  in  the  parcel  .of  real  estate  hereinafter 
mentioned  are  to  be  affected  by  these  proceedings,  or  upon 
their  attorneys  or  guardians  who  have  appeared  herein,  and  a 
guardian  ad  litem  having  been  duly  appointed  for  the  infants 
interested  therein,  and  on  all  the  proceedings  herein,  and  after 
hearing  Mr.  Samuel.  E.  Lyon,  of  counsel  for  said  petitioner, 
and  Messrs.  F.  &  II.  L.  Morris,  attorneys  for  Henry  W.  T, 
Mali,  and  Mr.  Fordham  Morris,  guardian  ad  litem  for  Henry 
L.  Cammann  and  Isabella  M.  Cammann,  and  on  motion  of 
Mr.  Thomas  L.  Ogden,  attorney  for  said  petitioner,  it  is 
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ordered,  that  William  R  Grace,  "William  F.  Smith  an( 
D.  Fish,  three  disinterested  and  competent  persons  wh 
in  the  citj  of  New  York,  be  and  they  hereby  are  ap 
commissioners  of  estimate  and  assessment  to  ascerti 
appraise  the  compensation  to  be  made  to  the  said  He 
T.  Mali,  &C.,  according  to  their  several  interests  in  sc 
estate,  <%rc.,  and  also  the  amonnt  to  be  assessed  npon  i 
estate  in  front  of  and  benefited  by  snch  improvement^ 
The  orfers  of  the  27th  and  Slst  days  of  Octobei 
referred  to  in  the  notice  of  motion,  I  do  not  find  amo 
papers,  but  I  assume,  from  the  statements  of  couna 
from  the  arguments  presented  on  the  hearing  of  tlie  u 
that  they  also  related  to  the  appointment  of  commissioi 
estimate  and  assessment,  under  the  various  acts  the  v 
of  which  is  now  assailed. 

It  is  proper  that  I  should  state,  before  proceeding 

consideration  of  the  question  to  be  determined  on  the  d 

tion  of  this  motion,  that  the  general  term  of  this  depart 

in  an  opinion  very  recently  filed,  has  sustained  the  lega! 

the  counsel  fee  and  compensation  charged  by  the  couns 

attorney  for  Major  John  Newton,  upon  whose  applicat 

behalf  of  the  United  States  the  order  or  orders  appc 

commissioners  of  estimate  and  assessment  was  or  were 

It  also  appears,  from  the  papers  in  the  case,  that  a  moti 

been  made  for  the  confirmation  of  the  report  of  the  cc 

sioners  of  estimate  and  assessment,  and  that  the  same  ha 

adjourned  from  time  to  time,  but  that  said  motion  has 

been  fully  heard  or  decided.    Also  that  proceedings  a 

going  on  before  a  referee  to  determine  the  amount  of  tl] 

and  expenses  of  the  proceedings. 

The  first  suggestion  which  presents  itself  to  the  court 
called  upon  to  determine  the  constitutional  objections 
acts  in  question,  which  have  been  so  elaborately  presen 
counsel,  is  that  this  motion  is  premature,  for  the  reasc 
if  it  be  conceded  that  the  acts  are  obnoxious  to  the  ci 
made  upon  them  by  the  counsel  for  the  objecting 
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inasmncli  as  the  report  of  the  cominisBionerB  has  never  been 
and  may  never  be  confirmed,  said  parties  are  aa  yet  not  injured, 
or  put  iu  jeopardy  a&  to  any  of  their  rights,  by  the  proceedings 
aheady  taken.  Recent  decisions  have,  however,  snstained  the 
position  that  it  is  proper  to  present  the  qneetions  raised  on 
the  motion,  on  an  application  to  the  court  to  vacate  the  orders 
already  made  and  the  proceedings  already  taken,  and  in 
obedience  to  those  decisions  I  shall  proceed  to  examine  some 
of  the  points  made  apon  the  motiuD  {See  in  the  Matter  of  thi 
City  of  BufcdOy  78  N.  7.  li.,  362 ;  In  the  MaUer  cf  the 
Department  of  Public  Works,  85  J^T.  Y.  li.,  439 ;  In  tin 
Matter  of  Cooper,  28  i7w»,  515). 

In  doing  so  I  shall  follow  rather  the  order  in  which  saiil 
points  are  presented  in  the  briefs  of  the  parties,  than  that  in 
whicli  they  arc  stated  in  tlio  objections. 

The  first  point  made  is  that  the  state  of  New  York  cannot 
condemn  lands  for  the  nse  of  the  general  fi;ovcrnmeDt,  because 
the  right  of  eminent  domain  cannot  be  exercised  by  one 
sovereignty  for  the  usee  of  another,  and  in  support  of  this 
position  the  case  of  Kohl  agt.  The  United  States  (I  Otto,  367), 
and  Twomily  agt.  Humphrey  (23  Mich.,  471),  and  Darlington 
agt.  The  United  States  (82  Penn.,  382),  are  cited.  Before 
speaking  of  these  cases  it  will  be  well  to  examine  a  case 
decided  by  the  court  of  appeals  in  our  own  state,  which,  I 
think,  disposes  of  this  objection  adversely  to  the  parties  taking 
it.  In  the  case,  In  the  MatUr  of  Peter  Toionaend  (30  y.  Y. 
£.,  171),  it  was  held  that  an  act  of  the  legislatnre  taking  land 
in  this  state  for  the  pnblic  use  is  not  uDconstitutional,  because 
the  instrumentality  employed  for  that  purpose  is  a  corporation 
created  by  the  laws  of  another  state,  nor  because  such  corpo- 
ration derives  a  pecuniary  benefit  from  the  use  of  the  land  so 
appropriated,  nor  because  the  lands  appropriated  are  to  be 
used  for  the  maintenance  of  a  navigable  canal  which  rum 
along  the  border  of  the  state  and  without  its  limits,  and  it  is 
in  that  case  declared  that  if  the  use  be  in  its  nature  pnblic, 
the  legislature  are  the  sole  judges  of  the  question  whether  the 
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benefit  to  our  citizens  or  to  the  state  is  such  as  to  warrai 
taking  of  private  property  therefor,  and  are  also  the 
judges  of  the  question,  what  supervision  or  control  ov6 
use  should  be  retained  in  order  to  secure  the  contemf 
public  benefit. 

In  that  case  judge  "Woodbuff,  in  his  opinion,  says :  ' 
far  too  late  in  the  history  of  legislation  and  adjudicatic 
this  country  and  in  this  state,  to  claim  that  private  pro 
may  not  be  taken  for  what  in  common  parlance  are  < 
public  improvements,  such  as  railroads  and  canals,  with 
incidental  and  reasonable  conveniences  and  appurtens 
notwithstanding  the  work  is  done  by  individuals  or  a  cor 
tion  who  are  to  derive  a  pecuniary  benefit  therefrom,  i 
legislature  deem  it  for  the  public  interest  {Bloodgood  agt. 
Mohawk  and  Hudson  HaHroad,  18  Wend.^  9).    Contin 
the  learned  judge  says :  ^  If,  then,  the  use  is  public,  an( 
power  to  take  and  appropriate  may  be  conferred  upon  indi  vi 
or  corporations,  I  know  of  no  restraint  upon  the  legislatu 
the  selection  of  the  parties  to  whom  the  power  to  take 
apply  shall  be  delegated.    Certainly,  the  constitution  con 
neither  prescription  nor  limitation.     It  is  clear,  I  think 
has  so  been  uniformly  held,  ever  since  the  case  above  ref< 
to,  that  as  to  the  instiiimentality  employed  and  the  ma  i 
in  which  the  property  shall  be  taken  and  applied  to  the  p  i 
use,  the  legislature  are  the  sole  judges.    Their  supreme  p 
over  the  subject  is  qualified  only  by  the  three  particu 
The  use  must  be  public,  compensation  must  be   given, 
amount  required  as  compensation  must  be  ascertained 
jury  or  by  not  less  than  three  commissioners  appointed 
court  of  record. 

'^It  has  been  said  that  the  right  of  eminent  domain  im 
the  right  in  the  sovereign  power  to  deteiTuine  the  time 
occasion,  and  as  to  what  particular  property  it  shal 
exercised  {Heyward  agt.  The  Mayor^  7  N.  T.^  314).  ' 
can  hardly  be  su])po8ed  to  import  that  the  legislature  can 
its  mere  declaration,  override  the  constitution;  that  bj 
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claring  the  nse  to  the  public,  when  it  is  withhi  the  constitation 
a  private  use,  it  can  authorize  the  property  of  one  citizen  to  be 
taken  from  him  and  given  to  another  for  a  compensation  to 
be  ascertained  in  the  manner  above  stated,  but  only  that  where 
the  use  for  which  the  property  is  desired  is  in  its  nature 
public,  the  legislature  are  the  supreme  and  final  judges  of  the 
question  whether  the  public  necessity  or  benefit  is  such  as  to 
call  for  the  exercise  of  the  power;  whether  the  time  is  a  fitting 
one ;  what  particular  property  may  be  taken,  and  in  what 
manner  in  respect  to  the  instrumentality  to  be  employed  for 
the  ]>urpose  —  whether  state  oflScers,  individuals  or  corpora- 
tions.    All  these  are  purely  matters  of  discretion  within  the 
exclusive  cognizance  and  jurisdiction  of  the  legislature,  and 
in  those  matters  1  apprehend  no  court  can  review  its  action." 
It  cannot  be  doubted  that  the  purposes  to  which  the  land 
sought  to  beiakenin  these  proceedings  are  to  be  devoted  are 
public,  within  the  meaning  of  our  constitution.     The  general 
scope  and  tenor  of  the  various  acts  under  which  the  proceedings 
were  instituted  is  to  the  effect  that  the  United  States  shall 
acquire  a  right  of  way  for  the  improvement  of  the  Harlem 
river  and  Spuyten  Duyvil  creek,  from  the  North  river  to  the 
East  river,  through  the  Harlem  Kills,  and  ceding  jurisdiction 
over  the  same.     The  general  use  may,  I  think,  be  regarded  as 
a  public  use  for  the  people  of  the  whole  United  States,  but  it 
is  quite  obvious  that  the  improvement  of  the  Harlem  river 
and  Spuyten  Duyvil  creek  would  result  in  a  use  specially 
beneficial  not  only  to  the  city  of  New  York  but  to  the  people 
of   the  state  of  New  York,  and^  this  use  would  necessarily 
confer  greater  benefit  upon  the  people  of  this  city  and  of  this 
state,  and  upon  those  owning  adjoining  property,  than  would 
result  to  the  people  of  the  United  States.    At  all  events,  sitting 
as  a  justice  at  chambers,  and  keeping  in  mind  the  broad  and 
extensive  construction  given  to  the  words  "public  use,"  in  Uie 
case  of  Toumsendj  before  referred  to,  and  remembering  that 
the  court  in  that  case  has  decided  that,  if  the  use  he  in  its 
nature  public,  the  legislature  are  the  sole  judges  of  the  question 
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whether  the  benefit  to  our  citizens  or  to  the  state  is  su 
warrant  the  taking  of  private  property  therefor,  and 
the  sole  judges  of  the  question  of  the  supervision  or 
over  the  use,  whicli  should  be  retained  in  order  to  sec 
contemplated  public  benefits,  I  cannot  say  that  the 
question  are  unconstitutional,  because  the  use  to  wh 
lands  proposed  to  be  taken  are  to  be  devoted  is  not  public 
legislature  may  well  have  thought  that  in  the  vcAa 
commerce  and  navigation  generally  it  was  desirable  tl 
United  States  should  acquire  the  title  to  the  lands  in  qn 
and  yet  may  also  have  thought  in  view  of  the  peculiar  in 
which  the  people  of  the  state  of  New  York,  and  parti< 
to   the   city  of  New  York,  had  in  the  improvement 
Harlem  river,  the  use  was  for  the  benefit  specially  < 
people  of  the  state  and  city  of  New  York. 

In  the  case  just  referred  to  the  corporation  was  c 
under  the  laws  of  New  Jersey.    Its  canal  i-an  from  the 
ware  river  in  New  Jersey  to  the  Hudson  river  at  a 
opposite  the  city  of  New  York,  and  the  title  upon  thr 
summation  of  the  proceedings  became  vested  in  this  f : 
coi'poration.     But  it  is  contended  that  while  the  ci 
Toionsend  is  controlling  upon  the  point,  that  the  right  r : 
given  to  a  corporation  of  a  sister  state,  or  to  indi\: 
residing  therein,  to  take  lands  for  tlie  pubUc  use  in  the 
of  New  York,  the  reasoning  of  the  case  does  not  lead  I 
conclusion  that  the  state  of  New  York  can  condemn  lar  i 
the  use  of  the  general  government,  because  the  right  o  ; 
nent  domain  cannot  be  exercised  by  one  sovereignty  i ; 
uses  of  another.    As  I  have  said,  the  cases  of  Kohl  ag  ; 
United  States  (1  OttOj  367),  and  TwonMy  agt.  Humph  • 
Mich.y  471),  and  Darlington  agt.  The  United  States  (82  . 
382),  are  cited  in  support  of  this  view.     In  the  case  of 
agt.  Ths  United  States  this  question  did  not  necessaril 
J.  because  there  the  proceedings  were  instituted  by  the  1  f 

,  States  by  an  act  of  congress  to  appropriate  a  parcel  of  1 1 

I  the  city  of  Cincinnati  as  a  site  for  a  post-office  and  othe  ; 
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lie  uses,  and  there  the  proceedings  were  instituted  in  the 
circuit  court  of  the  United  States  for  tlie  southern  district  of 
Ohio,  and  it  was  dfecided  that  the  right  of  eminent  domain 
exists  in  the  government  of  the  United  States,  and  may  be 
exercised  by  it  within  the  states  so  far  as  necessary  to  tiie 
enjoyment  of  the  power  conferred  upon  it  by  the  constitution. 
The  case  did  not  necessarily  involve  the  question  whether  aa 
act  of  the  legislature  of  the  state  of  Ohio,  authorizing  pro- 
ceedings to  be  taken  for  the  acquisition  of  the  desired  land*  ia 
the  state  courts,  for  the  use  and  benefit  of  the  United  States, 
would  have  been  invalid  and  unconstitutional.  It  is  true  that 
justice  Stbono,  in  delivering  the  opinion  of  the  court,  stated 
that  "  in  some  instances  the  states  by  virtue  of  their  own  right 
of  eminent  domain  have  condemned  Und  for  the  use  of  the 
general  government,  and  such  condemnation  have  been  sus- 
tained by  their  courts,  without,  however,  denying  the  right 
of  the  United  States  to  act  independently  of  the  states.  Such 
-was  the  ruling  in  Oilmore  agt.  Lime  Point  (18  Cal.^  229), 
where  lands  were  condemned  in  a  state  court  and  under  a 
state  law  for  a  United  States  fortification.  A  similar  decision 
was  made  in  Burt  agt.  Merchant^  Insurance  Company  (106 
Mass.j  356),  where  land  was  taken  under  a  state  law  as  a  site 
for  a  post-office  and  sub-treasury  building.  Neither  of  these 
cases  denies  the  right  of  the  federal  government  to  have  land 
in  the  states  condemned  for  its  use  under  its  power  and  by 
its  own  action.  The  question  was  whether  the  state  could 
take  lands  for  any  other  public  use  than  that  of  the  state.  In 
TwomAly  agt.  Humphrey  (23  Mich.^  471),  a  different  doctrine 
was  asserted,  founded,  we  think,  upon  a  better  reason.  The 
proper  view  of  the  right  of  eminent  domain  seems  to  be  that 
it  is  a  right  belonging  to  a  sovereignty  te  take  private  prop- 
erty for  its  own  public  uses,  and  not  for  those  of  another. 
Beyond  that  there  exists  no  necessity,  which  alone  is  the 
foundation  of  the  right.  If  the  United  States  have  the  power 
it  must  be  complete  in  itself.  It  can  neither  be  enlarged  nor 
diminished  by  a  state,  nor  can  any  state  prescribe  the  manner 
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in  which  it  must  be  exercised.  The  consent  of  a  sti 
never  be  a  condition  precedent  to  its  enjoyment.  Su( 
sent  is  needed  only,  if  at  all,  for  the  transfer  of  jnris 
and  the  right  of  exclnsive  legislation  after  the  land  slia 
been  acquired." 

If  the  direct  point  had   been  in  issue  in  that  ca^ 
whether  a  statute  of  a  state  conferring  the  power  to  tak 
for  the  public  use,  which  was  beneficial  to  the  people 
United  States,  and  especially  beneficial  to  the  people 
state,  was  unconstitutional,  the  case  would  have  been  abs 
controlling,  but,  as  before  observed,  such  was  not  th 
The  proceedings  were  taken  under  an  act  of  congress 
were  taken  in  the  United  States  court  and  an  argume 
made  by  the  counsel  for  the  plaintiffs  in  error  to  the 
that  as  for  upwards  of  eighty  years  no  act  of  congre^ 
been  passed  for  the  exercise  of  the  right  of  eminent  c 
in  the  states,  and  as  congress  had  never  given  to  the 
court  jurisdiction   of  proceedings   for  the  condemnat 
property  brought  by  the  United  States  in  tlie  assert 
enforcement  of  that  right,  a  change  of  policy  by    cc 
should  not  (to  use  the  langua^  of  counsel)  be  supposed 
the  act  was  explicit.     I  agree  with  the  learned  counse 
argued  this  matter  in  opposition  to  the  objections,  that 
was  in  fact  no  constitutional  question  in  tlie  case,  becau ; 
counsel  in  that  case  admitted  that  the  right  of  eminent  di 
exists  in  the  government  of  the  United  States,  and  '.'. 
agi*ee  that  the  only  disputed  question  in  the  case  bear 
the  subject  was  upon  the  construction  of  the  act,  wheth< 
act  of  congress  itself  authorized  the  secretary  to  take  the  i 
sary  steps  to  condemn  the  land. 

In  the  case  of  Twombly  agt.  Humphrey  (23  Mich.,, 
decided  by  the  supreme  court  of  Michigan,  is  directly  in 
but  opposed  as  it  is  to  the  well  considered  determinatii 
the  supreme  court  of  Massachusetts  in  JSurt  agt.  2f€7*c> 
Ins.  Co.  (106  Mass.  356),  and  the  decision  of  the  suj 
court  of  the  state  of  California  inOilmer  agt.  Lime  Pot 
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Cal.^  229),  I  do  not  feel  constrained  to  follow  it  after  the  verj 
broad  definition  of  the  term  "public  use,"  which  is  given  In 
the  Matter  of  Townsend  (39  N,  Y.^  171),  before  referred  to. 
The  opinion  in  the  California  case,  delivered  by  Mr.  justice 
Baldwin,  seems  to  me  to  be  an  exceedingly  thorough  exposition 
of  the  power  of  the  state  in  the  exercise  of  the  right  of  eminent 
domain  {See  particularly  the  observations  of  the  l-eamed  justice 
on  pp.  255  to  260).   . 

The  case  of  Darlington  agt.  The  United  States  (82  Penn.j 
382)  supports  the  view  maintained  by  the  supreme  court  of 
Michigan,  and  is  adverse  to  that  expressed  by  the  supremo 
coui*ts  of  Massachusetts  and  California.  Taking  the  view 
most  favorable  for  the  objecting  parties,  it  can  only  be  said 
that  there  may  be  doubts  under  the  decisions  rendered  in  other 
states  as  to  the  constitutionality  of  these  acts,  and  in  such  a 
case  it  has  been  held  that  a  court  at  special  term  should  not 
declare  an  act  to  be  in  conflict  with  the  provisions  of  the 
Constitution  of  the  United  States  or  of  Hie  state,  unless  its 
conflict  with  those  provisions  is  clearly  apparent,  and  as  the 
reasoning  in  the  leading  case  in  this  state,  to  wit,  The  Matter 
of  Townsend  (39  N.  P.,  171),  seems  to  me  to  support  the 
'  validity  of  these  statutes  so  far  as  the  point  now  under 
consideration  is  concerned,  I  think  that  they  must  be  held  to 
be  constitutional  {See^  again^  particularly  tJie  observations  of 
Baldwin,  t/.,  in  Gilmer  agt  Lime  Pointy  18  d7aZ.,  255). 

The  observation  just  made  disposes  of  the  second  objection 
urged  upon  this  motion  as  to  the  constitutionality  of  these 
acts,  which  is,  that  said  acts  are  unconstitutional,  in  that  private 
property  condemned  is  not  taken  for  a  public  use  within  the 
meaning  of  the  constitution.  It  is  also  urged  that  the  acts  of 
the  legislature  in  question .  are  unconstitutional  and  void, 
because  they  attempt  to  take  private  property  without  making 
any  just  compensation  therefor.  I  do  not  think,  however, 
that  the  acts,  as  amended  at  the  time  this  motion  was  argued, 
were  obnoxious  to  this  criticism.  It  will  be  remembered  that 
the  lands  of  the  objecting  party  have  not  as  yet  been  taken 
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under  these  proceedings.  The  first  section  of  the  act  o 
amending  section  5  of  cliapter  65  of  the  Laws  of  ISS 
vides  that  u|>on  tlie  confirmation  of  said  report  of  asses 
the  comptroller  of  the  city  of  New  York  is  hereby  autl 
to  mise  upon  the  assessment  bonds  of  the  city  of  New 
in  the  manner  now  provided  by  law,  a  sum  not  cxc 
$200,000,  and  to  pay  ilierefnyin  tlio  several  sums  awai 
the  pci'sons  and  parties  as  owners  or  inteixisted  in  the 
and  premises  taken  or  to  be  taken  for  the  purposes  ( 
improvement,  as  the  same  sliall  appear  by  the  report 
commissionei'S  of  estimate,  and  in  pursuance  of  the  pro^ 
of  the  act  hereby  amended,  and  as  amended  when  conf 
and  the  expenses,  charges  and  disbursements  of  the  pr 
izigs  taken  under  said  acts  and  under  the  same  as  1 
vaended  as  taxed  and  certified  by  a  justice  of  the  su 
court. 

Provision  is  also  made  by  tliis  act  for  tlie  cases  of  awa 
unknown  o>vners,  or  to  persons  who  shall  decline  to  r 
the  same,  for  depositing  the  amount  of  said  awards  i 
New  York  Life  Insurance  and  Trust  Company  of  the  c 
New  York,  to  the  credit  of  such  persons  or  party  in  in 
or  unknown  owner,  and  the  act  provides  that  thereup  i 
nniied  States  sJiaU  he  entitled  to  enter  upofij  takepoas^ 
of^  aiid  t€se  the  said  lands  or  premises  for  the  purpose  Oj 
iniprovefnefU^  and  all  persons  who  have  heen  made  pan 
Hie  proceedings  sIvaR  be  divested  and  barred  of  all  rights  \ 
and  interest  in  said  lands,  <&c. 

Thus  it  seems  to  me  that  a  sure  pledge  is  given  t 
owners  of  lands  taken,  tliat  they  shall  be  paid  before  p  i 
sion  of  tlie  lands  is  taken  under  the  acts,  and  the  act 
subject  to  the  criticism  that  a  just,  sure  and  certain  comji 
tion  is  not  secured  to  said  owners  for  the  value  of 
property  {See  Sage2Lgt.  The  City  of  BrooUyn,  %9  N.  Y. 
a7id  cases  cited  at  p.  195). 

Assuming  that  the  positions,  above  taken  arc  soui 
cannot  be  said  that  the  lands  in  question  are  proposed 
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taken  withoat  due  process  of  law.  If  the  acts  are  valid,  the 
taking  is  by  dae  process  of  law.  ^Nor  can  I,  on  this  motion, 
hold  that  the  proceedings  are  invalid  becanse  they  were  not 
instituted  by  the  United  States  district  attorney  for  this  dis- 
trict. The  recent  opinion  of  the  general  term  of  tliis  depart- 
ment sustaining  the  right  of  Messrs.  Lyon  and  Ogden  to 
compensation  claimed  under  these  acts  renders  it  unnecessary 
for  me  to  say  more  upon  this  point.  If  the  proceedings  had 
no  validity  whatever  because  they  were  not  instituted  by  the 
district  attorney  of  the  United  States  for  this  district,  no  com- 
pensation could  legally  have  been  awarded  to  the  attorney  and 
counsel  conducting  them. 

It  is  also  contended  that  the  acts  in  question  are  uncon- 
stitutional and  void,  because  it  is  sought  thereunder  to  allow 
the  city  and  county  of  New  York  to.  incur  an  indebtedness  for 
purposes  other  than  city  and  county  purposes  {See  sec,  11 
of  art.  8  of  the  Const,  of  t^  State  of  New  York).  I 
have  already  endeavored  to  show  tliat  the  use  of  the  lands 
proposed  to  be  taken  is  not  only  a  public  use,  beneficial  to  the 
people  of  the  entire  nation,  but  also'to  the  people  of  the  state, 
and  particularly  to  the  people  ofih&cUy^  and  the  observations 
of  judge  Eable  in  delivering  the  opinion  of  the  court  in  the 
BrooTdyn  Bridge  case  {see  People  earrel.  Murphy  agt  KeUy^ 
76  N.  T.J  487),  seem  to  me  to  be  pertinent  on  this  point,  and 
to  establish,  if  I  am  correct  in  nay  understanding  of  the 
benefits  to  be  derived  by  this  city  from  th%  improvement  in 
question,  that  the  moneys  authorized  to  be  raised  by  the  citj 
will  be  devoted  to  a  city  purpose. 

The  learned  justice,  at  page  487  says:  ^Nor  can  it  be  said 
that  the  indebtedness  authorized  to  be  incurred  by  the  cities 
for  the  construction  of  the  bridge  was  not  for  a  city  purpose. 
It  is  impossible  to  define,  in  a  general  way  with  entire  accuracy, 
what  a  city  purpose  is  within  the  meaning  of  the  constitution. 
Each  case  must  largely  depend  upon  its  own  facts,  and  the 
meaning  of  these  words  must  bo  evolved  by  a  process  of 
exclusion  and  inclusion  in  judicial  construction.    It  could  not 
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be  a  citj  purpose  for  the  city  of  New  York  to  build  a  railroad 
from  that  city  to  Philadelphia,  or  to  improve  the  navigation 
of  the  Hudson  river  generally  between  that  city  and  Albany, 
although  incidental  benefit  might  flow  to  the  city.  Such  works 
have  never  been  regarded  as  within  the  legitimate  scope  of 
municipal  government.  On  the  contrary,  it  would  be  a  city 
purpose  to  purchase  a  supply  of  water  outside  of  the  city,  and 
convey  it  into  the  city,  and  for  such  a  purpose  a  city  debt 
could  be  created.  So,  lands  for  a  park  for  the  health  and 
comfort  of  the  inhabitants  of  a  city,  could  be  purchased  out- 
side the  city  limit,  and  yet  conveniently  near  thereto.  Such 
improvements  are  for  the  common  and  general  benefit  of  all 
the  citizens,  and  have  always  been  regarded  as  within  the 
scope  of  municipal  government;  and  so,  too,  highways  or 
streets  leading  into  a  city  or  village,  may  be  improved  pro- 
vided the  improvements  be  confined  within  such  limits  that 
they  may  be  regarded  as  for  the  common  benefit  and  enjoy- 
ment of  all  the  citizens." 

I  think  that  under  the  definition  above  given  of  a  city 
purpose,  it  may  fairly  be  contended  that  the  widening,  deep- 
ening and  improvement  of  the  Harlem  river,  as  contemplated 
by  the  acts  under  consideration,  is  a  city  purpose.  The 
improvements,  if  carried  out,  will  develop  that  portion  of  the 
city  which  fronts  upon  the  Harlem  river,  and  will  bring  into 
closer  communication  the  parts  of  the  city  which  lie  upon 
either  side  of  the*  river.  It  should  be  remembered,  in  consid- 
ering this  subject,  that  the  Hai*lem  river  now  runs  exclusively 
within  the  city  limits. 

As  to  the  sixth  point  in  the  brief  submitted  by  the  counsel 
for  Mr.  Mali,  it  seems  to  be  sufllcient  to  say  that  if  the  acts  of 
the  legislature  are  constitutional  in  other  respects,  a  private 
individual  cannot  raise  the  objection  there  sought  to  be  taken 
[Ses  observations  of  •judge  Finch  in  People  agt.  Brooklyn^ 
Flaibush  and  Coney  Island  Railroad^  89  N.  Z".,  93).  If  the 
lands  of  the  city  have  been  illegally  given  away,  it  will  be  time 
enough  to  consider  that  question  when  the  city  complains. 
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The  objections  to  the  acts  cannot  be  sustained  on  the  gronad 
that  the  assessments  take  from  the  party  assessed  private 
property  for  the  public  use.  Since  the  case  of  the  People 
a^t.  2^he  Mayor ^  cfec,  of  New  York  (4  Comst,,  419),  it  cannot 
be  asserted  that  a  public  improvement  in  which  the  land  is 
taken  under  the  power  of  eminent  domain  may  not  be  paid 
for  by  assessments  imposed  under  the  taxing  power  of  the 
state  upon  the  lands  of  the  owners  of  adjacent  or  surmunding 
property  which  are  deemed  to  be  benefited  by  the  improve- 
ments. In  other  words,  the  powers  may  be  exercised  in  refer- 
ence to  the  same  improvements  {see  opinion  ^Huooles,  t/.,  ai 
page  436,  in  which  he  sayB  that  the  case  of  Livingston  agt. 
The  Mayor y  <&c.j  of  New  York,  8  Wend.,  85,  101),  "  aflFords  an 
example  of  the  exercise  of  the  two  powers  before  mentioned, 
that  is,  the  power  of  eminent  domain  and  the  power  of  taxa- 
tion ;  the  first  in  taking  the  land  for  the  use  of  the  street,  and 
the  second  in  requiring  contribution  to  defray  the  expenses  of 
improving  it  from  that  class  of  pet^sons  on  whom  the  burthen 
ought  to  fall.  The  case  affirms  the  validity  of  street  assess- 
ments in  virtue  of  the  latter  power ,^^ 

The  case  of  the  People  agt.  The  Mayor,  (&c.,  of  JSrooUyt^ 
is  conclusive  as  to  the  power  of  the  legislature  to  take  lands 
under  eminent  domain  and  to  pay  for  them  by  assessments  on 
the  land  benefited  thereby.  That  is  precisely  what  the  legis- 
lature has  done  by  the  acts  under  review.  The  subject  is  the 
improvement  of  the  Harlem  river,  which  is  beneficial  to  the 
whole  city,  but  specially  beneficial  to  those  lands  which  are 
within  the  area  of  assessments  laid  out  by  the  commissioners. 
So,  the  opening  of  any  street  or  avenue  in  the  city  is  benefi- 
cial to  all  the  people  of  the  city,  but  although  the  land  is  taken 
for  public  use,  it  can  legally  be  paid  for  by  moneys  raised  by 
assessment  upon  the  lands  of  those  who  are  pecuniarily  bene- 
fited by  the  improvement. 

It  seems  to  me  that  the  position  of  the  counsel  for  the 
commissioners,  that  the  subject  of  the  acts  |&  thie  single  one  of 
acquiring  the  right  of  way,  and  what  is  necessarily  incidental 
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to  it  for  the  proposed  improvement,  is  correct.     A 
there  are  changes  in  the  details  for  carrying  oat  the  6( 
improvement,  the  general  subject  of  all  the  acts  rem 
same.     The  constitution  does  not  require  that  the  tit 
act  should  specify  all  of  its  provisions.    In  speakinj 
subject,  in  the  case  of  the  Sun  Mutual  Insurance  C 
agt.  Mayor^  dsc.^  of  Nevo  York  (4  Selden^  252),  the  ac 
consideration  being  the  annual  tax  levy  of  the  city 
York,  Gardineb,  J.,  observes :  "  Th^  title  of  the  act  e 
but  one  subject — the  power  to  tax  conferred  upon  th 
of  supervisors,  and  is  so  far  a  compliance  with  the  const 
When  we  look  at  the  body  of  the  statute  we  find  that 
regulated  and  modified  by  special  provisions,  and  the 
designated  for  which  the  taxes  are  to  be  levied.    But  t 
seems  to  me,  are  not  distinct  subjects  within  the  mea 
the  sixteenth  section.     If  the  power  granted  to  levy  tin 
one  subject  which  has  not  been  questioned,  then  if  th( 
in  which  that  power  is  to  be  exercised  is  another,  there 
be  no  way  of   complying  with  the  constitution   exc 
embodying  the  whole  act  in  the  title."     And  again  he  i 
page  253  :  *'  There  must  be  one  subject,  but  the  mode  ii 
the  subject  is  treated,  or  the  reasons  which  infiuen( 
legislature,  could  not  and   need   not  be  stated   in  tin 
aecording  to  the  letter  and  spirit  of  the  constitution ' 
also^  Brewster  agt.  City  of  Syraouse^  19  N.  y.,  116). 

In  that  case  James  Ley  and  son  had  constructed    i 
under  a  contract  with  the  city  of  Syracuse,  and  had  be ! 
the  full  price  stipulated  in  the  contract.     Afterward  i 
was  passed  {cliap.  14,   Laws  1857),  entitled  an  act 
relief  of  James  Ley  &  Son,  by  which  the  common   : 
of  Syracuse  was  empowered  to  assess  and  collect  in  tl  < 
manner  as  the  expenses  of  constructing  the  sewer  were 
authorized  to  be  assessed  and  collected,  the  sum  of  $6  I 
to  pay  it  over  to  Ley  &  Son  for  the  construction  of  sai< 
in  addition  to  the  contract  price.     The  city  was  by  its  : 
prohibited  from  paying  any  compensation  above  the  (  : 
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price,  but  coald  only  do  bo  in  virtue  of  such  special  act.  la 
that  case  Johnson,  C.  J.,  said  (it  being  objected  that  the  law 
was  unconstitutional) :  ^'  The  title  of  the  act  is,  an  act  for  the 
relief  of  James  Ley  &  Son.  The  substance  of  the  act  is  that 
poyver  is  conferred  on  the  common  council  of  Syracuse  to 
assess,  collect  and  pay  to  James  Ley  &  Son,  contractors,  for 
the  construction  of  a  sewer  in  that  city,  $600  in  addition  to 
the  contract  price.  This  constitutes  but  a  single  subject. 
The  whole  provision  is  framed  to  produce  a  single  result  — 
the  relief  of  James  Ley  &  Son.  The  different  steps  by  which 
this  relief  is  to  be  brought  about  are  not  distinct  subjects,  but 
are  minor  parts  of  the  one  general  subject.  This  general 
subject  is  expressed  in  the  title.  The  degree  of  particularity 
with  which  the  title  of  an  act  is  to  express  a  subject  is  not 
defined  in  the  constitution  and  rests  in  the  discretion  of  the 
legislature  {San  Mut  Ins.  Co.  agt  Ifew  York^  4  Sdden^  241). 
An  abstract  of  the  law  is  not  required  in  the  title,  and  its 
actual  subject  is  in  this  law  clearly  and  appropriately  expressed." 
I  do  not  regard  the  more  recent  decision  of  the  court  of 
appeals,  In  the  Matter  of  Blodgett  (89  N.  T'.,392),  as  being 
in  conflict  with  the  decision  of  the  court  of  appeals  above 
referred  to.  In  that  case  the  act  was  entitled  "An  act  in 
relation  to  regulating  and  grading  the  Eighth  avenue,  in  the 
city  of  New  York."  It  was  held  that,  as  the  act  authorized 
the  commissioners  of  public  parks  to  change  the  grade  of 
streets  intersecting  said  avenue  to  conform  to  the  grade  thereof, 
it  was  repugnant  to  the  provision  of  the  constitution  of  the 
state  now  under  consideration,  and  it  was  accordingly  held 
that  an  assessment  for  grading  an  intersecting  sti-eet  was  void* 
The  grading  of  the  Eighth  avenue  was  a  subject  distinct  and 
complete  in  itself.  It  did  not  necessarily  follow  that  such 
grading  would  require  that  the  intersecting  streets  should  also 
be  graded.  The  title  of  the  act  did  not  therefore  express  that 
subject,  relating  as  it  did  solely  to  tlie  regulating  and  grading 
of  the  Eighth  avenue.  From  reading  its  title  no  one  would  be 
apprised  of  the  fact  that  the  intersecting  streets  were  to  be  reo^u- 
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latcd  or  graded.    Here  the  subject,  as  I  have  before  state 
acquiring  of  the  right  of  way,  and  what  is  necessari 
dental  to  it  for  the  improvement  of  the  Harlem  river 
purposes  stated  in  the  act.    But  if  there  is  doubt  u{ 
last  point,  it  is  not  suflSciently  grave  to  justify  me  in  d( 
npon  a  mere  motion  that  the  acts  in  question  are 
Every  presumption  is  in  favor  of  the  constitutionalitj 
acts  of  the  legislature.     It  is  only  in  cases  of  a  cle 
'  substantial  departure  from  the  provisions  of  the  funds 
law,  that  courts  will  declare  acts  of  the  legislature 
{Gilbert  Elevated  Railway  Hg^,Ander&ony  3  Abb.  N.  i 
People  agt.  Canal  JSoard^  55  N,  Z.,  390;  In  the  Ma 
the  Metropolitan  Gae-Light  Co.^  85  N,  J^.,  527). 

For  these  reasons  I  am  of  the  opinion  that  the  motion 
be  denied,  with  costs. 

Note.— AflSrmed  by  March  general  term,  Davis,  P.  J.,  Dhjxn 
Haight,  JJ.,  on  foregoing  opinion.    [Ed. 
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Attention  is  called  to  the  foor  additional  beadincs  **  Codb  ov  Pbocsduri 
OF  CiYiL  Pbocxdusb/*  *'  CoDB  OF  Cbimxnal  Pbocbdvrb  **  and  **  Pbnal  Coi 
which  (for  the  convenleuoe  of  the  reader)  will  be  fonnd  collated  decisions  bet 
the  Tarioos  proTlsions  of  the  Codes. 


ACTION. 

1.  Whero  0.  died  leaving  an  only 
daughter  named  Ella  about  eight 
years  of  age,  leaving  a  last  will 
and  testament  by  which  he  gave 
all  his  property  to  this  daughter, 
with  the  income  and  profits  there> 
of;  and  by  it  he  also  desired  his 
exeeutor,  the  defendant  8.,  to  take 
charge  of  his  property,  rent  out 
the  real  estate,  take  care  of  his 
household  furniture  and  other 
property  until  his  daughter  at- 
tained the  age  of  twenty-one  years, 
and  request  his  executor  should 
provide  his  child  with  a  suitable 
iiome  and  see  to  her  education  and 
pay  for  the  same  out  of  his  said 
property,  and  to  sell  and  convey 
his  real  estate  at  any  time  during 
the  minority  of  his  said  daughter, 
and  also  sell  his  furniture  at  any 
time  in  his  Judgment  it  will  be  for 
the  interest  of  his  said  child.  The 
defendant  G.  was  appointed  the 
general  guardian  of  the  child  Ella 
and  placed  her  at  school  with 
the  plaintiff,  and  there  is  due  to 
the  plaintiff  for  board  and  tuition 
and  supplies  furnished  to  the  child 
$434  6d.  In  an  action  brought 
to  procure  the  application  of  the 
money  of  the  child  to  the  pay- 
ment of  the  plaintiff's  claim: 

Held,  that  the  fund  in  the  hands 
of  the  executor  is  held  in  trust  for 
that  purpose  and  its  application 
can  be  enforced  by  the  courts. 


Held,  also,  that  it  is  ino 
what  the  action  is  calle 
is  instituted  to  enforce  t 
resting  on  the  executor, 
now  but  one  form  of  civil 
the  distinction  between  1 
equitable  remedies  beit 
ished,  and  if  the  case  mi 
arty  entitles  him  to  any 
t  must  be  granted  when 
swer  has  been  interposed 
disregard  of  the  prayer  fc 
HM,  further,  that  it  wa 
to  make  the  infant  child 
general  guardian  as  wel] 
executor  parties  to  the 
{BuUdey  agt.  StaaU,  ante. 


U 


2.  An  action  may  be  brou^l 
the  Code  of  Civil  Procedi 
1937),  after   the   recover 

Judgment  against  joint  * 
>y  the  judgment  creditor  " 
one  or  more  of  the  def 
who  were  not  summoned 
original  action,"  although 
fendants  served  have  appes 
lutve  given  the  security, 
under  said  Code  {tec,  1810) 
all  proceedings  to  enfoi 
judgment  appealed  from." 
agt  Tracey,  92  K  F..  581. 

8.  The  second  action  is  not  I 
to  enforce  the  judgment, 
establish  the  liability  of  i 
fendants  not  served,  whicl: 
determined  by  such  jud 
(Id.) 
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ADDITIONAL  ALLOWANCE. 

1.  A  railroad  company  was  author- 
ized to  construct  its  road  along  an 
abandoned  canal  from  Rochester 
to  Cuba.  To- avoid  a  heavy  grade 
it  propo8ed!*to  leave  the  line  of  the 
canal  near  the  village  of  Nunda, 
pass  to  the  west  of  it  and  again 
strike  the  line  of  the  canal.  An 
action,  brought  by  The  People  to 
have  the  roaS  enjoined  from  leav- 
ing the  line  of  the  canal  and-  to 
compel  it  to  construct  its  road 
along  the  line  thereof , was  decided 
in  favor  of  the  defendant.  Upon 
an  application  by  the  defendant 
for  an  extra  allowance,  affidavits 
were  read  tending  to  show  that 
the  new  route  could  be  much  more 
cheaply  constructed  and  operated 
bv  the  company  than  could  the 
old  one:  Bdd,  that  the  court 
properly  denied  the  application 
upon  the  ground  that  the  value  of 
the  subject-matter  involved,  upon 
which  the  allowance  must  be 
based,  was  not  shown  by  the  affi- 
davit. {People  agt.  (Jenesee  Valfey 
Canal  RR  (^.,30  Eun,  605.) 

2.  An  additional  allowance  cannot 
be  granted,  upon  overruling  or 
sustaining  a  demurrer  with  leave 
to  answer  over,  on  payment  of 
costs;  but  only,  if  at  all,  when  the 
final  judgment  is  pronounced  that 
unconditionally  terminates  the  ac- 
tion and  fixes  absolutely  the  right 
of  the  successful  party  to  tax  his 
costs  under  the  Code.  (De  Stuekle 
agt.  Tehvantepee  R.  Co,,  80  Hun, 
84.). 


ADMISSIONS   AND  DECLARA- 
TIONS. 

1.  The  rule  allowing  the  silence  of 
a  person  to  be  taken  as  an  implied 
admission  of  the  truth  of  allega- 
tions spoken  or  uttered  in  his 
presence,  does  not  apply  to  silence 
at  a  judicial  proceeding  or  hear- 
ing. (FleopU  agt.  WilUU,  92  iV.  F., 
2U.) 


2.  A  fact  once  admitted  by  a  coi^ 
poration,  through  its  officer,  prop- 
erly acting  within  the  scope  of 
his  authority,  is  evidence  against 
it,  and  the  doctrine  of  estopi>el 
applies  thereto.  {O^Leary  agt. 
Board  JEcTn,  98  IT,  T.,  1.) 

8.  Where  a  defendant  has  been  ar- 
rested by  virtue  of  an  order  of  ar- 
rest, issued  upon  e2;^rto  affidavits 
averring  fraud  in  the  contraction 
of  the  debt  sued  upon,  his  omis- 
sion to  make  a  motion  to  vacate 
the  order  cannot  be  considered  as 
an  admission  of  the  truth  of  the 
averments,  and  does  not  make 
the  affidavits  competent  evidence 
upon  trial  of  the  action.  {TdleoU 
agt.  Harris,  98  2f,  Y,,  567.) 


AFFIDAVIT. 

1.  Though  to  entitle  a  party  to  an 
order  lor  the  examination  of  the 
i^d verse  party  as  a  witness  it  must 
appear  b^the  affidavit  upon  which 
the  application  is  based  that  there 
was  a  bonaflde  purpose  to  take 
evidence  of  the  party  to  use  it 
upon  the  trial,  ^et  it  is  not  neces- 
sary to  state  it  m  direct  and  posi- 
tive terms.  The  law  will  be  com- 
plied with  when  that  fact  shall  be 
made  to  appear  as  one  that  has 
been  established  by  the  evidence. 
{Van  Ray  agt.  Harriott,  anU,  260.) 


2.  In  an  affidavit  on  an  application 
for  an  attachment  the  cau^  of 
action  was  stated  on  information 
and  belief  but  the  non-retidenee  of 
the  defendants  was  alleged  poni- 
tively.  On  motion  to  vacate  the 
attachment: 

Held^th&t  the  cause  of  action  being 
stated  on  information  and  beliet, 
and  the  sources  of  the  iuformatiun 
not  being  given,  the  attachment 
must  be  vacated.  Such  a  verifica- 
tion is  proper  in  a  pleading  but  not 
in  an  affidavit  to  obtain  an  attach- 
ment. {King  agt.  Southwiek,  ante, 
282.) 
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See  Attachmbnt. 

Smodbeck  agt.  Sisson,  ants,  220. 
JReUly  agt.  JSiston,  ante,  224. 
Sviodbeck  aet.  SUeon^  arUey  225. 
Beilly  agt  Sieion,  ante,  229. 

Bee  SuMVONa 

Donnelly  agt.  TF^ft,  ante,  428. 

8.  Where  a  defendant  has  heen  ar- 
rested by  virtue  of  an  order  of  ar- 
rest, issued  upon  ex  parte  affidavits 
averring  fraud  in  the  contraction 
of  the  debt  sued  upon,  his  omis- 
sion to  make  a  motion  to  vacate 
the  order  eannot  be  considered  as 
an  admission  of  the  truth  of  the 
averments,  and  does  not  make 
the  affidavits  competent  evidence 
upon  trial  of  the  action.  {Talcott 
agt.  JSdrrie,  98  iV:  T.,  567.) 


ALIMONY. 

1.  Title  1,  chapter  15  of  the  Code  of 
Civil  Procedure,  does  not  change 
articles  1,  2,  8,  4  and  5  of  title  1, 
chapter  8,  part  2  of  the  Revised 
Statutes,  and  as  alimony  and  coun- 
sel fees  were  allowed  in  an  action 
to  annul  a  marriage  while  those 
portions  of  the  Hevised  Statutes 
were  in  force,  that  power  still 
continues  under  the  Code  of  Civil 
Procedure  (Henkd  agt.  Eenkel, 
special  term  decieion  ^  thi$  court, 
Inokahak,  J.,  decided  in  Notem- 
her,  1883,  not  folUnced;  Sullivan 
agt  SiUUvan,  special  term  decision 
of  this  court,  0'GU>rman,  J.,  decided 
%n  October,  1888.  follow^.  (Lee 
agt  Lee,  an/^,207.) 

2.  Where  a  final  decree  has  been 
made  in  an  action  for  divorce  on 
the  ground  of  adultery,  directing 
the  payment  of  alimonv  by  the 
defendant  during  the  life  of  the 
plaintiff: 

Ueld^  that  the  obligation  to  pay 
such  alimony  is  a  personal  one, 
and  the  decree  must  be  construed 
to  mean  during  the  lives  of  both 
parties,  and  upon  the  death  of  the 
aefendant  the  right  to  the  same 
is  at  an  end,  and  no  action  can  be 


maintained  by  the  wii 
the   representatives   of 
band's  estate  for  alimo 
may  subsequently  accrui 
agt.  Fidd,  ante,  846.) 


AMENDMENT. 

1.  In  action  brought  agai 
defendants  the  answer  ^ 
verified  by  one  and  wa 
September .  twelfth,  and 
tember     twenty-ninth 
served  notice  of  motion 
out  the  answer  of  defen 
to  the  other  three,  and  as 
to  treat  it  as  a  nullity  for 
son  that  they  were  not  u 
the  verification.    On  Oct< 
ond,  and  within  twenty  di 
the  service  of  the  first 
the  defendants  served  an  a 
and  properly  verified  axa 
all  the  defendants,  who  u 
the  verification  thereto: 

Held,  that  the  service 
amended   and   properly 
answer  is  a  perfect  answe 
motion,  and  must  defeat  t 
but  without  costs. 

Held,  also,  that  as  the 
was  right  in   serving   n 
motion,  because  the  first 
was  improperly  verified, 
should  be  allowed  to  def 
(Eider  agt  Bates,  ante,  12! 

2.  Where  a  summons  issue 
the  marine  court  of  the 
New  York,  in  an  action 
an  attachment  and  order  ( 
service  bv  publication  wa 
ed,  stated  the  time  withi 
defendant  was  required 
swer  at  six  days,  instead 
as  required  by  the  Code 
Procedure  («0(;.  8165,  sitbd, 
that  the  defect  was  not  a 
tional    one   but   an    irr( 
merely;   that  the  court 
jurisdiction  of  the  action 
time  of  granting  the  att 
(Code,  sec.  416);  that  the  a; 
therefore,    was    amenda 
728);  and  that  an  order  a 
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it  nunc  pro  tunc  was   properly 

S -anted.    (Gribb(m  agt.  Presl,  98 
:  r..  98.) 

ANSWER 

1.  Where  an  order  of  arrest  is  pro- 
cured and  executed  more  than 
twenty  days  after  the  service  of 
the  summons  and  comprint,  the 
the  defendant  has,  by  section  6M 
of  the  Code  of  Civil  Proceedure, 
twenty  days  after  such  arrest,  to 
serve  an  answer.  {Clady  agt 
Wood^  arUe,  1.) 

» 

2.  The  action  was  brought  to  recover 
for  professional  services  rendered 
by  the  plaintiffs,  as  attorneys  and 
counsel,  in  conducting  certain 
actions  and  proceedings  instituted 
by  the  defendant  to  obtain  the  pos- 
session of  the  office  of  nutyor  of 
the  city  of  Albany,  and  which 
services  were  charged  in  the  com- 
plaint to  have  been  rendered  upon 
the  retainer  and  request  of  the 
defendant  The  answer  failed  to 
take  issue  squarely  upon  this  alle- 
gation, but  sought  to  evade  it  by 
alleging  that  the  service  was  not 
performed  for  the  defendant  any 
more  than  for  any  other  citizen  of 
Albanv: 

Held,  that  the  answer  might  be 
literally  true,  and  yet  there  is  no 
defense  stated  because  the  retainer 
and  employment  b^  the  defendant 
to  perform  the  services  is  undenied 
and  for  this  reason  the  answer  is 
frivolous  and  the  plaintiff  is  en- 
titled to  judgment  on  account  of 
the  frivolousness  of  the  answer, 
unless  the  defendant  serves  an 
amended  answer  within  ten  days 
and  pays  ten  dollars  costs  of 
motion.  {Hale  agt.  8uniibume, 
ante,  887.) 

8.  On  a  motion  bv  defendant  for  a 
stay  of  proceedings  pending  an 
appeal  to  the  general  term  from 
this  order: 

Held,  that  the  motion  should  be 
denied  unless  the  defendant  nves 
security  for  the  payment  of  the 
recovery  in  the  action,  if  he  fails 


upon  his  appeal  from  tiie  order. 
{Id.) 

B»  Amsndkbkt. 

Bidet  agt  BaJUi,  ante,  129. 


APPEAL. 

1.  It  is  not  in  every  case  where  the 
defendant  demands  in  his  answer 
judgment  in  his  favor  exceeding 
fifty  dollars  that  he,  as  appellant, 
may  demand  and  have  a  new  trial 
in  the  appellate  court,  but  only 
in  those  cases  where  from  the 
nature  of  the  action  and  the  con- 
dition of  the  pleading  it  can  be 
seen  that  the  demand  has  some 
basis  in  fact  or  law  in  its  support. 
(Harveff  agt  Van  Dyke,  ante,  896.) 

2.  An  improper  pleading  cannot  be 
made  the  basis  of  a  demand  for  a 
new  trial  in  the  county  courts 
under  the  Code,  applicable  to 
appeals  from  judgments  rendered 
by  Justices  of  the  peace.    {Id,) 

8.  Where  an  action  was  brought  in 
a  justice's  court  in  trover  for  tak- 
ing and  converting  a  cow,  and 
damages  were  claimed  in  the  sum 
of  fifty  dollars,  the  defendant 
answered  by  general  denial,  also 
set  up  property  in  himself,  de- 
manded judgment  for  the  dismis- 
sal of  the  complaint  and  for  sev- 
entv-five  dollars  damages,  &c. 
Juagment  was  rendered  in  favor 
of  plaintiffs  for  forty-four  dollars 
ana  twelve  cents.  The  defendant 
in  his  notice  of  appeal  to  the 
county  court  demanded  a  new  trial 
In  that  court.  The  j ustice*s  return 
havinff  been  filed  the  plaintiffs 
moved  thereon  for  an  order  trans- 
ferring the  case  to  the  law  calen- 
dar, and  that  it  be  heard  on  the 
justice's  return  without  a  new 
trial  therein,  which  motion  was 
denied: 

^^,  that  the  practice  was  cor- 
rect it  was  proper  to  determine 
in  advance  whether  the  appeal  was 
to  be  tried  on  a  question  of  fact  or 
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one  of  law.  The  county  court 
had  jurisdiction  to  determine  that 
question,  and  it  could  do  it  as  well 
on  special  motion  as  at  opening 
of  trial.    (Id.) 

4,  Where  no  motion  is  made  for  a 
new  trial,  and  no  appeal  is  taken 
from  the  order  denyinn:  the  same, 
the  only  questions  coming  up  for 
review  are  those  presented  by  the 
exceptions  taken  upon  the  trial. 
{Schmidt  agt.  CouperthwaiU,  ante, 
477.) 

6.  In  an  action  brought  by  an  attor- 
ney for  services,  the  complaint  con- 
tained a  single  count  alleging  such 
services  generally,  and  me  bill  of 
particulars  furnished  by  plaintiff 
specified  numerous  items  extend- 
ing through  a  period  of  four  years; 
the  answer  admitted  generally  that 
the  plaintiff  performed  services 
for  defendant  "during  the  term 
and  as  stated  in  the  complaint," 
but  with  that  exception  denied  the 
complaint  and  alleged  payment, 
and  that  the  services  were  per- 
formed negligently.  The  plain- 
tiff having  moved  for  a  reference, 
the  defendant  admitted  that  the 
items  of  plaintiff's  bill  of  particu- 
lars were  correctly  stated  as  to 
their  number  and  date  and  char- 
acter of  service,  but  not  as  to 
their  value: 

Held,  also,  that  the  action  was 
one  which  the  county  court  had 
power  to  refer  in  its  discretion, 
and  the  order  being  discretionary 
the  supreme  'court  cannot  review 
it  on  appeal  (StMins  agt  Cfawles, 
ante,  28.) 

0,  The  decision  of  one  tribunal  rest- 
ing in  discretion  are  not  review- 
able by  another.  This  rule  does 
not  apply  to  a  review  by  the  gen- 
eral term  of  this  court  of  the 
decisions  of  the  special  term,  they 
being  parts  of  the  same  court. 
But  the  county  court  being  an 
independent  tribunal,  this  court 
cannot  interfere  with  the  exercise 
of  its  discretionary  powers.    (Id,) 


7.  It  is  a  settled  rule  of 
that  if  a  party  proceeds 
order,  or  accepts  any  bene 
under,  it  is  a  waiver  on 
of  the  right  of  appeal;  am 
taking  an  appeal  he  procee 
the  order  appealed  fron 
cepts  any  benefit  tfiereu 
in  like  manner  waives  hii 
(Orunberg  agt.  Blumenta 
62.) 

8.  Where  the  defendant  c 
verdict  and  the  trial  judgi 
a  new  trial  upon  his  min 
defendant  by  entering  u 
new  trial  and  accept 
chances  of  succeeding 
waives  his  ri^ht  to  app( 
the  order,    (m.) 

9.  The  remedy  of  the  defei 
such  a  case  was  to  have  p 
a  stay  of  proceedings  pei 
appdu  from  the  order  in  q 
(Id.) 

10.  Under  the  Code  of  Civl 
dure,  as  under  the  forme 
a  decision  of  the  court  ov 
or  sustaining  a  demurrei , 
order  and  not  an  inter] 
ludgment,  from  which  no 
lies.  (Thompson  agt.  Sci 
ante,  235.) 

11.  Where  a  person  signs  an 
taking   given    on    appeal 
action  as  surety,  with  the  i 
understanding  that  it  wa 
executed  also  by  another 
and  the  law  requires  two  i 
to  an  undert^ing  that  wou  I 
ate  as  a  stay,  such  surety 
liable  on  the  undertaking 
filed  without  a  second  surel 
obtained.    (Qrimwood  agt. 
arUe,  288.) 

12.  Formerly  the  people  had  XI 
or  power  to  review  a  decii 
Judgment  favorable  to  a  pi 
The  right  to  do  so  depend 
statute.  Under  section  Slti 
Code  of  Criminal  Proced 

.  appeal  to  the  supreme  coi 
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be  taken  by  the  people  in  two  cases 
only:  Ist.  From  a  Judgment  for 
the  prisoner  on  a  demurrer  to  the 
indictment.  2d.  From  an  order 
of  the  court  arresting  judgment 
(27w  People  agt  Dempsey^  ante^  371.) 

18.  An  order  of  the  oyer  and  teim- 
iner  setting  aside  a  grand  Jury  and 
quashing  an  indictment  is  not  re- 
viewable in  the  supreme  court. 
(Id.) 

14.  The  general  term  of  the  supreme 
court  can  correct  errors  and  mis- 
takes in  criminal  cases  only  when 
brought  before  it  pursuant  to  stat- 
ute.   (Id.) 

15.  Whether  or  not  the  supreme  court 
will,  in  the  first  instance,  order 
the  fees  of  a  referee,  appointed  to 
take  proofs  and  report  as  to  the 
claims  of  a  receiver  of  an  insol- 
vent life  insurance  company,  for 
compensation  and  expenses,  to  be 
paid  directly  out  of  tlie  fund  is  a 
matter  of  discretion,  and  its 
determination  is  not  reviewable 
here.  (AtVy-Qen'l  agt  Contl  L, 
Ins.  Co.,  d$  N.  r,  45.) 

16.  An  order  of  a  surrogate  denying 
the  application  of  one  having  no 
direct  or  contingent  interest  in  the 
fund,  to  intervene  in  proceedings 
to  compel  an  executor  to  pay  over 
a  legacy,  is  in  his  discretion;  it  in- 
volves no  substantial  right,  and  so 
is  not  reviewable  here.  (In  re 
tlalaey,  98  N.  K,  48 ) 

17.  So,  also,  as  to  an  order  of  the  su- 
preme court  refusing  to  stay  such 
proceedings,  pending  proceedings 
de  lunatico  inquirendo  against  the 
legatee.    (Id.) 

18.  A  surrogate  has  the  right  to  de- 
termine the  form  of  his  own  order, 
and  his  order  denying  an  applica- 
tion for  a  resettlement  of  a  prior 
order  is  not  reviewable  here.  (Id.) 

10.  A  surrogate's  order  requiring  an 
executor  to  account,  and  directing 
a  reference  to  ascertain  his  place 


of  residence  and  whether  he  has 
an  office  in  the  state  is  preliminary 
and  not  final,  and  so  not  review- 
able here.    (ItL) 

t20.  The  complaint  herein  set  up  a 
contract  for  the  purchase  by  de- 
fendant, the  W.  IF.  T.  Co.  o'f  the 
lines  of  the  two  other  telegraph 
companies;  it  alleged  that  the 
property  purchased  was  much  less 
in  value  than  the  amount  of  stock 
issued  in  payment  therefor.  The 
directors  of  the  W.  U.  T.  Co.  were 
made  parties  defendant,  and  judg- 
ment was  asked  against  them  in- 
dividually for  the  amount  the 
stock  payment  exceeded  the  value 
of  the  property,  and  for  the 
amount  of  the  stock  dividend  ia 
case  it  had  been  issued  and  dis- 
tributed. The  corporation  alone 
appealed  from  an  order  of  the 
general  term,  which  reversed  ^ 
judgment  in  favor  of  defendants 
and  granted  a  new  IriiU,  giving 
the  prescribed  stipulation  (Code, 
sec  191,  mtbd.  1)  for  judgment  ab- 
solute in  case  of  affirmance :  Held, 
that  the  appeal  was  proper.  ( WU^ 
Uams  agt.  West  Utu  Tel.  Co.,  03  JV. 
r.,  162.) 

21.  Where  a  judgment  in  favor  of  de- 
fendants, whose  liability  as  alleged 
in  the  complaint  is  several,  not 
loint,  and  who  answer  separately, 
is  reversed  on  appeal  to  the  gen- 
eral term,  one  of  the  defendants 
may  alone  appeal  to  this  court. 
(Id.) 

22.  As  to  whether  this  is  so,  where 
the  defendants  arc  jointly  inter- 
ested in  the  defense,  quare.     (Id,) 

28.  An  application  to  set  aside  a  sale 
made  in  pursuance  of  a  jud^ent, 
in  an  equitable  action,  is  addressed 
to  the  discretion  of  the  court,  and 
an  order  denying  the  application, 
where  an  abuse  of  this  aiscretion 
is  not  shQwn,  is  not  rcviewabU 
here.  ( Winter  agt  Eckert,  13  N. 
T„  367.) 

24.  Where,  after  the  denial  of  a  mo- 
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tion  to  vacate  an  order  of  arrest, 
the  defendant  renews  the  motion 
upon  further  affidavits,  this  is  a 
waiver  of  the  right  to  appeal  from 
the  order  denying  the  first  motion. 
(Harris  agt.  Brown,  9;J  N.  T.,  890.) 

25.  After  a  referee  had  made  his 
report  in  favor  of  plaintiff,  the  lat- 
ter, as  a  consideration  of  its  deliv- 
ery, executed  an  agreement  giving 
to  the  former  a  first  lien,  for  his 
fees,  "  upon  the  judgment  and 
claim  of  the  plaintiff,"  the  same  to 
be  paid  "out  of  the  first  moneys 
collected  *  *  ♦  upon  said 
judgment  or  any  subsequent  judg- 
ment that  may  be  recovered. ' 
Both  plaintiff  and  the  referee  knew 
at  the  lime  that  defendant  intend- 
ed to  appeal :  Udd,  that  the  referee 
was  disqualified  from  settling  the 
case;  the  plaintiff  liaving,  by  his 
own  act,  thus  created  the  disquali- 
fication, and  amendments  having 
been  served  to  the  case  as  pro- 
posed, he  was  not  entitled,  as  of 
course,  to  the  benefit  of  the  pro- 
visions of  the  Code  of  Civil  Pro- 
cedure {see.  997)  which,  in  case  of 
disability  of  a  referee,  permits  the 
court  to  prescribe  the  manner  of 
settling  the  case;  but  that  an  order 
setting  aside  the  report  and  judg- 
ment entered  thereon  was  in  the 
discretion  of  the  court  and  so  was 
not  reviewable  here.  (Leonard 
agt.  Mulry,  93  K  F.,  892.) 

26.  Upon  argument  here,  plaintiff's 
counsel  presented  an  offer  to  with- 
draw the  proposed  amendments: 
Udd^  tlint,  as  it  was  not  in  the  ap- 
peal papers  and  did  not  appear  to 
have  been  presented  to  the  court 
below,  it  could  not  be  considered 
here.    (Id.) 

27.  An  order  directing  n  bill  of  par- 
ticulars is  not  reviewable  here,  un- 
less it  clearly  transcends  the  power 
of  the  court  granting  it,  as  defined 
by  the  general  course  of  practice 
in  regard  thereto.  (Withomkiitig^ 
Paramore,  93  N.  F.,  467.) 

28.  Error  in  receiving  evidence  ob- 
jected to,  which  is  entirely  imma- 


terial and  which  couli 
prejudiced  the  party  o 
not  a  ground  of  reversa 
agt.  &rger,  93  N.  F., , 

29.  A  stipulation  must  b€ 
to  leave  no  doubt  of  thi 
of  the  party  to  cut  off  1 
appeal  before  it  will  1 
Btrued.  (Stedeker  agt.  J9 
K  r.,589.) 

80.  An  order  for  judgme 
been  granted  herein,  < 
to  set  aside  defendant's  i 
improperly   verified,    si 
frivolous,    defendant    i 
open  default  and  for  lea^ 
amended     answer,    wh 
granted,  but  the   ordei 
versed,  on  appeal  by  th 
term.     On  appeal  to  t 
from  order  of  general 
fendant  gave  an  underl 
the  effect  that  if  said  c 
affirmed  or  appeal  dism 
would  pay  any  judgmen 
upon  the  original  order, 
der  appealea  from  was 
and  judgment  entered :  i 
defendant  was  not  estc 
the  undertaking  from  i 
from   the    judgment; 
clause  referred  to  was  sa 
holding  it  to  relate  to 
judgment  in  the  action. 

81.  Where  an  attempt  had  I 
to  levy  upon  shares  of 
of  a  foreign  corporatio 
by  a  non-resident  dcfci 
leaving  a  certified  copy  • 
mcnt  and  notice  prescrib 
Code  (9ec,  649),  with  the 
of  tlie  corporation  in  t 
Held,  that  defendant  wi 
to  move  to  have  the  Icvj 
and  vacated;  and  that  a! 
fusing  this  relief  was  r 
here.  (Plimpton  agt  L 
K  T.,  592.) 

82.  Where  a  money  judgn 
versed  in  toio  by  the  gen 
under  the  stipulation  re 
appeal  to  this  court,  if 
of  revci'sal  is  affirmed. 
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absolute  against  appellant  must  be 
directed,  altbou^h  the  evidence 
would  have  justified  a  judgment 
for  a  less  amount  than  that 
rendered.  (Gray  agt.  Bd.  Sitp'rs 
Tompk.  Co,,  98  N.  Y,,  603.) 

88.  To  authorize  a  review  here  of 
an  order  vacating  an  attachment, 
,  it  must  appear  in  the  order  itself 
that  it  was  not  vacated  in  the  ex- 
ercise of  the  discretion  vested  in 
the  court  below.  The  opinion  of 
that  court  may  not  be  looked  at  to 
ascertain  the  ^rounds  of  the  de- 
cision. {Brooks  agt.  Mex,  Nat, 
CoTL  Co.,  93  iV.  F.,  647.) 

84.  An  appeal  may  be  taken  to  the 
ffeneral  term  from  an  interlocutory 
judgment  {Code  of  Civil  Procedure, 
8€C.  1849),  but  such  a  judgment  can 
only  be  reviewed  in  this  court  on 
appeal  from  the  final  judgment 
{Sees.  190,  1886,  1850).  {Victory 
agt  Blood,  98  If.  7.,  650.) 

85.  The  defendant  sold  and  transfer- 
red to  the  plaintiff  four  promissory 
notes  and  certain  other  securities 
pledged  to  insure  the  payment 
thereof.  At  the  time  of  the  sale 
the  defendant  verbally  promised 
and  agreed  that  the  said  notes 
were  valid  and  subsisting  obliga- 
tions against  the  makers,  Tndorsers 
and  guarantors  thereof,  and  that 
none  of  them  had  been  discharged 
from  their  liability  thereon.  These 
representations  having  proved  to 
be  untrue  the  plaintiff  brought 
this  action  to  recover  the  damages 
he  had  sustained.  The  referee 
directed  a  judgment  for  the 
amount  of  the  notes  and  the  costs 
of  an  unsuccessful  action  brought 
against  one  of  the  indorsers,  but 
neglected  to  credit  the  defendant 
with  the  amount  which  it  appear- 
ed the  plaintiff  had  realized  from 
the  collateral  securities  held  by 
him.  The  defendant  excepted 
'*  to  the  direction  for  the  entnr  of 
judgment  in  favor  of  the  pfam- 
ttff,^*  but  did  not  specifically  ex- 
cept to  the  failure  of  the  referee 
to  require  the  plaintiff  to  apply 


the  amount  received  for  the  col- 
laterals in  payment  of  the  notes, 
nor  did  he  specifically  request  the 
referee  to  require  him  so  to  do: 
Beldf  that  the  general  term  is  not 
prevented,  by  the  failure  of  the 
party  aggrieved  to  specifically  ex- 
cept thereto,  irom  correcting  any 
error  or  mistake  which  may  have 
been  committed  by  a  referee. 
{MdndeviUe  agt  Marvin^  80  J£un, 
282.) 

86.  That  in  this  case  the  error  was  so 
^evous  to  the  defendant  and  the 
injustice  which  would  be  done,  if 
the  judgment  were  allowed  to 
stand,  was  so  great  that  the  judfi"- 
ment  should  be  reversed,  although 
no  specific  exceptions  to  the  error 
committed  by  the  referee  had  been 
taken.    (Id.) 

87.  Ko  appeal  lies  to  the  general  term 
from  an  ex  parte  order  made  at 
special  term,  vacating  and  setting 
aside  an  order  theretofore  made. 
The  proper  remedy  is  to  move  at 
special  term,  on  notice  and  the 
proper  papers,  to  set  aside  the  ex 
pa/rte  order  objected  to,  and  if 
such  motion  is  denied  then  to  ap- 
peal from  such  order  of  deniaL 
(People  ex  reL  Schlehr  agt .  Common 
Counea,  80  Hun,  636.) 

88.  For  a  failure  to  comply  with  Rule 
84,  requiring  the  facts  of  the  case, 
toj^ether  with  the  rulings  on  the 
tnal,  to  be  stated  in  a  narratiTe 
form,  and  providing  that  the  evi- 
dence shall  not  be  set  forth  sit  ?ubo 
verba,  or  by  Question  and  answer, 
unless  so  ordered  by  the  justice, 
surrogate  or  referee  by  or  before 
whom  the  case  is  settled,  the  case 
will  be  sent  back  for  resettlement 
{Smith  SLgt.  N.  r.  a  andKR  IL 
JR.  Co.,  30  Hun,  144.) 

89.  The  provisions  of  chapter  16  of 
the  Code  of  Civil  Procedure,  in 
reference  to  appeals,  do  not  apply 
to  an  appeal  in  a  proceeding  by 
certiorari  commenced    prior   to 
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ntbd,  11).    {People  ex  rel  Murphy 
agt  Ff^ench,  92  JV.  7..  800.) 

40.  li  9eems  the  provision  of  said 
chapter  (sec,  2140),  declaring  that 
in  such  a  proceeding  the  court, 
upon  **  tlie  hearing,  shall  have 
power  to  determine  whetlier  there 
was  such  a  preponderance  of  proof 
against  the  existence  of  any  fact 
found,  that  the  verdict  of  a  jury 
affirming  its  existence  rendered  in 
an  action  in  th6  supreme  court, 
"  would  be  set  aside  as  against  the 
weight  of  evidence,"  has  no  appli- 
cation to  appeals  to  this  court  It 
only  applies  to  the  "  hearing  "  on 
return  to  the  writ,  and  is  confined 
to  the  court  in  which  such  hearing 
is  had.    (Id.) 

41.  It  seemSy  also,  that  the  general 
statutory  scheme  for  the  distribu- 
tion of  judicial  powers  does  not 
contemplate  the  review  by  this 
court  of  disputed  questions  of 
fact,  and  it  will  not  entertain  such 
questions  in  the  absence  of  ex- 
press legislative  authority.    (Id.) 

42w  Where  an  order  of  special  term 
recited  that  it  was  made  "  on  read- 
ing and  filing  the  decision  of  the 
court,"  referring  to  an  opinion 
which  was  the  only  decision  filed, 
and  the  minutes  of  the  seneral 
term  on  affirmance  of  such  order 
stated  that  it  was  affirmed  on 
opinion  of  the  judge  at  special 
term:  Hdd,  that  the  opinion  was 
thus  made  part  of  the  record  and 
could  be  referred  to  to  ascertain 
the  grounds  of  the  decision ;  and, 
it  appearing  therefrom  that  the  de- 
cision was  based  upon  the  ground 
of  a  want  of  power:  Hold^  that  the 
order,  although  a  discretionary 
one,  was  reviewable  here.  (Td- 
man  agt.  Sj/r,  d  B.  RROa.,92 
Jf.  7„  853.) 

48.  Within  the  limitations  fixed  b^ 
the  provisions  of  the  Code  of  Civil 
Procedure  (eeo.  3258)  in  reference 
to  extra  allowances  for  costs,  the 
•power  of  the  court  below  to  make 
allowances  is  not  subject  to  review 


here;  but  the  question  w 
allowance  exceeds  thos 
tions  is  one  of  law,  pro] 
considered  by  this  coui 
augJity  agt.  aaraiaga  Co, 
N,  r.,  401.) 

44.  In  an  action  brought  t 
a  corporation  from  the  e: 
its  corporate  franchise: 
that  the  subject-matter 
was  simpljr  the  corpori 
chises,  not  its  capital  and 
assets,  that  in  the  abscnc 
evidence  as  to  the  monej 
those  franchises,  an  ext 
ance  was  improper,  and 
order  allowing  it  was  re 
here.    (Id,) 

45.  The  provision  of  the 
Civil    Frocedure    (see. 
amended  by  chap.   899. 
1882),  providing  that  the 
tion  of  the  attorneys  for  ] 
an  action  mav  take  the  p 
clerk's  certificate  to  a  c 
paper  whereof  a  certifiec 
required,  was  not  intends  ; 
the  effect  of  the  provis 
1815)  requiring  a  returi 
court  to  be  certified  by  \ 
of  the  court  from  which  tl:  ( 
is  taken,  or  of  the  rule 
court  (Rule  1)  making  tt 
requirement     (Dow  agt . '. 
nN,  r.,  587.) 

46.  Returns  to  this  court  si 
made  by  a  responsible 
under  sanction  oi  his  offlc  i 
and  attorneys  for  parties 
by  stipulation,  make  up  a 
the  court.    (Id,) 

A7,  In  the  absence  of  except] 
criminal  trial  this  court 
power  to  review  the  case  ii 
lacts.    (People  agt  Hove^' 
r.,  654.) 

48.  The  provision  of  the  ( 
Criminal  Procedure  (see. 
amended  in  1882  (ehap.  86 
of  1882),  providing  that  " 
pellate  court  may  order 
trial  if  it  be  satisfl^  that 
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diet  again Bt  the  prisoner  was 
against  the  weight  of  evidence  or 
against  law,  or  that  Justice  re- 
quired a  new  trial,  whether  any 
exceptions  shall  hava  been  taken 
or  not,"  applies  only  to  appeals  to 
the  supreme  court     (i3.) 


ated,  does  not  present  any  ques- 
tion for  the  consideration  of  an 
appellate  court.    (Id.) 

50.  Where,  therefore,  after  a  crini' 
inal  trial,  and  when  the  prUoncf 
was  before  the  court  for  tenteoce. 
his  counaet  moved  for  a  new  trial 
for  an  alleged  error  in  the  char^, 
and  upon  denial  of  the  motion 
took  an  eiception:  ff«U.  that  no 
question  was  thereby  presented 
here  for  roview.    (Id.) 

61.  The  provision  of  the  Code  of 
Criminal  Procedure  (sue  B37)  pro 
vidlng  that  "  tbe  appellate  court 
may  order  a  new  trial  if  it  be  sa^ 
isfied  that  the  verdict  against  the 
prisoner  was  s^nst  the  weight 
of  evidence,  *  •  •  or  that 
justice  requires,"  is  applicable 
only  to  tbe  supreme  court  and 
gives  that  court  a  discretionary 
power.  When  in  the  exercise  of 
that  discretion  it  refuses  or  grants 
a  new  trial  ita  determinatioifls  not 
reviewable  here.  I  People  atU  Boai, 
92  Jf.  K.BSO.) 

SS.  Under  the  provision  of  said  Code 
authorizing  an  ; 
t  by  the  peoplf . 
,  It  of  the  general  term  re- 

versing a  Judgment  of  conviction, 
such  an  appeal  brings  up  for  re- 
view only  qoestioDS  of  law.     (Id.) 

58.  In  detennininff  whether  tbe  re- 
versal was  solely  upon  questions 
of  law,  the  record  only  can  be  ex- 
amiaed;  theopinion  of  the  general 
term  forms  no  part  thereof  and 
may  hot  be  looked  aL    (Id.) 


judgmen 
versing  s 


Si.  An  action  may  be  brought  tinder 
the  Code  of  Civil  Procwlure  (net. 
1B37),  after  the  recovery  of  a  judg- 
ment against  Joint  debtors,  by  the 
Judgment  creditor  "  against  one 
or  more  of  tbe  defendants  who 
were  not  summoned  in  tbe  orii- 
tnal  action,"  although  the  defend- 
ants served  have  appealed  and 
have  given  the  security,  which 
under  said  Code(«e«.  1810)  "  stars 
all  proceedings  to  enforce  the 
judgment  appealed  from.  (JfiTrqr 
agt.  Traeey.  U2  JV.  K,  581,) 

56.  The  determination  of  ibe  trijil 
Judge  of  the  fact  as  to  tbe  loss  at 
a.  paper,  secondarr  evidence  of  tbe 
contents  of  which  is  sought  to  be 
given,  cannot  be  reviewed  here. 
unless  the  proof  of  low  was  so 
clear  and  conclusive  that  il  was 
error  of  law  to  find  against  it 
{Keameg  agt.  Mayor,  etc,  92  J. 
r.,  617.) 


The  trid 

court  found  with  defendant  and 
gave  Judgment  against  plaintiS 
for  the  counter-claim.  The  gen- 
eral term  reversed  the  judgment: 
B^.  that  the  amount  of  the  two 
claims  constituted  "  the  matter  hi 
controversy,"  within  the  meaning 
of  the  Code  of  Civii  Procedure 
(«w.  lei,  ttibd.  8),  and  that  Ihli 
court  had  juri»diction  on  appesL 
(Graufard  agL  Weit  Sidt  Rt,  Iti 
if.  7..  «8I.) 


APKEARATTCE. 

1,  An  order  extending  time  to  an- 
swer is  equivalent  to  a  notice  of 
appearance.  {Kraum  agt  Avtri^ 
anU,  VI.) 
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ARBITRATION. 

1.  The  mere  Bubmission  of  a  cause 
to  arbitration,  the  arbitrators 
never  taking  or  consenting  to  take 
upon  themselves  the  burden  of 
the  submission,  operates  as  a  dis- 
continuance of  a  suit  pending  in 
court  between  the  parties.  {Mc- 
NuUy  agt.  SoUey,  ante,  147.) 

2.  Where,  after  a  case  has  been 
closed,  one  of  three  arbitrators 
produces  and  exhibits  to  the 
others,  in  the  absence  of  the  par- 
ties, written  testimony  signed  by 
a  competent  witness,  which  relates 
to  one  of  the  controveited  issues, 
the  award  should  be  set  aside  if  it 
could  by  any  possibility  have  been 
affected  bv  the  evidence  so  re- 
celvtd.  The  fact  that  the  strong 
preponderance  of  the  testimony 
seems  to  show  that  the  new  evi- 
dence was  not  received  or  consid- 
ered by  the  arbitrators  in  making 
their  award  will  not  be  sufficient 
to  sustain  it.  {Nat.  Bank  of  the 
BepMic  agt  Darraghf  30  Hun,  29.) 

8.  A  motion  to  vacate  an  award  for 
the  wrongful  and  improper  be- 
havior of  the  arbitrators  may  be 
made  upon  an  affidavit  of  one  of 
the  arbitrators,  who  refused  to 
sign  the  award  because  he  consid- 
ered the  conduct  of  the  other  arbi- 
trators to  be  illegal  and  unfair. 
(Id.) 

ARREST. 

1.  Where  an  order  of  arrest  is  pro- 
cured and  executed  more  than 
twenty  days  after  the  service  of 
the  summons  and  complaint,  the 
the  defendant  has,  bv  section  566 
of  the  Code  of  Civil  Procedure, 
twenty- days  after  such  arrest  to 
serve  an  answer.  (Glady  agU 
Wood,  ante,  1.) 

2.  Where  the  cause  of  action  is  iden- 
tical with  the  ground  of  arrest  the 
court  will  not  vacate  the  order  of 
arrest  on  conflicting  affidavits. 
{Miller  agt.  Parks  et  al,,  ante,  159.) 


8.  Where  the  facts  disclose 
affidavits  on  both  sides 
make  a  clear  prcponde 
evidence  to  show  that  ti 
tiff  cannot  succeed  in  h 
an  order  of  arrest  will  n 
cated.    {Id.) 

4.  Although  a  motion  may 
to  vacate  on  order  of  i 
the  ground  lha{  the  affl( 
which  the  order  was  gra 
not  state,  as  required  by 
whether  any  previous  ap 
had  been  made  for  sue 
such  motion  should  be  m 
diligence.  {Schachne  et 
Kayter,  ante,  895.) 

5.  It  is  not  intended  in  resei 
right  of  the  party  arrested 
to  vacate  the  order  at  a 
before  final  judgment,  to 
the  right  to  so  move  for 
to  comply  with  Rule  25. 

6.  It  is  too  late  to  make  s 
tion  after  the  action  is  r 
trial.    {Id.) 

7.  Subdivision  8  of  sectior 
the  Code  of  Civil  Proced  i 
thorizing  the  granting  of  i 
of  arrest  in  an  action  brc  i 
recover  monev,  funds,  cr  i 
property,  held  or  owned 
state,  or  for  or  on  behalf  o ' 
lie  or  governmental  interes ; 
which  the  defendant  has  i 
right  obtained,  received,  * : 
ea  or  disposed  of,  does  i 
thorize  such  an  order  to  be  i 
ill  an  action  brought  by  t ! 
pie  to  recover  property  v 
alleged  to  have  been  fori* 
the  state  by  reason  of  the  • 
ant's  having  offered  the  sii 
sale  or  distribution,  in  violi 
the  provisions  of  the  Penii 
against  lotteries.  {Peop 
PhMpe,  80  Hun,  558.) 

8.  The  fact  that  one  memb 
firm,  with  knowledge  of 
solvency,  has  paid  certain 
individual  debts  out  of  t! 
moneys  with  the  intent  i 
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them  a  preference  over  the  firm 
*  debts,  is  not  sufficient  to  establish 
such  a  guilty  Intent  to  dispose  of 
his  property  for  the  purpose  of 
defrauding  his  creditors  as  is  re- 
quired to  justify  his 'arrest  under 
the  provisions  of  the  Code  of  Civil 
Procedure.  (Shsrrill  Boper  Air 
Engine  Co,  agt.  Harwood,  80 
Hun,  9.)         ,      • 

9.  Where  a  sheriff  has  been  dis- 
charged from  liability  under  an 
order  of  arrest  by  the  justification 
and  allowance  of'bail  as  prescribed 
by  the  Code  of  Civil  Procedure 
{sees.  580,  581),  the  court  has  no 
power  to  renew  his  liability. 
{lAvois  agt.  Stevens,  93  iV.  F.,  57.) 

10.  Where,  after  the  denial  of  a  mo- 
tion to  vacate  an  order  of  arrest, 
the  defendant  renews  the  motion 
upon  further  affidavits,  this  is  a 
waiver  of  the  right  to  appeal  from 
the  order  denying  the  first  motion. 
(Harris  agt.  Brawn,  98  N.  7.,  890.) 

11.  It  seems,  the  fact  that  no  formal 
leave  to  renew  a  motion  on  addi- 
tional papers  was  granted  does  not 
necessarily  determine  that  a  sec- 
ond motion  made  on  an  order  to 
show  cause  is  not  a  renewal;  the 
granting  the  order  to  show  cause, 
and  hearine  the  second  motion  on 
the  original  and  additional  papers 
is,  in  effect,  ^granting  leave  to  re- 
new, and  a  renewal.    (Id,) 


ASSESSMENT. 

1.  The  fact  that  the  president  apd 
trustees  of  the  village  of  Irvingtxm 
failed  to  take  the  prescribed  oath 
of  office  before  entering  upon  the 
performance  of  their  duties  as 
such  trustees  and  president,  does 
not  affect  the  validity  of  their  ac- 
tion in  organizing  themselves  into 
a  board  of  water  commissioners 
under  the  act  of  1875,  chapter  181, 
to  furnish  water  to  said  village; 
the^  having  taken  possession  of 
their  offices  and  the  public  having 
acquiesced  in  their  claim  and  ten- 


ure, they  are  officers  de  facto  and 
competent  to  lay  an  assessment 
(Dows  agt.  ViUage  of  Irvingion^ 
ante,  93.) 

2.  Irregularities  in  an  electon  which 
would  not  change  the  result  will 
not  be  rectified  In  the  courts.  If 
an  election  is  irregular,  certiorari 
is  the  proper  remedy.    (Id,) 

8.  The  defects  that  the  assessment- 
roll  was  made  by  officers  who  had 
not  qualified,  and  contained  names 
not  properly  on  it,  and  omitted 
others  which  ought  to  have  been 
on,  cannot  be  inquired  into  col- 
laterally.   (Id.) 


ASSIGNEE. 

1.  On  October  thirty-first,  the 
signee  drew  out  of  the  moneys  of 
the  estate  deposited  in  the  Central 
National  Bank  $8,000,  and  on 
November  fifth  he  drew  the  fur- 
ther sum  of  $7,000.  Both  these 
drafts  were  entered  on  the  cash 
book  of  the  assignee  on  the  last 
mentioned  day.  On  November 
ninth,  one  of  the  attorneys  for  the 
parties  making  this  motion  for  the 
removal  of  the  assignee,  saw  liiese 
entries  and  asked  to  see  the  as- 
signee's check  book.  The  assignee 
refused  to  show  the  check  book, 
and  said  that  his  official  check 
book  was  his  private  affair.  His 
attention  being  called  to  the  fact 
that  these  entries  had  challenged 
*  inquiry,  he  though  it  best,  for 
some  reason  that  does  not  appear, 
to  cause  the  word '  'special  deposit" 
to  be  added  to  the  entries: 

Held,  first,  that  the  assignee's 
refusal  to  show  the  check  book 
was  improper  and  contrary  to  the 
rules  of  this  court. . 

Second.  He  erred  in  saying  that 
his  official  check  boo^  was  his 
private  affair.  When  an  assignee 
voluntarily  assumes  the  position 
of  a  trustee  for  others,  his  action 
respecting  property  in  which  they 
are  interested,  is  m  no  sense  hiiB 
private  affair. 
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Third,    An    assignee,   without 
criminal  intent,  may,  from  pure 

f:ood  nature,  lend  to  a  necessitous 
riend,  without  security,  the  money 
of  the  assigned  estate;  but  if  he 
does  so  he  violates  his  duty  and 
becomes  liable  to  removal  The 
law  will  not  tolerate  any  action, 
however  benevolent  may  be  the 
motive  that  prompted  it,  which 
turns  the  trust  fund  from  the  use 
to  which  the  creation  of  the  trust 
directed  its  application. 

Fburth,  The  conduct  of  the  as- 
signee, in  concealing  from  the 
creditors  the  purpose  for  which 
the  money  was  drawn,  and  in 
withholding  from  the  court  evi- 
dence that  he  undoubtedly  pos- 
sesses, as  to  the  times  at  which  he 
deposited  the  money,  though  he 
promised  to  produce  the  evidence, 
amounts  to  misconduct  within  the 
meaning  of  the  assignment  act, 
and  caUs  for  his  removal.  {Mat- 
ter of  Mayer  d  Co.,  ante,  106.) 

3.  Where  an  assignee  has  violated 
no  duty,  but  was  removed  be- 
cause his  domestic  relations  were 
such  as  to  make  it  probable  that 
his  feelings  might  conflict  with 
his  dutv,  his  commissions  will  be 
allowed.  {Matter  of  8c?Ua7ig^  ante, 
199.) 

8.  The  assignee's  claim  for  rent, 
clerk  hire  and  gas  bills  paid  whilst 
the  stock  was  selling  at  retail  was 
properly  disallowed.  But  it  was 
proper  to  allow  such  expenses  as 
were  incurred  in  preparing  the 
goods  for  sale  at  auction,    (/d.) 

4.  It  is  the  duty  of  the  assignee  to 
defend  the  trust,  and  to  pre- 
serve the  assigned  estate,  and  it  is 
proper  to  allow  him  the  amount 
payable  to  his  counsel  for  services 
m  a  replevin  suit.    {Id.) 

5.  Where  difficult  questions  arise  an 
assignee  may  lawfully  employ 
counsel  to  advise  him  m  relation 
to  the  administration  of  the  estate, 
and  charge  the  expenses  to  the 
trust  fund.    {Id.) 


6.  If  a  trustee  or  assignee 
ground  for  retiring,  the 
the  suit  bv  which  he  f 
obtains  a  discharge  from 
teeship  will  be  paid  oi 
trust  fund.    {Id,) 

r 

7.  Where,  as  in  this  case,  an 
without  any  fault  on  hi 
called  upon  to  vacate  his 
stands  in  the  position  of 
voluntarily   and  for  go< 
seeks   to   be   relieved   i 
trusteesnip.    With  respe 
expenses  of   his   accoun 
should  be  treated  like  a 
who,  for  good  reason,  an 
own   accord,   asks   leave 
down  his  office.    {Id,) 

8.  The  assignee  should  no 
lowed  a  payment  made  c 
bill  which  was  contracte( 
the  assignors  and  was  i 
against  tne  assigned  estal 
being  a  preferred  claim. 
pro  rata  portion  should  hs 
paid.  He  should  on  t 
accounting  of  the  substit 
signee  be  entitled  to  recli 
amount  which,  on  a  pro  r ; 
ment  to  creditors  of  tl 
preferred  class  would  be 
to  the  gas  company.    {Id.  i 

9.  The  costs  to  be  allowec 
accounting  of  an  assignee  i 
costs  as  would  be  awarde  i 
trial  of  an  issue  of  fact  i : 
action ;  that  is  to  say,  for  : 
in^  after  notice  and  befc  i 
aim  the  usual  trial  fee.    ( ! 


assignment: 

1.  Unless   an   assignment    I 
benefit  of  creditors  is  vc 
its  face,  or   the    extrins  • 
which  go  to  show  its  ii  ' 
are  most    clearly  made   i 
legality  is  to  be  assume( 
clear  case  voiding  the  ass  : 
should  be  made  out  to  ju 
granting  of  an  injunctioi 
the  assignee  restraining  I 
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executing  the  trust  created  by  it 
{Minzesheimer  agt.  Mayer,  ante, 
484.) 

ATTACHMENT. 

1.  Althougli  there  is  no  po8itf7e 
proof  of  the  removal  or  conceal- 
ment of  property  with  intent  to 
defraud  creditors,  yet  circum- 
stances sufficient  to  establish  in 
law  such  intent  would  justify  its 
bein^  upheld.  (Kipling  et  al.  agt 
Oorbtn,  ante,  12.) 

2.  That  defendant  threatened  to 
make  an  assignment  with  prefer- 
ences, unless  used  in  a  coercive 
manner,  furnishes  no  ground  for 
an  attachment.    (Id.) 

8.  Where  tiie  papers  upon  which  an 
attachment  was  issued  showed 
that  the  defendant  was  indebted 
to  the  plaintiff  for  goods  sold  and 
delivered,  that  defendant  was  in- 
solvent and  made  an  exhibit  of 
his  liabilities  and  assets  to  plain- 
tiff. The  cash  on  hand  and  book 
debts  were  set  forth  in  a  memo- 
randum, but  not  the  value  of  the 
stock;  but  such  value  was  dis- 
cussed, and  the  amount  they  would 
bring  at  a  final  sale  was  a  subject 
of  conversation.  It  appeared  that 
the  articles  manufactured  were 
nearly  all  in  an  unfinished  state 
and  not  readily  marketable;  and 
the  plaintiff  was  cognizant  of  all 
these  facts,  and  knew  the  goods 

■  on  hand  and  was  a  good  judge  of 
their  value : 

JSeld,  that  what  this  value  of  the 
stock  was,  was  a  subject  of  fair 
conjecture  and  it  cannot  be  held 
that  there  was  any  such  conceal- 
ment as  to  warranl  the  mainte- 
nance of  an  attachment    (Id.) 

4.  Section  647  of  the  Code  of  Civil 
Procedure,  authorizing  the  attach- 
ment of  shares  of  the  defendant  in 
a  corporation,  does  not  apply  to 
shares  of  stock  in  a  foreign  cor- 
poration. (Plympton  agt  Bigeiow, 
ante,  181.) 


5.  The  shares  of  a  non-resident 
defendant  in  the  stock  of  a  foreign 
corporation  cannot  be  deemed  to 
be  within  this  state,  by  reason  of 
the  fact  that  the  president  and 
other  officers  of  the  corporation 
are  here  engaged  in  cariying  on 
a  corporate  business.    (Id,) 

6.  ^on  the  application  of  the  plain- 
tiflf,  an  attachment  was  issued 
aiirainst  the  defendants  upon  an 
affidavit  which  stated  that  "the 
defendants  are  justly  and  truly 
indebted  unto  this  plaintiff  in  the 
sum  of  $20,000  lawful  money  of 
the  United  States,  over  and  above 
all  counter-claims  known  to  this 
plaintiff,  for  damages,  for  the 
breach  of  a  contract,  express  or 
implied,  other  than  a  contract  to 
marry,  founded  upon  the  follow- 
ing facts,  to  wit :  For  work,  labor 
and  services  done  and  performed, 
and  caused  to  be  done  and  per- 
formed, by  the  plaintiff  to  and 
for  said  defendants,  and  at  the 
special  instance  and  request  of 
the  defendants,  in  consideration 
that  the  defendants  had  agreed 
and  undertaken  to  pav  to  plaintiff 
therefor  whatever  said  work,  labor 
and  services  were  reasoi^^bly 
worth,  and  which  work,  labor  and 
services  consisted  in  the  examina- 
tion, location  and  reporting  on 
mines  and  mining  property  located 
in  Arizona,  and  in  which  the  de- 
fendants claim  to  have  an  interest, 
and  in  obtaining  for  the  defend- 
ants lands,  vesting  in  them  a  law- 
ful title  and  interest  in  certain 
mines  and  mining  property  in  Ari- 
zona, anci  in  work  for  them  in  his 
(plaintiff)  profession  as  a  mining 
engineer;  that  said  work,  labor 
and  services  were  reasonably  worth 
the  sum  of  $20,000;  that  no  part 
thereof  has  been  paid,  but  that 
the  sum  of  $20,000  is  lustly  due 
and  owing  from  the  aefendants 
to  the  plaintiff  over  and  abovQ 
all  counterclaims  known  to  him. 
Said  work,  labor  and  services 
were  performed  during  a  period 
from  September  1,  18^,  in  Ari- 
zona, to  the  time  of   the  com- 
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mencement  of  this  action."  The 
affidavit  then  sets  out  the  defend- 
ant Sisson  resides  in  California 
and  the  defendant  Safely  in  In- 
diana I 

Hdd,  that  the  affidavit  fails  to 
show  that  there  has  been  a  breach 
of  the  alleged  contract  between 
the  plaintiff  and  the  defendants, 
and  the  attachment  should  be 
vacated.  (Smadheck  agt  Sinon, 
ante^  221.) 

7.  Upon  the  application  of  the  plain- 
tiff an  attachment  was  issued 
against  the  property  of  the4ef  end- 
ant  upon  an  affidavit  made  by 
the  plaintiff,  in  which  it  was  al- 
leged that  defendant  was  indebted 
to  him  in  the  sum  of  $6,000,  over 
and  above  all  counter-claims,  for 
damages  for  a  breach  of  a  contract, 
express  or  implied,  and  that  such 
indebtedness  arises  upon  the  fol- 
lowing facts:  That  at  sundry 
times  since  April  1, 1888,  up  to  and 
including  this  date,  November  5, 
1883  (upon  which  day  the  attach- 
ment was  granted),  the  plaintiff, 
at  the  special  instance  and  re- 
quest of  the  defendant,  loaned 
and  advanced  to  lum  sums  of 
money,  amounting  in  all  to  the 
sum  of  $6,000,  which  he  promised 
and  ajB^eed  to  repay,  but  no  part 
of  which  has  been  repaid: 

Held,  that  the  a^davit  was  in- 
sufficient; that  if  the  affidavit  is 
true  a  portion  of  the  loan  was 
SMda  the.  day  the  attachment  was 
issued,  and  therefore  no  proof  of 
contract  was  bhown  and  the  at- 
tachment should  be  vacated. 
(BeiUy  agt.  Suson,  ante,  224.) 

8.  In  an  affidavit  for  an  attachment 
in  a  suit  to  recover  for  work,  labor 
and  services,  upon  the  eround  of 
the  non-residence  of  de^ndant,  it 
appeared  that  on  the  very  day  the 
services  were  completed  the  action 
was  began : 

Held,  that  the  action  was  pre- 
maturely commenced  as  the  de- 
fendants were  entitled  to  the 
whole  of  the  day  in  which  the 
services  were  completed  to  pay 


for  their  performan 
should  also  have  beei 
notification  to  defenda 
services  were  complet 
demand  made  and  ref 
{Affirming  8,  (7.,  ante,  2Si 
beck  agt  ISmon,  ante,  Z 

9.  An  affidavit  on  which 
ment  was  granted,  whi 
that  the  defendant  wa 
to   him  in  a  certain 
and  above  all  counter-' 
damages  for  a  breach 
tract,  express  or  impli 
the  facts  upon  which  su 
edness  arises  are  that 
times  since  April  1,  1( 
and  including  Novemb 
which  is  the  day  the  a 
was  granted,  the  plaint 
special    instance  and  r 
the   defendant,    loaned 
vanced  to  him  sums  o 
amounting  in  all  to  th 
$6,000,  which  he  pron 
agreed  to  repay,  but  n 
which  has  been  repaid : 

Held,  that  the  affidav: 
sufficient;  that  no  brea 
alleged  contract  was  sli 
the  attachment  should  1 1 
(Affirming  8.  C,  ante,  22 1 
agt.  Sisaan,  ante,  228.) 

10.  In  an  affidavit  on  an  a  : 
for  an  attachment  the 
aetUm  was  stated  on  ii  \ 
and  belief,  but  the  non-r  i 
the  defendants  was  all ; 
tivelff.  On  motion  to  ' 
attachment: 

Held,  that  the  cause  ' 
beinff  stated  on  inforn  ; 
belief,  and  the  sources  : 
formation  not  being  gii? ! 
tachment  must  be  vacate : 
verification  is  proper  i  i 
ing,  but  not  in  an  al  I 
obtain  an  attachment. 
8outhteiek,  ante,  282.) 

8ee  Sheriff's  Fees. 

Hall  agt.  United  8taU  \ 
Company,  ante,  81. 

11.  An  attachment  was  if 
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an  affidavit  made  by  an  agent  of 
the  plaintiff,  who  stated  that  he 
was  personally  acquainted  with 
the  facts  and  circumstances  which 
he  therein  set  forth.  He  then 
stated  that  the  plaintiff  was  justly 
entitled  to  recover  the  sum  named 
upon  the  various  claims  set  forth 
"over  and  above  all  counter- 
claims, discounts  and  set  off s  ex- 
isting in  favor  of  the  defendant  to 
the  knowledge  of  deponent. "  Upon 
a  motion  by  a  subsequent  attach- 
ing creditor  to  have  the  attach- 
ment vacated :  Heldf  that  the  affi- 
davit was  defective  in  failing  to 
state  that  the  sum  claimed  was 
due  over  and  above  all  claims  and 
set-offs  existing  in  favor  of  the 
defendant,  '*  to  the  knowledge  of 
the  plaintiff,"  and  that  it  was  not 
sufficient  to  show  that  they  did 
not  exist  to  the  knowledge  of  the 
plaintiff's  agent.  That  the  defect 
wad  a  juriMictional  one,  which 
was  not  waived  by  the  failure  of 
the  defendant  to  object  to  it. 

It  eeeme,  that  when  the  action 
is  brought  to  recover  the  amount 
due  upon  a  promissory  note,  and 
also  for  merchandise  sold  at  dif- 
ferent times  to  the  defendant,  and 
upon  claims  assigned  to  the  plain- 
tiff, the  affidavit  should  show  that 
as  to  each  of  the  items  there  is  no 
counter-claim  existing  in  favor  of 
the  defendant  to  the  knowledge 
of  the  plaintiff,  notwithstanding 
the  fact  that  it  is  made  by  the 
plaintiff's  «gent  or  attorney  in 
fact  (Murray  agt  EanJdn,  dO 
Hun,  87.) 

12.  An  attachment  was  granted  here- 
in upon  an  affidavit  made  by  o)ie 
of  the  plaintiffs'  attorneys,  in 
which  he  stated'  that  the  amount 
named  was  due  to  the  plaintiffs 
"over  and  above  all  counter- 
claims, discounts  and  set-offs 
known  to  the  plaintiffs  or  the  de- 
ponent" The  affidavit  stated  that 
it  was  made  by  the  attorney,  be- 
cause the  plaintiffs  resided  out  of 
the  county,  and  that  the  depo- 
nent's knowledge  as  to  the  debt 
was  derived  from  a  statement  of 


the  account  upon  which  the  ac- 
tion was  founded,  sent  to  him  by 
his  clients  in  a  letter:  £Md,  that 
the  attachment  was  properly  va- 
cated upon  the  movine  papers,  ai^ 
the  affidavit  did  not  &ow  either 
that  the  attorney  had  any  knowl- 
edge, or  the  source  of  his  knowl- 
edge, that  the  amount  named  was 
due,  over  and  above  all  counter- 
claims known  to  the  plaintiffs. 
(Oribben  agt  ScMlUnger,  80  Hun, 
248.) 

18.  Under  sections  682  and  688  of  the 
Code  of  Civil  Procedure  a  motion 
to  vacate  an  attachment  may  be 
made  after  a  judgment  has  been 
entered  in  the  action  and  an  ex- 
ecution has  not  been  issued  there- 
on, provided  the  attached  property 
or  the  proceeds  thereof,  has  not 
been  actually  applied  to  the  pay- 
ment of  the  judcnpent  {Par&nu 
agt  Sprague,  ZOHun,  19.) 

14.  Pending  a  contest  as  to  the  valid- 
ity of  a  will,  a  special  adminis- 
trator was  appointed.  A  judgment 
had  been  recovered  against  the 
decedent  prior  to  his  death.  An 
attachment  against  the  judgment 
creditor  was  sought  to  be  executed 
upon  the  judgment  by  service  of 
copv  upon  the  executrix  named 
in  the  will.  The  special  adminis- 
trator was  then  acting,  and  the 
contest  was  then  and  is  still  pend- 
ing: Hdd,  that  the  executrix  had 
no  power  to  represent  the  estate, 
and  so  was  not  the  "  individual 
holding  such  property"  within 
the  nveaning  of  the  provision  of 
the  Code  of  Procedure '(Me.  2^, 
authorizing  the  execution  of  an 
attachment  by  service  of  a  copy; 
that,  therefore,  the  judgment  was 
not  reached  by  the  attachment; 
and  that  an  ovier  of  the  surrogate 
denying  an  application  of  the 
attachment  creditor  for  the  pay- 
ment of  the  same  to  him  was 
proper.  {In  re  Flandrow,  92  If. 
Y,  256.) 

15.  Also,  hdd^  the  fact  that  the'attor- 
t     ney  for  the  special  administrator. 
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iiX>on  being  inquired  of,  gave  in- 
formation that  the  person  named 
in  the  will  was  executrix,  but  con- 
cealed the  appointment  of  the 
special  administrator,  did  not  pre- 
clude the  latter  from  raising  the 
objection,    i/d.) 

16.  To  sustain  an  application  under 
the  Code  of  Civil  Procedure  {see. 
682)  by  one  claiming  a  lien,  as  an 
attachment  creditor,  to  vacate  a 
prior  attachment,  it  is  necessarjr 
for  him  to  establish,  ^by  legal  evi- 
dence, a  subsequent  valid  levy 
under  his  attachment  upon  the 
same  property  covered  by  the 
prior  attachment.  (Tim  agt.  Bnuthf 
98  N.  T.,  87.) 

17.  The  opinion  of  his  attorney  that 
the  subsequent  lien  has  been 
secured,  although  put  in  the  form 
of  an  affidavit,  is  not  sufficient. 
(/A) 

18.  Under  the  provisions  of  the  Code 
of  Civil  Procedure  {sec.  6»8),  re- 
quiring the  service  of  the  sum- 
mons, m  an  action  wherein  an  at- 
tachment has  been  granted,* 'with- 
in thirtv  days  after  the  granting 
thereof,  when  the  thirtieth  day 
comes  on  Sunday  it  must  be  ex- 
cluded, and  a  service  upon  the 
next  day  meets  the  requirement 
{8ee.  "ISS).  (Qribbon.  agt  Fred,  93 
N.  r.,98.) 

19.  Where  a  summons  issued  out  of 
the  marine  court  of  the  city  of  New 
York,  in  an  action  wherein  an  at- 
tachment and  order  directing  serv- 
ice by  publication  was  granted, 
statea  the  time  within  which  de- 
fendant was  required  to  answer  at 
six  days,  instead  of  ten,  as  required 
by  the  Code  of  Civil  Procedure 
{Bee.  8165,  sybd,  2):  Held,  that  the 
defect  was  not  a  jurisdictional  one 
but  an  irregularity  merely;  that 
the  court  obtained  jurisdiction  of 
the  action  from  the  time  of  grant- 
ing the  attachment  {Code,  see,A\^)\ 
that  the  summons,  therefore,  was 
amendable  (see.  72o);  and  that  an 
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order  amending  it  nun 
was  properly  granted. 

230.  An  attachment  issued 
national  bank,  which  is 
insolvent,  is  invalid  ( U, 
sec,  15242),  and  is  not  mac 
tlie  subsequent  acquisiti 
bank  of  further  capital, 
agt.  Pac.  Nat,  Rk.,  93  JS 

21.  The  fact  that  the  banli 
issuing  of  the  attachmei 
large  amount  of  its  deb 
does  not  estop  it  from  qq 
the  validity  of  the  att 
(Id.) 

23,  The  provision  of  the 
Banking  Act  prohibitin 
ments  in  such  cases  is  not 
bv  the  act  of  Congress  ol 
1888,  providing  that  the 
tion  for  suite  thereafter 
against  national  banks  shj 
same  as  for  suits  agaii 
banks,  and  repealing  la^ 
sistent  therewith.    (Id.) 

23.  Shares  owned  by  a  non 
defendant  in  the  stock  of 
corporation  cannot  be  rea 
levied  upon  by  virtue  of  a 
ment,  although  officers  oi 
poration  are  within  the 
gaged  in  carrying  on  the  ( 
business  here.  {PUjnp 
Bigelow,  98  N.  r.,  693.) 

24.  The  provision  of  the  Cod 
Procedure  (see.  647),  dech 
shares  of  corporate  stoc 
by  a  defendant  may  be  le^ 
by  virtue  of  an  attachm 
applies  to  shares  of  stock 
mestic  corporation.    (Id. 

25.  In  order  to  make  a  valid 
ual  seizure,  under  that  p 
the  case  of  intangible  inl 
well  as  tangible  propert 
must  be  within  the  jur 
(Id.) 

26.  The  stock  of  a  corpor 
only  be  regarded  as  bein< 
for  the  purpose  of  jud 
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ceedings,  at  the  place  of  residence 
of  the  owner,  or  of  the  corpora- 
tion.   {I(L) 

27.  A  corporation  has  its  domicile 
and  residence  only  within,  the 
bounds  of  the  sovereignty  which 
created  it;  it  is  incapable  of  pass- 
ing personally  beyond  that  juris- 
diction, and  so  it  may  not  be 
deemed  present  in  a  stat«  other 
than  that  of  its  origin,  although 
its  officers  are  present  and  it  trans- 
acts its  business  in  that  state. 
(Id.) 

28.  The  condition,  therefore,  that 
the  res  must  be  within  the  juris- 
diction in  order  to  an  effectual 
seizure  is  not  answered  in  respect 
to  shares  in  a  foreign  corporaflon 
by  the  presence  here  of  its  officers, 
or  the  fact  that  it  has  property  and 
is  transacting  business  here.   (Id.) 

29.  Where  an  attempt  had  been 
made  to  levy  upon  such  shares, 
owned  by  a  non-resident  defend- 
ant, by  leaving  a  certified  cop^  of 
attachment  and  notice  prescribed 
by  said  Code  (see.  649),  with  the 
secretary  of  the  corporation  in  this 
state:  Ileld^  that  defendant  was 
entitled  to  move  to  have  the  levy 
set  aside  and  vacated;  and  that  an 
order  refusing  this  relief  was  re- 
viewable here.    (Id.) 

80.  To  authorize  a  review  here  of  an 
order  vacating  an  attachment,  it 
must  appear  m  the  order  itself 
that  it  was  not  vacated  in  the  ex- 
ercise of  the  discretion  vested  in 
the  court  below.  The  opinion  of 
that  couit  may  not  be  loosed  at  to 
ascertain  the  grounds  uf  the  deci- 
sion. (Brooks  agt.  ifex.  Jfat  Con. 
Co.,  93  If.  r.,647.) 


ATTORNEY  AND  CLIENT. 

1.  In  an  action  of  ejectment  brought . 
to  recover  the  possession  of  land 
and  damages  for  the  withholding 
thereof,  the  defendant  pleaded  a 
"counter-claim   to  the  damages 


demanded/'  consisting  of  taxes 
paid  and  improvements  and  re- 
pairs made  to  the  premises,  the 
amount  of  which  he  sought  to  set 
off  in  extinguishment  or  reduction 
of  the  plaintiff's  claim  for  dam- 
ages: Held,  that  as  this  claim  did 
not  constitute  a  cause  of  action, 
but  could  only  be  applied  to  re- 
duce the  damages  which  the  plain- 
tiff might  recover  (Code  of  Ciml 
Procedure,  sec.  1531),  it  did  not 
constitute  a  "counter-claim** 
within  the  meaning  of  that  term, 
as  used  in  section  66  of  the  said 
Code,  giving  the  attorney  of  the 
defendStnt  a  lien  thereon,  and  pre- 
venting the  parties  from  settling 
the  action  without  his  consent. 
(Pi&rson  agt  Safford,  80  Eun,  5521.) 

2.  An  attorney  cannot  refuse  to  go 
on  with  an  action  or  proceeding 
because  his  client  does  not  sup- 
ply him  with  money,  or  by  reason 
of  any  other  difficulty,  without 
running  the  risk  of  loosing  the 
benefit  of  the  relation  of  attorney. 

(In  re  H ,  an  Atty,  93  N,  >., 

381.) 

8.  In  case  of  such  refusal  it  is  with- 
in the  power  of  the  court  to  per- 
mit the  substitution  of  a  new  at- 
torney, and  it  is  within  its 
discretion  to  determine  upon  what 
terms  it  shall  be  done,  and,  among 
others,  whether  the  judgment  or 
order  when  obtained  shall  be 
chargeable  with  the  fees  of  the 
original  attorney.    (Id.) 

4.  In  proceedings  to  wind  up  the  af- 
fairs of  an  insolvent  life  insurance 
companv  M.  was  retained  as  at- 
torney tor  certain  policyholders, 
and  appeared  on  their  behalf.  A 
dividend  to  each  of  the  clients  of 
M.  was  declared;  he,  claiming  a 
lien  thereon  for  his  services, 
moved  that  the  receiver  be  re- 
quired to  pay  such  dividends  to 
him.  It  did  not  appear  that  the 
appearance  of  M.  was  entered  on 
the  record,  or  that  his  clients  were 
in  any  way  made  formal  parties  to 
the  proceedings  as  prescribed  by 
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the  Code  of  Ciril  Procedure  (see. 
1807),  or  that  his  services  procured 
the  dividends.  The  motion  was 
denied  unless  M.  should  file  with 
the  receiver  an  authority  to  receive 
such  dividends  signed  hy  his 
clients:  Held^  no  error;  that  if 
M.  had  a  lien  (as  to  which  guare)^ 
it  was  not  proper  for  the  court  to 
make  an  order  practicaUy  enforc- 
ing it,  without  notice  to  or  a  hear- 
ing of  his  clients.  (Atffy-Qen, 
a^.  K  Am,  L,  Ins,  Co.,  98  N,  T,, 
887.) 

5.  It  aeema,  that  if  the  lien  of  M.,  if 
any,  is  not  in  gross  on  all  the  divi- 
dends for  all  his  services,  but  a 
separate  lien  on  each  dividend  for 
services  rendered  to  the  one  en- 
titled thereto.    (Id,) 

6.  An  attorney,  retained  generally  to 
conduct  a  legal  proceeding,  enters 
into  an  entire  contract  to  conduct 
the  proceeding  to  its  termination, 
and  if,  before  such  termination,  he 
abandon  the  service  of  his  client 
without  justifiable  cause  and  rea- 
sonable notice,  he  cannot  recover 
for  the  services  he  has  rendered. 
(Tenney  SLgt.  Berger,  98  N.  F.,  624.) 

7.  The  employment,  however,  by 
the  client,  without  the  consent 
of,  or  consultation  with,  the  at- 
torney, of  a  counsel  with  whom 
the  attorney's  relations  are  such 
that  they  cannot  cordially  co-op- 
erate, is  a  justifiable  cause  for  his 
withdrawal  from  the  case,  and 
upon  such  withdrawal  the  client 
is  liable  for  services  rendered. 
(Id.) 

ATTORNEY'S  LIEN. 

1.  Where  the  attorney  of  a  railroad 
company  had  a  lien  for  his  costs 
upon  a  judgment  for  the  company, 
and  the  company,  pending  the 
action,  became  insolvent,  the  com- 
pany's receiver  has  no  title,  le^l  or 
equitable,  to  such  costs;  and  if  the 
.  other  party  to  the  action,  after 
notice  of  the  attorney's  lien,  pay 
l^e  judgment  to  the  receiver,  he 


is  not  thereby  protected 
cution  issued  on  such 
(Matter  of  Bailey,  ante, 

3.  The  lien  of  an  attoi 
judgment  recovered 
amount  of  his  costs,  <S 
settled  and  has  been  n 
an  equitable  asslgnme 
judgment  to  him.  (iV 
Lane,  arUe,  400.) 

8.  Where  costs  only  are  c 
protect  his  rights  he  is 
to  ^ve  notice  of  lien.  ] 
as  in  this  case,  notice  i 
no  settlement  of  the 
between  the  parties  thei 
set-off  or  otherwise  will  ] 
which  defeats  the  lien  ol 
ney.    (Id,) 

BAIL. 

1.  An  indictment  for  con 
found  by  the  court  of  ( 
Albany  county;  an  appli 
a  writ  of  habicu  carpus 
by  the  accused  who  wa 
in  New  York  city,  to  a 
the  supreme  court  in  1^ 
At  the  time  of  the  hearii  i 
the  court  of  oyer  and  t< 
and  for  Albany  county  i 
sion:    Held,  that   the    i 
terminer  had  authority  I 
prisoner  (2  B,  8.  205,  set  \ 
and  so  that  the  iustic  i 
authority  to  let  tne  pi  i 
bail.     (2  R  8.,  728,  see 
(People  ex  rd,  agt.  Mead,  I 
415.) 

2.  Where  a  sheriff  has 
charged  from  liability  ur  i 
der  of  arrest  by  the  ju  i 
and  allowance  of  bail  as  i 
by  the  Code  of  Civil  J ' 
i^ees,  680,  681),  the  coi]  i 
power    to    renew   his 
(Lewis  agt  StetseTis,  93  J  i 

8,  Where,  therefore,  a  not 
tification  was  duly  sei 
plaintiff  not  appearing 
was  approved  by  defa 
that  the  court  had  no 
open  the  default.    (Id,] 
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BAILMENT. 

See  Contract. 

AvMtin  agt    SeUgman    et   al., 
anie,  88. 

BANKRUPTCY. 

1.  Where,  after  action  was  com- 
menced, the  plaintiff  was  adjudi- 
cated a  bankrupt  and  an  assignee 
of  his  property  and  estate   was 

.^Appointed : 

Hdd,  that  the  bankrupt  had  no 
1^^  right  to  maintain  the  action 
after  the  appointment  of  an  as- 
signee; and  upon  these  facts  being 
established  the  complaint  should 
be  dismissed.  {Dessau  agt  John- 
eon,  ante,  4.) 

2,  The  assignee  is  not  absolutely 
boimd  to  prosecute  the  action, 
but  if  he  elects  to  proceed  it  must 
be  in  his  own  name  and  not  in 
that  of  the  bankrupt    (Id.) 


BILL  OP  PARTICULARS. 

L  In  a  suit  to  recover  the  proceeds 
of  the  sale  of  plainti^s*  goods  by 
defendants,  as  agents,  less  their 
commissions,  under  a  contract,  the 
defendants  set  up'  a  counter-claim 
for  commissions  upon  other  goods, 
under  said  agreement  The  plain- 
tiffs replied  that  the  other  goods 
sold  were  under  contracts  excepted 
from  the  agreement : 

JSeld,  that  defendants  are  not 
entitled  to  a  bill  of  particulars  of 
such  contracts,  and  of  the  goods 
furnished  under  them.  {John  B. 
IFoy  Mamjfaeturing  Co,  agt  Com 
etoL,  ante,  152.) 

2.  A  party  can  only  be  required  to 
state  the  particulars  of  his  own 
cause  of  action  or  defense,  and  not 
the  cause  of  action  or  defense  of 
the  adverse  party.    (Id.) 

8.  The  power  of  the  supreme  court 
to  order  bills  of  particulars  ex- 
tends to  all  descriptions  of  actions, 
and  it  may  be  exercised  as  well  in 


behalf  of  the  plaintiff  as  of  the 
defendant  {Cl^fUn  agt  8nUih^ 
ante,  168.) 

4.  In  an  action  brought  by  plaintiff 
to  set  aside  a  general  assignment 
made  to  one  of  the  defendants  for 
the  benefit  of  creditors,  the  com- 
plaint alleged  that  the  assimment 
was  made,  executed  and  delivered 
with  intent  to  hinder,  delay  and 
defraud  the  creditors  of  the  aa- 
signor: 

Held,  that  defendants,  who  were 
by  an  order  of  the  court  allowed 
to  intervene  and  be  made  parties 
defendant  in  this  action,  were 
entitled  to  an  order  that  plaintiffs 
deliver  to  them  a  statement  in 
writing  of  the  times  and  places  at 
which  the  plaintifiis  expect  or  in- 
tend to  prove  any  acts  or  things 
which  serve  to  show  that  the 
assignment  was  done  with  fraudu- 
lent intent,  and  to  what  persons 
and  at  what  times  and  places  they 
will  claim  or  offer  to  prove  that 
the  assignor  made  secret  or  other 
assignments  of  his  estate.     (Id,) 

5.  Under  section  531  of  the  Code  of 
Civil  Procedure,  in  an  action  on 
an  accounting  for  goods  sold  and 
delivered,  a  bill  of  particulars 
should  contain  an  itemized  state- 
ment of  credits  as  well  as  debits. 
(Candee  agt  Baying^  ante,  452.) 

6.  WtUiamB  agt.  Shaw  (4  Abb.  /V., 
209)  disapproved  of  and  the  cases 
distinguished  where  the  action  is 
on  account  between  the  parties 
and  where  it  is  a  claim  of  one 
party.    (Id.) 

7.  An  order  directing  a  bill  of  par- 
ticulars is  not  reviewable  here, 
unless  it  clearly  transcends  the 
power  of  the  court  granting  it,  as 
defined  by  the  general  course  of 
practice  in  regard  thereto.  (Wit- 
Kowaki  agt  Paramare,  93  N.  T., 
487.) 

8.  The  scope  of  such  an  order  is  or- 
dinarily a  question  of  discretion. 
(Id.) 
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9.  Plaintiff's  complaint  alleged  in 
substHnce  that  he  was  the  equita- 
ble owner  of  a  claim  which  was 
assigned  by  L.,  the  nominal  owner, 
to  defendants,  to  be  collected  \^ 
them  "for  the  account  and  benefit 
of  plaintiff;"  that  defendant  col- 
lected the  same,  but  refused  to 
pay  over.  Defendant  P. ,  who  alone 
appeared,  set  up  in  his  answer, 
among  other  thin^,  that  the  claim 
was  originally  assigned  to  defend- 
ants by  L.  as  collateral  security 
for  a  loan  and  advances  made  to 
him  by  them,  and  thereafter  was 
absolutely  assigned  in  satisfaction 
of  ati  indebte&ess  ''for  money 
loaned,  advanced,  expended  and 
paid  out"  by  defendants  for  L., 
and  for  a  further  consideration  of 
$800.  An  order  was  granted  re- 
quiring said  defendants  to  furnish 
a  bill  of  particulars  of  the  alleged 
loans  and  advances,  stating  the 
date  and  amount  of  each,  whether 
made  by  check  or  otherwise,  and 
whether  made  to  L.  in  person,  if  | 
not,  to  whom,  and  by  which  of  the 
defendants:  ffdd,  that  the  order 

-  vr&8  not  broader  than  the  court 
had  the  power  to  grant,  and  so 
was  not  reviewable  here.    (Id.) 


BURDEN  OP  PROOF. 

1.  Upon  settlement  of  the  accounts 
ef  executors  a  claim  against  the 
estate,  based  upon  an  alleged  con- 
tract with  the  deceased,  which 
was  presented  and  sworn  to  in  the 
ordinary  manner,  was  allowed 
and  paid  by  the  executors:  Held, 
that  the  burden  was  upon  the  con- 
testants to  show  that  it  was  not  a 
Just  debt,  and  in  the  absence  of 
such  evidence  it  was  properly 
allowed.  {In  re  Fraaer^  92  if.  T., 
389.) 

CALENDAR. 

1.  A  preference  on  the  calendar  of 
this  court  of  an  action  for  dower, 
authorized  by  the  Code  of  Civil 
Procedure  {sec.  791,  eubd.  6),  can 
be  claimed  only  when  the  proof 


required,  i.  e.,  that  pi 
no  sufficient  means 
aside  from  the  estate 
versy,"  was  made  an 
allowing  the  preferen 
as  required  (see.  793), 
notice  of  argument  i 
(Ba/riktt  agt.  MusUner 
646.) 

2.  Where  in  an  action  li 
people  were  parties,  an 
by  the  attomey-generai 
did  not,  at  the  time 
notice  of  argument,  giy 
a  particular  day  in  tl 
which  he  woula  move 
scribed  by  the  provisi 
Code  of  Civil  Procedui 
ettbd.  1),  to  entitle  the 
preference,  but  served 
notice  of  argument  not 
tion*  that  the  cause  be 
for  a  day  named,  whi 
failed  because  the  court 
before    the    day    spe* 
making  it:  Held,  that 
was  not  entitled  to  a  x 
(People  ex  rel.  agt.  Kin 
y.,  647.) 

CANALS. 

1.  When  the  Chenango    : 
constructed    defendant  \ 
owned  lot  No  6,  and 
grantor  owned  lot  No. 
adjoined  five  on  the  t 
state,  previous  to  1887, 
ated  a  strip  of  land  frc  i 
side  of  lot  6,  and  adjat  < 
3  (appropriating  no  pai . 
for  the    Chenango    ca  i 
persons  interested  in  th  ! 
never  exhibited  to  the  ! 
a  statement  of  their  cl  i 
appraisement  was  man 
damages  and  braiefits  i  ! 
them  on  account  of  th€ 
ation,  and  nothing  ws  i 
the  state  for  the  land  ta  i 
canal  was  completed  ii 
was  operated  until  Ma  i 
when  it  was  abandonc 
to   chapter  404,  Lawf 
In  1862  the  plaintiff  b<  : 
has  since  remained,  th 
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lot  2,  east  of  and  adjacent  to  the 
canal,  and  on  the  side  opposite 
to  the  defendants'  lot.  In  1878 
the  defendants  became,  and  ha^e 
since  remained,  the  owners  of  lot 
No.  5,  on  which  the  canal  was 
built  In  March,  1882,  the  plain- 
tiff executed  the  release  required 
by  section  1  of  chapter  551  of 
JjBLWS  of  1880,  which  was  filed 
with  and  approved  by  the  super- 
intendent of  public  works,  and 
recorded  in  Broome  county  pur- 
suant to  chapter  288  of  Laws  of 
1881.  In  1882  defendants  entered 
upon  the  land  east  of  the  center 
line  of  the  canal  an(}  damaged  it, 
for  the  recoveiy  of  which  this 
action  is  brought: 

Held,  flrsty  that  under  1  Revised 
Statutes  {sec.  Id;  Id.  [tth  ed.],  629, 
see.  16),  the  canal  commissioners 
had  power  to  appropriate  land  for 
the  use  of  the  canal. 

JSeeand.  Entering  upon  the  land 
and  constructing  the  canal, 
amounted  under  the  statute  to  a 
legal  appropriation  of  all  of  the 
land  within  the  blue  or  external 
lines  of  the  canal.  The  legality 
or  completeness  of  the  appropri- 
aton  did  not  depend  upon  a 
prior  assessment  or  payment  of 
dama^. 

Third.  That  the  state  ac<}uired 
a  fee  or  permanent  interest  in  the 
land,  which  survived  the  aban- 
donment of  the  canal,  and  which 
could  be  granted  to  the  adjoining 
owner  by  the  legislature. 

Fourth.  That  plaintiff,  by  his 
compliance  with  the  ret^uirements 
of  section  1  of  chapter  551  of  the 
Laws  of  1880,  derived  from  the 
state  a  title  to  the  land  in  question 
which  cannot  be  overthrown. 
(BirdsaU  agt.  Gary,  ante,  858.) 


CASE. 

1.  After  a  referee  had  made  his  re- 
port in  favor  of  plaintiff,  the  lat- 
ter, as  a  consideration  of  its  de- 
livery, executed  an  agreement 
giving  to  the  former  a  first  lien, 
for  his  fees,  "  upon  the  judgment 


and  claim  of  the  plaintiff,"  the 
same  to  be  paid  "  out  of  the  first 


monevs  collected 


upon 


said  judgment  or  any  subsequent 
judgment  that  may  be  recovered." 
both  plaintiff  and  the  referee 
knew  at  the  time  that  defendant 
intended  to  appeal:  Heldy  that 
the  referee  was  disqualified  from 
settling  the  case;  that  plaintiff, 
having,  by  his  own  act,  thus  cre- 
ated the  disqualification,  and 
amendments  having  been  served 
to  the  case  as  proposed,  he  was 
not  entitled,  as  of  course,  to  the 
benefit  of  the  provision  of  the  Code 
of  Civil  Procedure  {sec.  997)  which, 
in  the  case  of  disability  of  a 
referee,  permits  the  court  to  pre- 
scribe the  manner  of  settling  the 
case  but  that  an  order  setting  aside 
the  report  and  judgment  entered 
thereon  was  in  the  discretion  of 
the  court  and  so  was  not  review- 
able here.  {LeoncMrd  agt  MtUrff, 
93  N.  F.,  892.) 


CEllTIORARL 

1.  Though  some  of  the  grounds  up- 
on a  motion  to  quash  a  writ  of 
certiorari  may  be  well  taken,  the 
case  should  be  disposed  of  upon 
the  merits  where  quashing  the 
writ  would  simply  remit  the  par- 
ties to  another  proceeding,  and 
would  necessarily  result  in  greater 
delay.  {TJie  People  ex  reL  Second 
Awnue  R.  E.  Co.  agt  Com'rt 
Fublie  Parks,  ante,  293.) 

2.  The  provisions  of  chapter  16  of 
the  Code  of  Civil  Procedure  in 
reference  to  appeals. do  not  apply 
to  an  appeal  m  a  proceeding  by 
certiorari  commenced  prior  to 
September  1,  1880  (CWd,  see.  3347, 
siibd.  11).  {People  ex  reL  agt 
French,  92  If.  T.,  806.) 

3.  Upon  a  writ  of  certiorari  brought 
to  review  proceeding  of  the 
board  of  police  commissioners  of 
the  city  of  New  York,  in  dismisa- 
ing  a  member  of  the  police  force. 
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only  errors  of  law  materially  af- 
fecting the  rights  of  the  party 
may  be  corrected.  {People  ex  ret 
agt  JBtf,  JP^Uee  Ocmm^rs,  98  N,  T,, 
97.) 

4.  If  there  was  evidence  to  sustain 
the  charge,  sufficient  so  that  the 
verdict  of  a  jury  finding  the  facts 
would  not  be  set  aside  as  against 
the  weight  of  evidence,  the  de- 
cision of  the  board  may  not  be 
reviewed  here.    {Id.) 


CHALLENGE  OF  JURORS. 

1.  Upon  the  trial  of  an  indictment 
for  murder  a  juror,  challenged  by 
the  prisoner  for  principal  cause, 
testified,  in  substance,  that  he  had 
read  and  talked  about  the  case, 
and  had  formed  an  opinion  as  to 
the  guilt  or  innocence  of  the 
prisoner,  but  that  such  opinion 
would  not,  as  h6  believed,  influ- 
ence his  verdict,  and  that  he  could 
render  an  impartial  verdict:  Heldt 
that  the  challenge  was  properly 
overruled  {Code  of  GHminal  Pro- 
cedure, see.  876).  {People  agt.  Cor- 
netti,  92  N.  K,  85.) 


CHATTEL  MORTGAGE. 

1.  The  non-filing  of  a  chattel  mort- 
gage does  not  render  it  invalid  as 
between  the  mortgagor  and  mort- 
gagee. {Pancoast  agt.  American 
JlecUing  and  Power  Co.,  ante,  49.) 

2.  Where  a  chattel  mortgage  gives 
to  the  mortgagor  a  right  or  posses- 
sion till  the  payment  of  the  mort- 
gage debt  be  demanded,  he  has 
an  interest  in  the  mortgaged  prop- 
erty that  may  be  levied  upon  and 
sold.  (Lyman  et  oL  agt.  Boioe, 
ante,  481.) 


CHILDREN. 

1.  WTiere  a  child  under  sixteen  years 
of  age  was  tried  and  convicted  by 


the  court  of  special  sessi 
city  of  New  York,  of  pet 
and  committed  by  the  i 
to  the  House  of  Refug 
term  of  three  monlbs, 
taken  by  the  siierifT  to  s 
of  Refuge,  and  was  then 
to  the  superintendent 
agers  thereof,  but  the  a 
intendent  and  manager 
to  receive  him,  for  th 
reason  that  he  was  com] 
a  specified  time,  and  ti 
returned  the  prisoner  U 
prison ;  on  habeas  eorptis 
Held,  that  there  is  no 
tion  for  the  prisoner's 
in  tlTe  city  prison,  anc 
House  of  Refuge  has  r 
receive  him  from  the  sh 
he  is  entitled  to  his  c 
{IfaUer  of  Lewineki,  ante 

2.  Is  the  House  of  Refuge 
institution  as  is  describ* 
tion  4  of  chapter  41)6  of 
of  1881,  and  therefore 
receive  the  relator  on  the 
ment  of  the  court  of  sp  i 
sions,  quare,    {Id.) 

8.  A  child  under  the  age  of 
years  who  is  found  en  \ 
the  occupation  of  collect! : 
from  any  market  in  a  pul 
in  the  city  of  New  York, 
of  an  offense  punishable  <  i 
acts  of  1877,  and  the  ac  > 
amending  the  same,  anc 
committed  by  such  mag 
certain  incorporated  ins: 
amon^  which  is  the  N: 
Catholic  Protectory.     {A 
Serafino,  ante,  179.) 

4.  A  police  justice  has  the  p[ 
jurisdiction  to  so  conmiil 

5.  Such  magistrate  has  the 
under  the  laws  of  1882, 
termine  the  age  of  the  • 
personal  inspection.  Hi 
obliged  to  direct  an  exai 
by  a  physician  for  that 
(Td.) 

6.  The  court  has  no  power  < 
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corpus  to  retry  the  questions  of 
fact  on  which  the  findings  of  a 
court  of  original  iurisdiction  must 
be  presumed  to  have  been  predi- 
cated.   (Id.) 

7.  The  New  York  Juvenile  Asylum 
of  the  city  of  New  York  have 
power,  under  the  eighteenth  sec- 
tion of  their  charter,  in  their  dis- 
cretion, to  bind  out  a  child  who  is 
under  the  age  of  fourteen  and 
above  the  age  of  seven  years,  and 
who  has  been  committed  to  said 
asylum  by  a  police  justice  after 
having  been  proved  by  competent 
evidence  to  be  embraced  within 
the  eighteenth  section  of  the  act, 
entitled  ''An  act  relative  to  the 
powers  of  the  common  council  of 
the  city  of  New  York  and  the 
police  and  criminal  courts  of  said 
city,  approved  January  33,  1883." 
(Mattffr  of  Hn'gyth,  arUe,  180.) 


CODE  OP  PROCEDURE. 

1.  Section  135  —  Where  a  summons 
was  served  upon  a  non-resident 
infant  defendant  in  a  foreclosure 
action,  under  the  provisions  of 
tliis  section  of  the  old  Code,  it  was 
sufficient  if,  in  addition  to  the  re- 
quired publication,  a  copy  of  the 
summons  and  complaint  were  de- 
posited in  the  post-offloe  directed 
to  the  infant  at  its  place  of  resi- 
dence. Personal  service  of  the 
papers  upon  the  infant,  or  service 
by  mail  or  personally  upon  its 
father,  mother  or  guardian,  was 
unnecessary.  (Home  Ins,  Co,  agt 
Head,  80  Jlun,  405.) 

2.  Section  186— In  an  action  to  fore- 
close a  mortgage  the  summons 
was  served  upon  the  unknown 
heirs  of  one  Ringland,  the  owner 
of  the  equity  of  redemption,  un- 
der an  order  made  in  pursuance 
of  subdivision  5  of  section  185  of 
the  Code  o|  Procedure,  as  amend- 
ed in  1860.  It  was  granted  upon 
an  affidavit  made  by  the  plaintiff's 
attomeyr  which  stated  no  reason 
why  it  was  not  made  by  the  plain- 


tiff. It  stated  the  death  of  fUnK- 
land;  that  the  deponent  had  made 
dilifi^nt  search  and  inquiiy  for 
his  heirs-at-law  and  next  of  kin, 
but  had  been  unable  to  lind  anj 
of  them  or  any  of  his  relations; 
that  he  had  visited  Ringland's 
former  neighbors  and  could  only 
hear  that  he  once  had  a  sister  but 
could  not  find  out  her  name  or 
residence :  Held,  that  the  affidavit, 
thus  made  by  the  attorney,  was 
defective  in  that  it  did  not  show^ 
that  the  names  or  residences  of 
the  parties  in  interest  were  un- 
known to  tne  plaintiff,  and  in  that 
it  failed  to  state  the  sources  from 
which  the  attorney's  information 
was  derived.  (Fiaer  agt.  Lock- 
tooodf  dO  Hun,  6.) 

8.  Sections  834,  855,  836,  83S,  340  ^ 
After  two  sureties,  A.  and  B., 
had  executed  a  joint  and  several 
undertaking  under  sections  3:i4 
and  838  of  the  old  Code  for  a 
stay  of  proceedings  on  appeal,  A. 
justified,  but  when  subs^uently 
B.  was  examined,  the  justice  l)e- 
fore  whom  the  examination  took 
place  filed  a  memorandum  that  he 
was  not  qualified,  and  that  de- 
fendant in  the  action  must  pro- 
duce another  surety.  Meantime, 
intermediate  the  filing  of  the 
memorandum  and  the  entry  of  an 
order  thereon,  the  defendant  exe- 
cuted the  undertakings  upon 
which  this  action  was  brought, 
which  were  approved: 

Held,  that  by  the  memorandum 
and  order  referred  to,  the  justice 
approved  of  A.  as  oqe  of  the 
sureties  upon  the  undertakings: 
that  it  was  not  necessary  that  A. 
should  join  in  the  execution  of 
the  undertaking  with  defendant, 
and  even  if  A.  is  not  liable  upon 
his  undertaking  for  want  of  a 
formal  indorsement  of  approval 
upon  it,  the  defendant  should  not 
be'  relieved  from  liability  on  his 
undertakings,  which  stayed  plain- 
tiff's proceedings.  (Hooker  agt. 
Townsendf  atUe,  849.) 

4.  Section  285  —  Pending  a  contest 
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as  to  the  validity  of  a  will  a  special 
administrator  was  appointed.  A 
judnnent  had  been  recovered 
against  the  decedent  prior  to  his 
death.  An  attachment  against 
the  judgment  creditor  was  sought 
to  be  executed  upon  the  judgment 
by  service  of  copy  upon  the  ex- 
ecutrix named  in  the  will.  The 
specif  administrator  was  then 
acting,  and  the  contest  was  then 
and  is  still  pending:  Held^  that 
the  executrix  had  no  power  to  re- 
present the  estate,  and  so  was  not 
the  "individual  holding  such 
property  "  within  the  meaning  of 
the  provision  of  the  Code  of  Pro- 
cedure {kc.  285),  authorizing  the 
execution  of  an  attachment  by 
service  of  a  copy;  that,  therefore, 
the  judgment  was  not  reached  by 
the  attachment;  and  that  an  order 
of  the  surrogate  denving  an  ap- 
plication of  the  attachment  cred- 
itor for  the  payment  of  the  same 
to  him  was  proper.  {In  the  Matter 
of  the  claim  of,  Flandrow,  92  N. 
r.,  256.) 

CODE  OP  CIVIL  PROCEDURE. 

1.  Section  66— In  an  action  of  eject- 
ment brought  to  recover  the  pos- 
session of  land  and  damages  for 
the  withholding  thereof,  the  de- 
fendant pleaded  a  **  counter-claim 
to  the  damages  demanded,"  con- 
sisting of  taxes  paid  and  improve- 
ments and  repairs  made  to  the 
premises,  the  amount  of  which  he 
sought  to  set  off  in  extinguish- 
ment or  reduction  of  the  plaintiff's 
claim  for  damages:  Held,  that  as 
this  claim  did  not  constitute  a 
cause  of  action,  but  could  only  be 
applied  to  reduce  the  damages 
which  the  plaintiff  might  recover 
(Code  of  CivU  Procedure,  see,  1581), 
it  did  not  constitute  a  "  counter- 
claim '*  within  the  meaning  of  that 
term,  as  used  in  this  section  of 
the  said  Code,  giving  the  attorney 
of  the  defendant  a  lien  thereon, 
and  preventing  the  parties  from 
settling  the  action  without  his 
consent.  (Pienon  agt  8afford,  80 
Hun,  531.) 
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2.  Section  101  — The  comp 
in  set  forth  a  demand  fo; 
the  answer  denied  liabili 
up  a  counter-claim  for 
The  trial  court  found 
fendant  and  gave 
against  plaintiff  for  the 
claim.  The  general  tern 
the  judgment:  Held, 
amount  of  the  two  clain 
tuted  **  the  matter  in  conl 
within  the  meaning  of  th 
of  the  Code  of  Civil  I 
{subd.  8),  and  that  this  \ 
jurisdiction  on  appeal.  ( 
agt.  W.  8,  Bank,  92  iV: 

8.  Section  190,  1886,  184( 
An  appeal  ma^  be  take 
general  term  from  an  i 
tory  judgment  (Code  of 
cedure,  eec.  1849),  but  sue 
ment  can  only  be  reviews 
court  on  appeal  from 
j  udgment.  ( Viotory  agt. 
N,  r.,  650.) 

4.    Section    191  — The    c 
alleged   that   the   propt 
chased  was  much  less 
than  the  amount  of  stock 
payment  therefor.    The  i 
of  the  W.  U.  T.  Co.  wi 
parties  defendant,  and  j  i 
was  asked  against  them  i 
ally  for  the  amount  the  si 
ment  exceeded  the  vak 
property,  and  for  the  an 
the  stock  dividend  in  ca 
been  issued  and  distributi  i 
corporation  alone  appea  : 
the   order  of   the   genei  i 
which  reversed  the  jud^ 
favor  of  defendants  and 
a  new  trial,  giving  the  pi  i 
stipulation,  iot  judgment  i 
in  case  of  affirmance:  L 
the  appeal  was  (proper.    ( I 
2^i,Weetem  Union  Teleg? 
98  iV.  r.,  162.) 

6.  Section  881  — An  actio: 
partnership  accounting,  w 
articles  are  tinder  seal,  is 
red  until  twenty  years. 

Where  the  defendant, 
partnership  agreement,  a^i 
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pay  one-half  the  losses  and  ex- 
penses and  has  failed  to  do  so,  and 
plaintiff,  under  his  partnership 
liability  to  third  persons,  has  paid 
the  whole,  the  basis  of  an  action 
by  plaintiff  to  recover  one-half  the 
sums  paid  by  him  is  the  defend- 
ant's covenant  to  pay  over  half 
and  its  breach.  (Demnelle  agt. 
hkidy,  ante,  828.) 

6.  Section  383 ->  Plaintiff's  com- 
plaint alleged  that  defendant 
"  improperly,  carelessly,  negli- 
gently and  unlawfully  suffered  ice 
and  snow  to  be  and  remain  upon 
the  cross-walk,"  at  the  intersection 
of  two  streets  in  the  city  of  New 
York;  that  in  cousequence  thereof 
plaintiff,  while  passing  over  said 
cross-walk,  was  thrown  to  the 
ground  and  injured,  and  plaintiff 
asked  to  recover  the  damages  sus- 
tained: Hdd,  that  the  action  was 
"to  recover  damages  for  a  per- 
sonal injury  resulting  from  negli- 
gence," within  the  meaning  of  the 
provision  of  this  section  of  the 
Code  of  Civil  Procedure  lim- 
iting the  time  for  the  commence- 
ment of  such  action  to  three 
years.  {Diekinson  agt  The  Mayor, 
^.of  CUyofNew  fork,  W N.  Y,, 
684.) 

7.  Sections  383,  414— Plaintiff  was 
injured  by  reason  of  defendant's 
negligence  in  April,  1877.  She 
commenced  this  action  to  recover 
damages  in  January,  1880:  Held^ 
that  the  statute  of  limitations  was 
not  a  bar,  as  the  case  was  governed 
by  the  three  years  limitation  pre- 
Bcribed  by  the  Code  of  Civil  Pro- 
cedure {eec,  888,  tubd.  5);  not  by 
the  one  year  nile  previously  exist- 
ing (wc.  7,  chop,  431,  Lamof\%l%)\ 
that  the  case  was  not  within  the 
exception  in  the  provision  of  said 
Code  (9ec,  414),  making  the  rule  of 
limitations  therein  prescribed  the 
onlv  one  thereafter  applicable  to 
civii  actions,  except  where  a  per- 
son was  entitled,  when  the  Code 
took  effect,  to  commence  an  action, 
and  did  so  within  two  years  there- 
after {Acker  agt.  Acker  81  N.  T., 


143,  dietinguuhed),    (W€Uwn  agt. 
Forty-Second    Street,    dbe,,    R.    R, 

Co,,  nN,  r.,6-i2.) 

8.  Section  S95— April  3,  1875,  the 
defendant's  intestate  conveyed 
certain  real  estate  to  his  three  sons. 
The  deed  contained  a  clause  pre- 
vidinff  that  the  premises  were  con- 
veyealo  the  grantees  "subject  to 
the  following  amounts  due  by^  me 
to  the  parties  hereafter  specified, 
which  forms  a  part  of  the  consid- 
eration above  expressed;  and 
which  I  charge  the  said  estate 
above  conveyed  with  the  payment 
thereof ;  and  which  several 
amounts,  together  with  the  inter- 
est, the  said  parties  of  the  second 

Eart  assume  and  agree  to  pay,  to 
Daniel  De  Freest  (the  plaintiff), 
about  $6tK)  »  *  ♦  together 
with  the  legal  interest  thereon." 
The  deed  was  accepted  by  the 
grantees.  In  an  action  against 
the  administrator  of  the  grantor 
to  recover  the  amount  of  the  said 
debt,  brought  after  the  grantees, 
in  an  action  brought  against  them, 
had  been  held  to  be  discharged 
from  liability  therefor:  lleldy  tliat 
the  clause  in  the  deed  was  a  suffi- 
cient written  acknowledgment  of 
the  debt  by  the  grantor,  within 
this  section  of  the  Code  of  Civil 
Procedure,  to  take  the  case  out  of 
the  statute  of  limitations.  {De 
Freest  agt.  Warner,  30  Hun,  94.) 

9.  Sections  410,414— April  5, 1872, 
the  defendant's  testator  died,  leav- 
ing a  will  by  which  he  bequeathed 
to  the  plaintiff  a  legacy  of  $400, 
with  interest  to  commence  one 
year  after  his  death.  The  plain- 
tiff who  resided  in  Missouri, 
claimed  to  have  been  informed  by 
the  executor,  the  defendant,  that 
the  deceased  had  left  her  a  legacy 
of  $300,  payifcble  at  a  future  time, 
for  which  he  would  then  give  her 
$280;  that  relying  upon  this  state- 
ment she  acceptmi  the  said  sum 
and  gave  him  a  receipt  for  $800. 
In  February,  1881,  she  was  first 
informed  of  the  amount  of  the 
legacy  left  to  her,  and  in  June, 
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1881,  she  commeQ(*c(l  proceedings 
in  the  surrogate's  court  to  compel 
the  payment  of  the  balance  due 
her  thereon.  The  executor  had 
never  filed  any  inventory,  nor  had 
he  had  his  account  judicially 
.settled:  llfM^  that  although  prior 
to  the  adoption  of  the  Code  of 
Civil  Procedure  there  was  no  stat- 
ute of  limitations  applicable,  in 
express  terms,  to  such  proceedings 
in  a  surrogate's  court,  yet,  as  the 
plaintiff  then  had  a  concurrent 
remedy  bjr  action  at  law,  the 
statutory  limitation  applicable  to 
the  latter  was  also  applicable  to 
the  foimer  proceeding.  That  as 
the  plaintiff's  right  of  action  was 
not  barred  by  the  statutes  in  force 
at  the  time  of  the  adoption  of  the 
first  part  of  the  Code  of  Civil  Pro- 
cedure, September  1,  1877,  and  as 
as  it  did  not  fall  within  any  of  the 
exceptions  specified  in  section  414 
thereof,  it  was  thereafter  governed 
bv  the  rules  therein  prescribed. 
That  as  section  0  of  2  Revised 
Statutes,  114,  giving  a  right  of  ac- 
tion for  a  legacy,  and  section  1819 
of  the  Code  uf  Civil  Procedure, 
which  took  the  place  of  the  said 
section  of  the  Revised  Statutes 
upon  its  repeal  bv  chapter  245  of 
of  1880,  required  a  demand  for 
the  legacy  to  be  made  upon  the 
executor  before  any  action  could 
be  brought  therefor,  the  limitation 
applicable  to  the  cause  of  action 
thereby  given  was  prescribed  by 
section  410  of  the  said  Code. 
That  as  this  case  fell  within  the 
first  of  the  exceptions  specified  in 
the  said  section,  and  as  by  it  the 
time  is  to  be  computed  onlv  from 
the  time  when  the  person  having 
the  right  to  make  the  demand  has 
actual  knowledge  of  the  facts 
upon  which  that  right  depends, 
the  statute  did  not  begin  to  run 
against  the  plaintiff's  cause  of  ac- 
tion until  February,  1881.  That 
as  the  plaintiff  had  a  right  to 
maintain  an  action  at  law  to  re- 
cover the  legacy  at  the  time  these 
proceedings  were  instituted  in  the 
surrogate's  court,  they  were  not 
barrea  by  the  statute  of  limita- 


tions. Subdivision  8  ( 
414  of  the  Code  of  (;ivi 
ure  was  not  intended  t 
any  cause  of  action  < 
medial  provisions  of  the 
in  respect  to  the  limitat 
tions,  to  which  it  woul 
titled  otherwise  (House  a 
8  Bedf.  Sur.  R,  807, 
and  dinting Hished).  (D 
Wilkie,  80  Hun,  687.) 

10.  Section    410  — The 
of  this    section    provid 

,    where  "a  demand   is 
to  entitle  a  person  to  irn 
action,  thetime  within  ^ 
action  must  be  commei 
be  computed  from  the  ti 
the  right  to  make  the  d 
complete,''  is  applicable 
against  the  city  of    Ne 
Such  an  action  is   n 
from  the  operation  of 
vision  by  the  provision 
declaring  that  **  any  spc 
vision  of  the  statutes  r  i 
unrepealed    *    ♦    ♦   wh:  : 
plicable  exclusively  to  ai 
aniinst   said   city    shall 
affected  by  the  Code.    L  ' 
agt  The  Mayor,  92  N.  r.,  i 

11.  Sections  414.  452  — Wl  : 
ing  the  pendency  of  pre  : 
for  an  accounting  insti  i 
the  receivers  of  an  insoi  ; 
surance  company,  one  o 
ceivers  dies,  the  court  hi  f 
to  make  an  order  revi^  i 
continuing  the  accounting 
his  executors  and  direct: : 
to  come  into  such  accoun 
stand  by  such  orders  anc 
as  may  be  made  therein  ( I 
Foster,    7    Hun,    129,     jl 
(Matter  of   Columbian    1 1 
Co.,  80  Ilun,  842.) 

12.  Sections  416,  728,  8165- 
a  summons  issued  out  of  I 
rine  court  of   the   city   ; 
York,  in  an  action  where 
tachment  and  order  direct 
ice  by  publication  was    ; 
which   stated    the    time 
which  defendant  was  rcq  i 
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answer  at  six  days,  instead  of  ten, 
as  required  by  the  Code  of  Civil 
Procedure  {mc.  81  G5,  subd.  2):  Held, 
tliat  the  defect  was  not  a  jurisdic- 
tional one,  but  an  irregularity 
merely;  that  the  court  obtained 
juriscfiction  of  the  action  from  the 
time  of  granting  the  attachment 
{QxU,  9ee.  416);  that  the  summons, 
therefore,  was  amendable  {see. 
Tid);  and  that  an  order  amending 
it  nunc  pro  tunc  was  properly 
granted.  {Gribbon  et  cU.  agt  Fred, 
«3  JV.  r.,  93.) 

18.  Sections  421,  422  — An  order 
extending  time  to  answer  is  equi- 
valent to  a  notice  of  appearance. 
(Kratue  agt.  AveriU,  ante,  97.) 

14.  Section  489  —  Since  the  amend- 
ment of  1879,  of  this  section  of  the 
Code  of  Civil  Procedure,  provid- 
ing for  order  for  publication  of 
summons  to  be  served  on  a  non- 
resident defendant,  the  actual  pre- 
sentation of  the  particular  verified 
complaint  to  the  judge  is  unneces- 
sary. Where  there  is  a  verified 
complaint  on  file  in  the  county 
clerk's  office  and  the  affidavit  pre- 
sented for  the  order  of  publication 
sets  forth  such  fact  and  annexes 
a  copy  thereof  it  is  sufficient. 

A  clerical  error  in  the  order  of 

Eublication,  i.  e.,  mistake  in  the 
rst  name  of  one  of  the  defendants, 
"Albert  instead  of  Alfred,"  where 
the  affidavits  and  the  copies  of 
order  also  summons  and  notice 
served  on  defendant  contain  the 
correct  name,  is  not  sufficient  to 
vitiate  the  service. 

Mor  is  the  omission  of  the 
words  "without  the  state"  from 
the  notice  sufficient  to  render  the 
service  void. 

When  the  summons  and  com- 
plaint are  served  on  the  defend- 
ants personidly,  without  the  state, 
a  copy  need  not  be  mailed  to 
them.  (McCuUy  et  4U,  agt.  EeOer 
0t  cU.,  ante,  468.) 

15.  Section  489  — When  the  allega- 
tions in  the  papers  on  which  an 
order  for  the  service  of  a  sum- 


mons by  {Publication  was  issued 
was  as  follows:  The  afl9davit 
alleged  "that  as  deponent  is  in- 
formed and  believed  that  the 
defendants  are  not  residents  of 
this  state,  but  reside  in  tbc  city 
of  Laredo,  state  of  Texas,  as 
deponent  is  informed  by  defend- 
ants themselves  in  letters  re- 
ceived from  them  at  said  place." 
Also,  "that  deponent  has  caused 
a  summons  and  complaint  to  be 
issued  in  this  action  against  the 
said  defendants  to  the  sheriff  of 
the  city  and  county  .of  New  York, 
but  that  said  defendants  cannot 
be  found,  after  due  diligence, 
within  this  state,  and  that  depo- 
nent is  informed  and  believes  that 
said  defendants  are  now  in  the 
city  of  Laredo,  state  of  Texas." 
The*  complaint  states  that  the 
defendants  are,  and  at  all  times 
hereinafter  mentioned,  were  co- 
partners, doing  business  in  tha 
city  of  Laredo,  state  of  Texas. 
under  the  firm  name  of  Tomas 
Dwyer  &  Co. : 

Iield,  that  this  was  not  sufiScient 
under  this  section  of  the  Code  of 
Civil  Procedure  to  authorize  the 
granting  of  this  order.  (Oreen- 
Oaum  agt.  Dwyer,  ante,  266.) 

16.  Sections  440,  448  — Service  of  a 
summons  upon  a  non-resident  in- 
fant defendant  in  partition  not 
necessary,  provided  the  infant 
voluntarily  appear  in  the  action 
by  its  guardian  ad  litem. 

The  insertion  of  the  words  "  by 
publication  "  instead  of  the  words 
"  without  the  state  of  New  York," 
in  the  notice  indorsed  upon  the 
summons  served  personally  with- 
out the  state,  under  an  order  of 
publication,  is  not  a  valid  objec- 
tion to  title — it  is  not  jurisdic- 
lionaL  {ThuOe  et  al  agt.  ThMe 
et  at,,  ante,  472.) 

17.  Section  440  —  Under  this  section 
of  the  Code  of  Civil  Procedure, 
providing  for  the  service  of  a 
summons  upon  a  non-resident,  it 
is  sufficient  if  the  order  directs 
tbe  service  to  be  made  by  publi- 
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cation  and  by  depositing  the  prop- 
er papers  in  tbe  post-office.  It  is 
not  necessary  that  it  should  also 
provide  that  the  service  may,  at 
the  option  of  the  plaintiff,  be 
made  on  the  defendant  personally 
without  the  slate.  {ONeU  agt. 
Bendtr,  80  Han,  204.) 

18.  Sections  447,  448  —  An  action 
which  seeks  to  enjoin  payment  of 
money  to  individuals,  cannot  be 
maintained  without  making  them 
parties  to  it. 

He  who  is  deprived  of  his  prop- 
erty, or  what  he  claims  to  be  his, 
is  entitled  to  be  heard,  and  no 
iud^ment  can  be  rendered  depriv- 
ing him  of  that  which  he  claims 
to  be  his,  without  bringing  him 
before  the  court,  which  is  asked 
to  determine  his  rights.  (Smith 
agt.  Crissey,  ante,  112.) 

19.  Section  451  —  The  provision  of 
the  Code  of  Civil  Procedure,  au- 
thorizing a  plaintiff,  who  is  ignor- 
ant of  the  name  of  a  defendant, 
to  designate  him  in  the  summons 
by  a  fictitious  name,  implies  an 
action  commenced,  and  a  defend- 
ant sued,  or  intended  to  be  sued, 
whose  name  is  unknown ;  it  does 
not  permit  the  use  of  such  a  name 
applicable  to  no  particular  indi- 
vidual, but  adopted  as  an  expedi- 
ent to  cover  the  name  of  a  person 
whose  name  is  known,  who  is  not 
sued  or  intended  to  be  sued  at  the 
outset,  and  thus  permit  him  to  be 
brought  in,  in  case  plaintiff  dis- 
covers, at  some  later  period,  that 
he  should  have  been  made  a 
defendant. 

In  an  action  brought  to  test  the 
validity  of  certain  town  bonds, 
and  to  restrain  their  transfer  pend- 
ing the  litigation,  the  Bank  of  O. 
was  made  a  defendant.  Fictitious 
names  were  used  to  designate  de- 
fendants whose  names  were  un- 
known. Upon  an  affidavit  aver- 
TXTL^  that  V.  W..  the  president  of 
said  bank,  had  testified  that  he  at 
one  time  owned  $30,000  of  said 
bonds  and  had  disposed  of  them, 
and  that  S.,  the  cashier  of  said 


bank,  had  had  the  custody  of 
many  bonds  and  knew  their  own- 
ers, an  order  was  obtained  for 
their  examination  before  triaL 
No  official  action  on  the  part  of 
the  bank  was  averred,  and  it  was 
not  named  either  in,  the  affidavit 
or  order  as  one  of  the  parties  to 
be  examined.  Neither  V.  W.  nor 
S.  was  named  as  a  defendant: 
Held,  that  the  order  was  properly 
vacated ;  that  there  was  no^right 
to  examine  the  officers  as  such  and 
by  virtue  of  their  relation  to  the 
bank ;  that  it  could  not  be  claimed 
that  they  were  sued  by  the  ficti- 
tious names,  or  that  they  were  ex- 
pected to  be  adverse  parties  (6Me, 
Kc.  870);  and  that  they  could  not 
be  examined  as  witnesses,  as  no 
case  was  made  for  their  examina- 
tion as  such.  {Town  of  Hancock 
agt.  TJie  First  National  Bank,  9i5 
K  Y„  82.) 

20.  Sections  791,  793— A  preference 
on  the  calendar  of  this  court  of 
an  action  for  dower,  authorized 
by  the  Code  of  Civil  Procedure 
{see,  791  iuM.  6),  can  be  claimed 
only  when  the  proof  required, 
f.  0.,  that  plaintiff  ''  has  no  suffi- 
cient means  of  support  aside 
from  the  estate  in  controversy," 
was  made  and  an  order  allowing 
the  preference  obtained  as  re- 
•(^uircd  {sec.  798),  before  the  no- 
tice   of    argument   was    served. 

,  {BariUtt  agt  MusUner,  9^  K  T„ 
640.) 

21.  Sections  500,  514— A  plaintiff 
cannot,  in  his  reply,  plead  an 
independent  counter-claim  to  a 
counter-claim  set  up  by  the  de- 
fendant, ifiohn  et  al.  agt  HvMon, 
ante,  150.) 

22.  Section  501  — A  claim  for  the 
wrongful  conversion  of  a  chattel, 
which  is  a  cause  of  action  arising 
out  of  a  tort,  cannot  be  set  up  by 
way  of  a  counter-claim  i^  an 
action  arising  upon  contract  {Bell 
agt  Lefbini,  ante^  885.) 

23.  Section  501— In  an  action  for 
the  alleged  wrongful  taking  and 
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CODversion  of  a  quantity  of  wood, 
defendant  set  up  as  a  coucier 
claim.  In  substance,  tbat  he  held 
a  bond  and  a  mortgage  as  collat- 
eral upon  certain  lands  which 
trere  inaufflcient  security,  and  ihe 
obligor  wa^insnlvent;  tbnt  plain- 
tiff Ming  a  second  mortgagee  in 
EosaeMioa  of  the,  laaos,  with 
nowledge  of  the  facts  and  nilh 
intent  to  reduce,  and  deprive  de- 
fendant of.  lla  security,  and  to  de- 
fraud it,  wrongfully  cut  the  wood 
in  question  from  the  said  land, 
thereby  wasting  the  Innd,  &r..,  to 
defendanl'a  damage;  that  on  fore- 
closure of  defendant's  raorlgago 
and  sale  thereunder,  a  large  de- 
ficiency was  lert:  Held,  tbat  de- 
fendant's claim  was  "connected 
with  the  Buhject  of  the  action" 
within  the  meaning  of  this  section 
of  the  Code  of  Civil  Procedure, 
aad  so  constituted  a  proper  coua- 

A  counter-claim  must  have  such 
a  relation  to  the  subject  of  the  ac- 
tion that  it  will  lie  lust  and  equit- 
able that  both  should  bo  settled  by 
one  iitigation,  and  that  the  claim 
of  the  defendant  should  be  offset 
asainst  or  applied  upon  that  of  the 
plaintiff .  {fiarpejiter  agt.  Manhat- 
tan Li}*  Iru.  a>.,03  K  T.,  553.) 

94.  Section  S31  — In  a  suit  to  re- 
cover the  proceeds  of  the  aale  of 
plainiifFs'  goods  by  defendants,  as 
agents,  less  their  commissions, 
under  a  contract,  the  defendants 
set  up  a  counter-claim  for  com- 
missiona  upon  other  ?ooda,  under 
said  agreement  "rhe  plaintiffs 
replieu  tbat  the  other  goods  sold 
were  under  contracts  excepted 
from  the  agreement: 

Htid,  that  defendants  are  not 
entitled  to  a  hill  of  particulars  of 
such  conlracls,  and  of  the  goods 
famished  under  them. 

A  party  can  only  be  reoulred  to 
Btat«  t^e  particulars  of  W  own 
cause  of  action  or  defense,  and 
not  the  cause  of  action  or  defense 
of  the  adverse  party,  (The  John, 
8.  TRw  ManufaetMTing  Company 
aglj  Cornttal.,  antt,  153.) 


goods  sold  and  delivered,  a  bill  of 
particulars  sliou  Id  c( 


of  credits  as  well  as 


debit 

Wiiliamt  Bgt.  Shaa  (4  Abb.  Pr, 
309)  dlaapprovcd  of  and  the  coks 
distinguiahed  where  the  aclioa  is 
on  account  between  the  parti» 
and  where  it  is  a  claim  of  one 
party.     (Can<Ue  agt.  Daying,  anlt. 


36.  Scctions531, 546, 1897— Where, 

in  an  action  to  recover  penalties 
for  violation  of  the  excise  laws  the 
cnmplnint  charged  that  the  pUin- 
liffs  were  ovcrsecra  of  tlie  poor, 
&c.,  and  that  the  defendant  wa;. 
on  the  12il»  day  of  May,  IS83, 
keeper  and  proprietor  of  a  hotel 
known  as  the  "  Ma'osion  Houic," 
in  the  town  named,  and  on  tbsl 
day  at  said  hotel,  in  violation  of 
the  provisions  of  chapter  828  of 
the  Laws  of  1857,  and  the  statutea 
amendatory  tbercof,  lie  "  sold 
strong  and  spirituous  liquors  and 
wines  in  quantiliea  of  leas  than  five 
gallons  at  a  time,  viz.,  one  gill  of 
brandy,  one  gill  of  whisky,  one 
gill  ot  gin,  one  gill  of  wine,  ons 
gill  of  alcohol,  one  gill  of  rum,  one 
gill  of  ale,  one  gill  of  beer,  with- 
out having  a  license  therefor 
granted  according  to  tbe  provi- 
sions of  said  statutes,  whereby 
defendant  became  indebted  and 
liable  to  piainliSs  in  the  sum  of 
fifty  dollars  forfeiture  and  penalty 
imposed  by  said  statutes."  Oa 
motion  to  make  the  complauil 
more  definite  and  certain,  or  for  i 
bill  ot  particulars: 

Beid,  that  the  complaint  is 
framed  under  and  according  to 
the  rules  and  requirements  of  the 
common  law,  and  ia  sufficient,  as 
against  the  objection,  that  the 
reference  to  the  law  under  whicb 
this  action  is  brought  is  indefinite 
and  uncertain.  As  a  common-h« 
pleading  it  Is  sulBcient  that  the 
complaint  charges  in  due  form 
and   BufBcient    puticularily  tba 
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commission  of  the  oflfense  declared 
by  the  statute,  with  general  refer- 
ence to  the  law  giving  the  right  of 
action  for  the  penalty. 

An  indorsement  on  the  sum- 
mons referring  to  the  statute  is 
not  necessary  where  service  of  a 
copy  .  of  the  complaint  accom- 
panies it. 

Held,  further,  that  the  plaintiffs 
sliouid  either  make  the  complaint 
more  definite  and  certain  by 
amendment,  stating  the  name  and 
names  of  the  person  to  whom  the 
saies  charged  therein  were  made, 
•r  serve  on  defendant's  attorney  a 
bill  of  particulars  giving  such  in- 
formation, or  in  case  oi  inability 
to  give  the  name  and  names  of 
Biicn  persons,  then  by  stating 
fiTOunds  for  the  omission.  (Kee 
agt.  McStDeeney,  ante,  447.)' 

27.  Section  582  — The  complaint  in 
this  action  alleged,  among  other 
things,  ihe  recovery  by  the  plain- 
tiff's assignee  of  a  judgment  in 
the  supreme  court  against  the  de- 
fendant for  $1,065.18,  and  that 
"  said  judgment  was  on  said  11th 
day  of  Ma^,  1860,  duly  docketed 
against  said  defendant  in  the 
office  of  the  clerk  of  Monroe 
county."  This  action  was  brought 
in  1879  to  recover  the  amount  due 
upon  the  said  jud^ent :  Held, 
that  under  this  section  of  the  Code 
of  Civil  Procedure,  the  judgment 
was  sufficiently  pleaded.  {Spring- 
9teene  agt  OiUeU,  80  Mun,  2(K).) 

28.  Section  586  —  It  $eems,  that 
under  this  provision  of  the 
Code  of  Civil  Procedure,  pro- 
viding that  in  an  action  to  re- 
cover damages  for  an  injury 
to  person  or  property,  /'the  de- 
fenaant  may  prove  at  the  trial 
facts  not  amounting  to  a  total  de- 
fense, tending  to  mitigate  or  other- 
wise reduce  the  plaintiff's  dam- 
ages, if  Viey  are  tet  forth  in  the 
answer"  a  defendant  in  such  an 
action  is  precluded  from  proving 
circumstances  by  way  of  mitiga- 
tion only,  which  are  not  so  set 
forth.  [BradnerAgt,  Faulkner,  98 
JH,  r,  515) 


29.     Section    642  —  la 
brought  against  four 
the  answer  was  duly 
one  and   was  served 
twelfth,  and  on  Septen 
ninth  plaintiff  server] 
motion  to  strike  out 
of  defendants  as  to  the 
and  as  to  them  to  ti 
nullity  for  the  reasoi 
were  not  united  in  t 
tion.      On  October  » 
within  twerity  days  aft 
ice  of  the  first  answer, 
ants  served  an  amende 
erly  verified  answer 
defendants,   who    unit 
verification  thereto: 

Held,  that  the  serv 
amended  and  proper 
answer  is  a  perfect  ans 
motion,  and  must  dcfea 
but  without  costs. 

Held,  also,  that  as  tl 
was  right  in  serving 
motion,  because  the  fl 
was  improperly  verifie 
should  be  allowed  to  c 
{Bider  agt.  Bates,  ante, 

80.  Section  540  —  Subdi\  I 
this  section  of  the  Co( 
Procedure,  authorizing 
ing  of  an  order  of  arre  i 
tion  brought  to  recoi  i 
funds,  credits  or.  pro  i 
or  owned  by  the  staU , 
on  behalf  of  a  public 
mental  interest,    ♦    ♦ 
the  defendant  has  wi 
obtained,   received,  c< 
disposed  of,  does  no 
such  an  order  to  be  gr 
action  brought  by  th* 
recover  property  whic 
to  have  been  forfeited 
by  reason  of  the  defer 
ing  offered  the  same 
distribution,  in  viola  i 
provisions   of    the    F  i 
against    lotteries.      ( 
PhOlips,  80  Hun,  553.) 

81.  Section  550  — The 
retention  of  chattels 
have   been   stolen,    j  i 
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prosecution  of  tbe  alleged  thief,  Ib 
wiltain  (he  police  power. 

Tbc  property  clerk  orthe  police 
department  in  the  cily  of  New 
York  ia  merely  the  agent  of  the 
criminal  court  pendine  the  proxe- 
culion,  and  holda  suui  property 
aubiect  to  Its  orders. 

While  the  circumstances  Justify 
the  reicQtion  as  above  staled,  tbe 
owner's  right  of  possesBion  cannot 
be  enforced  by  action  for  the 
claim  and  delivery  of  personal 
property. 

Accordingly  held,  that  an  appli' 
cation  under  this  section  of 
the  Code  of  Civil  Procedure 
was  properly  denied  for  an  or- 
der 01  arrest  iu  such  an  action 
ajcainst  the  properly  clerk, 
who  refused  to  deliver  up  prop- 
erty so  held  by  him  to  tbe  sherio, 
wbo  demanded  possession  under 
a  requisition  requiring  him  to  re- 

5 levy  it.  (SimjM>n  et  al.  agL  8t, 
aim,  SB  y.  y.,  8ft3.) 

B3.  Section  566— Where  an  order 
of  arrest  is  proeuied  and  executed 
more  than  twenty  days  after  the 
:e  of  the  summons  and  com- 


seciioD  of  the  Code 
cedure,  twenty  days  after  such 
arrest  lo  serve  an  answer,  (Clady 
agt  Woea,  ante,  I.) 

88.  Sections  S80,  S81  — Where  a 
sberiff  has  been  discharged  from 
liability  under  an  order  of  arrest 
by  the  Justification  and  allowance 
of  ball  as  prescribed  by  these 
sections  of  the  Code  of  Civil  Pro- 
cedure, the  court  has  no  power  to 
renew  his  liability. 

Where,  therefore,  a  notice  of 
Justification  ww  dul;^  served,  and 
plaintiff  not  appearing,  the  bail 
was  approved  1^  default:  Beld, 
that  Che  court  bad  no  power  to 
open  the  default.  {Lewii  agt. 
Slev<m*,iay.  T.,07.) 

84.  Section  60S  — An  injunction 
may  be  issued  to  restrain  interfer- 
ence with  tbe  plaintiff's  possession 
in  an  action  to  detennue  claims 


15.  Sections  SI8,  813— Ther«  is  no 
authority  for  the  granting  of  an 
injunction  restraining  the  enforce- 
ment of  a  Judgment  except  on  in 
undertaking  providing  absolutely 


86.  Sectiona  685,  63Q  — Upon  the 
application  of  the  plaintiff,  in 
allachment  was  issued  against  the 
defendants  upon  an  affidavit 
which  slated  that  "the  defend- 
ants are  jusl];f  and  truly  indebted 
unto  Uiia  plaintiff  in  tbe  sum  of 
(20,000  lawful  money  of  tbe 
United  Slates,  orer  and  above  ill 
counter-claims  known  to  this 
plaintiff,  for  damages,  for  thi 
breach  of  a  contract,  express  or 
implied,  other  than  a  contract  lo 
marry,  founded  upon  the  follow- 
ing facts,  to  wit:  For  work,  labor 
end  services  done  and  perfonned, 
and  caused  to  be  done  and  per- 
formed, by  the  plaintiff  to  and  for 
said  defendants,  and  al  the  special 
Instance  and  request  of  the  de- 
fendants, in  consideration  that 
tbe  defendants  had  agreed  and 
undertaken  lo  pay  to  plaintiS 
therefor  whatever  said  work,  la- 
bor and  services  were  ressonably 
worth,  and  wliich  work,  labor 
and  services  consisted  in  the  ex- 
amination, location  and  reporting 
on  mines  and  mining  properlr 
located  in  Arizona,  and  m  whicQ 
tbe  defendanis  claim  lo  have  an 
interest,  and  in  obtaining  for  Uie 
defendanis  lands,  vesting  in  them 
a  lawful  title  and  interest  in  cer- 
tain mines  and  mining  property 
in  Arizona,  and  in  work:  for  tbem 
In  his  (plaintiff]  profession  as  t 
mining  engineer;  that  said  work, 
labor  and  services  were  reasona- 
bly worth  the  sum  of  »a),000: 
that    no  part   thereof    has   b«n 

Eaid,  but  that  the  sum  of  (20,000 
.  Justly  due  and  o"^"  "  * —  '■"" 
defendants  to  the 
and     above     all 


KEW  YORK  PRACTICE  REPORTa 


569 


Digest. 


known  to  him.  Sold  worlc,  labor 
and  services  were  performed  dur- 
ing a  period  from  September  1, 
1882,  in  Arizona,  to  the  time  of 
the  commencement  of  this  action." 
The  affidavit  then  sets  out  the 
defendant  Sissou  resides  in  Cali- 
fornia and  the  defendant  Safely 
in  Indiana: 

Held,  that  the  affidavit  fails  to 
sbow  that  there  has  been  a  breach 
of  the  alleged  contract  between 
the  plaintin^  and  the  defendants, 
and  the  attachment  sliould  be 
vacated.     (Stnadbeek  agt   Sisson, 

87.  Sections  635,  636  —  In  an  affida- 
vit on  an  application  for  an 
attachment  the  cause  of  action  was 
stated  on  information  and  belief 
but  the  non-residency  of  the  de- 
fendants was  alleged  ponUwly, 
On  motion  to  vacate  the  attach- 
ment: 

Held,  that  the  cause  of  action 
bein^  stated  on  information  and 
beliei,  and  the  sources  of  the  in- 
formation not  being  given,  the 
attachment  must  be  vacated. 
Such  a  verification  is  proper  in  a 
pleading,  but  not  in  an  affidavit 
to  obtain  an  attachment.  (King 
agt.  SotUhwiek  et  al,^  ante,  282.) 

88.  Section  636— An  attachment 
was  granted  herein  upon  an  affi- 
davit made  by  one  of  the  plain- 
tiffs' attorneys,  in  which  he  stated 
that  the  amount  named  was  due 
to  the  plaintiffs  "over  and  above 
all  counter-claims,  discounts  and 
set-offs  known  to  the  plaintiffs  or 
the  deponent."  The  affidavit 
stated  that  it  was  made  by  the  at- 
torney, because  the  plaintiffs  re- 
sided out  of  the  county,  and  that 
deponent's  knowledge  as  to  the 
debt  was  derived  from  a  statement 
of  the  account  upon  which  the  ac- 
tion was  founded,  sent  to  him  by 
his  clients  in  a  letter:  Held,  that 
the  attachment  was  properly  va- 
cated upon  the  moving  papers,  as 
the  affidavit  did  not  show  either 
•that  the  attorney  had  anj  knowl- 
edge, or  the  sources  of  his  knowl- 


edge, tliat  the  amount  named  was 
due,  over  and  above  all  counter- 
claims known  to  the  plaintiffs. 
{Cribben  agt.  ScJiiUinger,  80  Hun, 
248.) 

80.  Sections  688,  788— Under  the 
provision  of  the  Code  of  Civil 
Procedure  (see.  688),  requiring  the 
service  of  the  summons,  in  an  ac- 
tion wherein  an  attachment  has 

.  been  granted,  "  within  thirty  days 
after  the  granting  thereof,"  when 
the  thirtieth  day  comes  on  Sunday 
it  must  be  excluded,  and  a  service 
upon  the  next  day  meets  the  re- 
qiiirement  (Sec.  788).  (Qribbon  agt. 
Preel,^ZN.  r.,03.) 

40.  Section  647  — This  section  of 
the  Code  of  Civil  Procedure,  au- 
thorizing the  attachment  of  shares 
of  the  defendant  in  a  corporation, 
does  not  apply  to  shares  of  stock 
in  a  foreign  corporation. 

The  shares  of  a  nonresident 
defendant  in  the  stock  of  a  for- 
eign corporation  cannot  be  deemed 
to  be  within  this  state,  by  reason 
of  the  fact  that  the  president  and 
other  officers  of  the  corporation 
are  here  engaged  in  carrying  on  a 
corporate  business.  (Plympton 
agt.  Bigehw,  ante,  181.) 

41.  Sections  682,  683— Under 
these  sections  of  the  Code  of 
Civil  Procedure,  a  motion  to  va- 
cate an  attachment  may  be  made 
after  a  judgment  has  beien  entered 
in  the  action  and  an  execution  has 
been  issued  thereon,  provided  the 
attached  property  or  the  proceeds 
thereof  has  not  been  actually  ap- 
plied to  the  payment  of  the  judg- 
ment. {Par$oM  agt.  Qprague,  m 
Hun,  19.) 

42.  Section  682 --To  sustain  an 
application  under  this  section 
of  the  Code  of  Civil  Procedure 
by  one  claiming  a  lien,  as  an 
attachment  creditor,  to  vacate 
a  prior  attachment,  it  is  neces- 
sary for  him  to  establish,  by 
legal  evidence,  a  subsequent  valid 
levy  under  his  attachment  upon 
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the  same  property  covered  by  the 
prior  attachment. 

The  opinioQ  of  his  attorney  that 
the  subsequent  lien  has  been  se- 
cured, although  put  in  the  form 
of  an  affidavit,  is  not  sufficient. 
(Tim  et  al  agt.  Smith,  93  N,  Y,, 
87.) 

43.  Section  709  — Where  an  attach- 
ment is  vacated,  the  sheriff  will 
not  be  required  to  deliver  the  at- 
tached property  to  the  defendant 
until  his  costs,  charges  and  ex- 
penses are  paid. 

Where,  in  an  order  vacating  an 
attachment,  the  plaintiff  is  di- 
rected to  pay  the  sheriff^s  fees, 
such  payment  wil^  not  be  en- 
forced by  precept  against  the  per- 
son as  for  contempt. 

Whether  the  court  can,  upon 
motion,  determine  which  of  the 
parties  shall  pav  the  sheriff's 
charges,  qucere.  {Hall  et  al,  agt. 
Unii^  States  Eeflector  Co.,  ante, 
81.) 

44.  Section  709  —  A  sheriff  has  a  lien 
for  his  costs,  charges  and  expenses 
upon  property  remaining  m  his 
hands  after  vacation  of  the  attach- 
ment under  which  he  seized  the 
same,  and  he  may  sustain  an  action 
to  enforce  the  same  by  a  sale  of 
the  property  (HaU  agt  U,  8, 
Heftector  Go.,  ante,  81,  approved). 
(Bowe  agt.  CT.  8,  Eeflector  Co., 
ante,  41.) 

45.  Section  709  —  Under  this  section 
of  the  Code  of  Civil  Procedure  in 
an  action  in  the  supreme  court,  tri- 
able and  tried  in  the  first  judicial 
district,  an  application  for  an  ex- 
tra allowance  of  oosts  must  be 
made  in  that  district,  although  the 
Justice  before  whom  the  cause  is 
tried  resides  in  another  district. 

The  rule  of  the  supreme  court 
(44),  requiring  such  an  application 
to  be  made  to  the  court  before 
which  the  trial  is  had  or  the  judg 
ment  rendered,  does  not  authorize 
it  to  be  made  out  of  the  district. 
(Eun  agt.  Salter,  92  N.  ¥.,  661.) 


46.  Section  757  — Where  the  court 
upon,  a  motion  made  under  this 
section  of  the  Code  of  Civil  P^ 
cedure,  orders  an  action  brought 
by  a  sole  surviving  executor,  who 
has  since  died,  to  be  revived,  and 
an  administrator  with  the  will 
annexed  to  be  substituted  in  the 
place  of  the  deceased  executor,  it 
may  direct  that  his  name  be  sub- 
stituted in  the  record  and  plead- 
ing, and  that  the  pleadings,  pro- 
ceedings and  evidence  alrcadv  had 
and  taken,  stand  as  the  pleadings, 
proceedings  and  evidence  in  the 
cause  so  revived.  (Wood  agt. 
Flynn,  30  Hun,  444.) 

47.  Sections  791,  793  — Where,  as 
in  this  case  while  the  fact  does  not 
api)ear  upon  the  pleadings,  that 
an  order  of  arrest  has  been  granted, 
it  is  apparent  that  the  action  is 
one  in  which  such  an  order  can  be 
issued  as  a  matter  of  right  upon  a 
proper  application  to  the  court, 
even  within  the  provisions  of  sec- 
tion 798  it  may  fairly  be  said  that 
the  right  to  the  preference  depends 
upon  facts  appearing  in  the  plead- 
ings,  upon  which  the  cause  is  to 
be  tried  and  heard,  and  therefore 
that  service  of  a  notice  of  a  trial 
before  making  the  application  for 
a  preference  does  not  deprive  the 
defendant  of  the  right  to  such  pre- 
ference under  the  rules  of  practice 
of  the  court. 

An  inherent  right  to  control  its 
own  calendar  is  vested  in  the 
court  independent  of  all  other 
considei*ations  (Robertson  tLgUSchel- 
hass,  &d  Hqw./^9,  and  City  Mai, 
Bank  of  Dallas  agt.  Nat.  Purk 
Bank,  62  How. ,  495,  distinguished). 
(SmiUi  et  at,  agt  Keepers,  ante,  474.) 

48.  Section  773  — A  county  ludge 
can,  under  this  section  of  the 
Code  of  Civil  Procedure,  ex  parte^ 
vacate  an  order  previously  made 
by  him  extending  time  to  answer. 
(ifarks  agt  King,  ante,  453.) 

49.  Section  779  — The  stay  of  pro- 
ceedings provided  for  by  this 
section  of  the  Code  of  Civil  Pro- 
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cedure  begins  only  from  the  de- 
fault of  the  party  in  not  i^ayins 
the  costs.  If  no  time  is  specified 
in  the  order,  then  this  default 
does  not  exist  until  ten  days  after 
the  service  of  a  copy  of  the  order, 
and  the  proceedings  therefore, 
are  not  stayed  until  the  ten  days 
have  elapsed.    (Id.) 

50.  Sections  783,  986  — Where  the 
defendants  made  a  proper  demand 
that  the  place  of  trial  be  changed 
to  the  city  and  county  of  ifew 
York,  pursuant  to  section  086  of 
the  Code  of  Civil  Procedure,  but 
omitted  to  serve  a  notice  of  motion 
upon  the  plaintiff's  attorney  within 
the  ten  days  prescribed  by  such 
section : 

'  Held,  that  under  section  788  the 
court  has  power  and  will,  in  a 
proper  case,  relieve  the  defendant 
from  the  charge  of  laches  in  not 
serving  notice  of  motion  as  re- 
quired bv  section  986.  {Thomp- 
son agt.  Ileidenrieh^  ante,  391.) 

51.  Section  791  —  Where  in  an 
action  in  which  the  people  were 
parties,  and  appeared  by  the  at- 
torney general,  the  latter  did  not, 
at  the  time  of  serving  notice  of 
argument,  ^ve  notice  of  a  par- 
ticular day  m  the  term  on  which 
he  will  move  it,  as  prescribed  by 
the  provision  of  this  section  of 
the  Code  of  Civil  Procedure 
{subd.  1)  to  entitle  the  cause  to  a 
preference,  but  served  with  the 
notice  of  argument  notice  of  mo- 
tion that  the  Cfiuse  be  set  down 
for  a  day  named,  which  motion 
failed  because  the  court  adjourned 
before  the  day  specified  for  mak- 
ing it:  Ileld^  that  the  action  was 
not  entitled  to  a  preference. 
(People  ex  rel,  Augustein  agt.  JTin- 
Twjy,  92  i\r.  r.,  647.) 

52.  Sections  797,  798—  An  order  to 
show  cause  which  provides  that 
service  of  a  copy  on  the  plain- 
tiff's attorney  two  days  before 
tlie  return  day  thereof  shall  be 
deemed  sufficient  service  requires 
personal  sermee  on  the  attorney. 


To  make  service  by  mail  regu- 
lar, under  these  sections  of  the 
Code  of  Civil  Procedure,  the  order 
must  provide  for  service  by  mail. 

The  fact  that  the  papers  were 
received  more  than  two  days  before 
the  return  day  does  not  cure  the 
defect.  {MareeU  agt.  Saltzman, 
anU,  205.) 

58.  Section  798  — Under  this  section, 
if  the  service  is  by  mail,  double 
the  time  is  allowed.  Does  a  stay 
of  proceedings  prevent  the  ob- 
taining of  further  time  to  answer, 
qvcere,  {Marks  agt  King,  ante, 
453.) 

54.  Sections  829, 884— The  defendants 
in  this  action,  heirs-at-law  of  the 
plaintiff's  testatrix,  contested  the 
validity  of  her  will,  upon  the 
grounds  of  a  lack  of  testamentary 
capacity  and  of  undue  influence. 
Upon  the  trial  the  plaintiff  called 
one  Monk,  the  physician  who  had 
attended  the  deceased  in  her  last 
sickness,  and  was  allowed  to  prove 
by  him  what  was  said  and  done  by 
her,  at  an  interview  had  by  him 
with  her  at  her  house  at  which 
the  plaintiff  was  present  The 
plaintiff  was  allowed  to  introduce 
this  testimony  to  show  that  the 
witness  "made  a  test  of  the  mem- 
ory of  the  testatrix,  then  or  there- 
after, to  ascertain  her  capacity  to 
make  a  will."  The  witness  hav- 
ing been  instructed  by  the  judge 
to  avoid  stating  any  information 
received  by  him,  which  was  re- 
quired to  enable  him  to  act  as  her 
physician,  was  allowed  to  answer 
the  question,  what  was  his  im- 
pression in  that  interview  as  to  the 
condition  of  the  testatrix, whether 
rational  or  irrational,  as  follows: 
"Her  gesture  and  conversation, 
language,  everything  that  I  could 
observe,  impressed  me  as  coming 
from  a  person  of  ordinary  sound 
mind:"  Held,  that  the  evidence 
was  not  prohibited  by  section  834 
of  the  Code  of  Civil  Procedure 
and  was  properly  received  (Per 
Smith,  P.  J.). 
The  defendants  called  the  wife 


573 


NEW  YORK  PKACTICE  KEPORTd 


Digest. 


of  one  of  the  contestAnts  to  testify 
to  "  the  actions,  conduct  and  seLj- 
ings  *'  of  tlie  testatrix,  on  certain 
occasions  when  the  witness  was  at 
her  house:  Held,  that  as  the  de- 
ceased left  real  estate  in  which  the 
witness  would  have  an  inchoate 
right  of  dower,  if  the  will  were 
declared  void,  she  was  interested 
in  the  event  of  the  action,  and  so 
disqualified,  under  section  829  of 
the  Code  of  Civil  Procedure, 
from  testifying  as  to  personal 
transactions  or  communications 
had  with  the  deceased.  (Siede 
agt  Ward,  30  Run,  555.) 

65.  Section  820  —  This  action  was 
brought  by  the  plaintiff  upon  a 
bond  given  to  him  by  one  Carpen- 
ter and  Azubah,  his  wife,  against 
tlie  executor  of  Azubah.  ft  was 
defended  upon  the  ground  that 
the  bond  was,  after  its  execution, 
altered  by  the  insertion  of  a  clause 
binding  the  separate  estate  of  the 
wife,  upon  the  trial  the  plaintiff 
was  called  as  a  witness  in  his  own 
behalf,  and  testified  that  he  was 
not  present  when  the  bond  was 
signed,  but  that  he  saw  it  in  the 
hands  of  his  attorney,  after  it  was 
drawn  and  shortly  before  it  was 
executed,  and  that  it  then  con- 
^  tained  the  clause  in  question  as  it 
appeared  upon  the  bond:  Held, 
that  the  evidence  was  inadmissi- 
ble under  this  section  of  the  Code 
of  Civil  Procedure,  as  relating  to 
a  personal  transaction  with  the 
deceased:  Held,  further,  that  this 
section  also  prevented  the  plaintiff 
from  testifying  respectinff  conver- 
sations between  himself  and  his 
attorney,  prior  to  the  execution  of 
the  bond,  which  tended  to  show 
that  it  contained  the  said  clause. 
The  testimony  of  the  attorney  as 
to  such  conversation  was  admissi- 
ble as  a  part  of  the  rea  gestm. 
{Peaae  agt  Barnett,  80  Hun,  525.) 

56.  Sections  870,  872,  878  — In  an 
action  brought  to  test  the  validity 
of  certain  town  bonds,  and  to  re- 
strain their  transfer  pending  the 
litigation,  the  Bank  of  O.   was 


made  a  defendant  Fictitious 
names  were  used  to  designate  de- 
fendants whose  names  were  un- 
known. Upon  an  affidavit  aver- 
rine  that  V.  W.,  the  president  of 
said  bank,  had  testified  that  he  at 
one  time  owned  $80,000  of  said 
bonds  and  had  disposed  of  them, 
and  that  S.,  the  cashier  of  said 
bank,  had  had  the  custody  of 
many  bonds  and  knew  their  own- 
ers, an  order  was  obtained  for 
their  examination  before  triaL 
No  ofiicial  action  on  the  part  of 
the  bank  was  averred,  and  it  was 
not  named  either  in  the  affidavit  or 
order  as  one  of  the  parties  to  be 
examined.  Neither  V.  W.  nor  S. 
was  named  as  a  defendant:  Held^ 
that,  the  order  was  properly  va- 
cated; that  there  was  no  right  to 
examine  the  officers  as  such  and 
by  virtue  of  their  relation  to  the 
bank;  that  it  could  not  be  claimed 
that  they  were  sued  by  the  ficti- 
tious names,  or  that  they  were 
expected  to  be  adverse  parties 
{Code,  iec.  870);  and  that  they  could 
not  be  examined  as  witnesses,  as 
no  case  was  made  for  their  ex- 
amination as  such  (Sees.  872,  «uM. 
6,  882).  {Toton  of  Hancock  agt. 
First  Nat.  Bk.,  93  N.  T„  8a.) 


67.  Section  834  —  A  physician  who 
was  called  upon  professionally  to 
make  an  examination  of  T., 
brother  of  the  insured,  was  asked 
*'what  opinion  did  ^ou  form, 
based  on  the  general  sight  of  the 
man  before  you  made  an  examina- 
tion, or  before  you  had  any  con- 
versation with  him:"  i7e^,  that 
the  question  was  projperly  ex- 
cluded as  privilegea  within  the 
statute.  {Grattan  agt.  JT.  L.  Im, 
Oo„9ZN,  r.,274.) 


68.  Section  870 — An  order  should 
not  be  granted  to  examine  a  de- 
fendant before  trial,  in  a  suit  for 
damages  for  alleged  slander,  to 
obtain  knowledge  or  information 
of  the  exact  language  used  by  him 
in  disseminating  a  charge  that 
plaintiff   had   fwrticipated  in   a 
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scheme  of  blackmail  against  de- 
fendant. 

To  entitle  a  party  to  an  exam- 
ination of  a  defendant  it  must 
appear  that  plaintiff  has  a  cause 
of  action  against  the  defendant. 
Such  examination  will  not  be 
allowed  for  the  purpose  of  inform- 
ing plaintiff  whether  he  has  such 
a  cause  of  action  or  not.  (De  Leon 
agt.  De  Lima,  ante,  2^7.) 

5.9.  Sections  870,  881,  883  — Where 
an  action  was  begun  in  the  state 
court  and  an  order  thereafter 
obtained,  under  these  sections  of 
the  Code  of  Civil  Procedure  re- 
quiring the  defendant  to  appear 
and  testify  before  trial,  and  whilst 
the  examination  of  the  defendant 
was  being  had  under  such  order, 
he  removed  the  cause  into  the  cir- 
cuit court  under  '*the  local  pre- 
judice act : " 

Held,  that  although  in  actions 
at  law  begun  in  the  lederal  courts 
depositions  cannot  be  taken  under 
the  state  practice,  yet  where,  as 
in  this  case,  such  an  examination 
was  actually  pending  at  the  time 
of  removal,  the  right  to  continue 
the  same  is  preserved  under  the 
act  of  congress  of  1875,  and  on 
motion  the  defendant  will  be  com- 
pelled to  attend  and  testify  under 
the  order,  although  the  plaintiff 
may  not  be  entitled  to  read  the 
deposition  upon  the  trial. 

Instances  in  which  such  deposi- 
tions may  be  used.  (Fbgg  agt.  Ftek^ 
ante,  843.) 

60.  Section  872  —  Though  to  entitle 
a  party  to  an  order  for  the  exam- 
ination of  the  adverse  party  as  a 
witness  it  must  appear  by  the  affi- 
davit upon  which  the  application 
is  based  that  |here  was  a  bona  fide 
purpose  to  take  evidence  of  the 
party  to  use  it  upon  the  trial^  yet 
It  is  not  necessary  to  state  it  in 
direct  and  positive  terms.  The 
law  will  be  complied  with  when 
that  fact  shall  be  made  to  appear 
as  one  that  has  been  established 
by  the  evidence.  ( Van  Bay  agt. 
aarriott,  ante,  299.) 


61.  Section  880— In 
upon  a  fraud,  decc 
lent  conspiracy,  an 
examination  of  a  f 
before  trial  w^ill  be 
the  object  of  it  is  i 
timonv  to  establi 
(Andrews  agt.  Prim 

62.  Section  885 — Ini 
tuted  by  tie  attoi 
dissolve  a  life  ii 
pany,  the  holder  of 
a  creditor  of  the  cc 
has  not  intervened 
should  not  be  gra 
for  the  examinatio 
as  a  witness  to  be 
motion  under  this 
Code  oi  Civil  Proc© 
of  Attorney  Oenen 
nental  Lffe  Ins.  Co,, 

63.  Section   982  —  P 
plaint  alleged  in  » 
defendants,  as  trus 
legal  title  to  certain 
situate  in  the  count 
and  as  such  issued 
certificate  showing 
titled  to  an  interest  I 
the  rents  and  profit  i 
trustees  defendants 
a  dividend   on   sai 
which  he  claimed  tc 
answer  averred  pai 
dividend.    The  vei 
the  county  of  New 
tion  to  change  the  ] '. 
Saratoga  county: 
action  was  not  to 
affect  any  interest  . 
the  meaning  of  th  ! 
this  section  of  the 
Procedure,  requirii  i 
1o  btj  tried  in  the 
the  subject  of  the  i 
part  thereof  is  sitv  ; 
the  action  was  in 
one  tor  moneys  hac 
and  so  was  triable  i 
(Boche  agt.  Marvin,  I 

64.  Section  982  — Tl  ( 
his  character  as  re 
seeks  to  recover  th  ! 
E.  in  the   estate    i 
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which  consists  of  both  real  and 
personal  property  situate  in  the 
city  of  New  York,  but  also  that  a 
certain  assignment  executed  by 
8.  £.  to  H.,' which  released  an 
interest  in  such  estate  of  said  U. 
E.,  deceased,  comprising  real  as 
well-  as  personal  property  derived 
by  8.  E.  under  and  by  virtue  of 
the  will  of  his  farther.  On  motion 
to  change  place  of  trial: 

Held,  that  the  action  is  within 
that  portion  of  this  section  of  the 
Code  of  Civil  Procedure,  which  is 
as  follows:  "And  every  other 
action  to  recover  or  procure  a 
ludgnicnt  establishing,  determin- 
ing, defining,  forfeiting,  annulling 
or  otherwise  affecting  an  estate, 
right,  title,  Uen  or  other  interest 
in  real  property  or  a  chattel  real " 
{Thompson  agt.  Heidenric?i,  ante, 
891.) 

65.  Section  984  — This  action  was 
brought  by  the  plaintiff  against  the 
defendant,  her  husbana,  to  re- 
cover money  alleged  to  have  been 
received  by  him  for  her.  At  the 
time  of  the  commencement  of  the 
action  the  defendant  wa9,  and  for 
many  years  previous  thereto  he 
he  had  been  a  resident  of  the 
county  of  Kings.  The  plaintiff  was 
at  that  time,  and  since  July,  1881, 

•  had  been  a  resident  of  Middle- 
town,  Orange  county,  living  apart 
from  her  husband  under  an  agree- 
ment of  separation.  8he  claimed 
to  have  left  him  on  account  of  his 
cruelty  and  ill-usage:  Held,  that 
an  application  to  change  the  place 
of  trial  from  the  county  of  Orange 
to  the  county  of  Kings,  made  by 
the  husband,  upon  the  ground 
that  his  domicil,  and  therefore 
that  of  his  wife,  was  there  fixed, 
was  properly  denied.  The  dis- 
tinction between  residence  and 
domicil  is  recognized  by  the 
Code  of  Civil  Procedure,  and  it 
is  the  residence  and  not  the  domi- 

«cil  of  the  parties  which  determines 
the  place  at  which  the  action 
should  be  tried.  (Lyon  agt.  Lyon, 
80  Han,  455.) 

60.  Section  1000— A  county  court 


'  has  no  power  upon  the  trial  of  an 
action,  to  nonsuit  the  plaintiff  and 
order  the  exceptions  to  be  heard 
'  in  the  first  instance  at  the  eeneral 
term,  staying  all  proceedings  in 
the  meantime.  (Johnson  agt.  If. 
r.,  0.  and  W.  R  R,  Co„dO  Hun, 
166.) 

67.  Section  1009 — In  a  proceeding 
to  foreclose  a  mechanic's  lien 
after  triaj  before  the  court  had 
begun,  and  near  the  conclusion  of 
the  direct-examination  of  the 
plaintiff,  the  owners  demanded 
that  the  issues  between  them  and 
their  codefendants,  who  claimed 
as  lienors,  should  be  tried  by  jury. 
The  court  overruled  the  demand 
on  the  ground  that  it  was  too  late: 
Held^  no  error;  that  the  right,  if 
any  existed,  was  waived  by  fail- 
ing to  claim  a  trial  by  Jury  before 
the  production  of  any  evidence 
(subd,  4);  but  held,  that  as  the  ac- 
tion was  in  equity  no  such  right 
existed.  (Kenney  agt  Apgar  et  oL , 
98  N.  r.,  689.) 

68.  Section  1018 — A  compulsory 
reference  can  only  be  orderea 
when  the  trial  requires  the  ex- 
amination of  a  lone  account. 
(O'BeiUy  agt  City  of  Kingston,  80 
Hun,  50a) 

69.  Section  1018— This  action  waa 
brought  by  the  plaintiff's  intestate 
to  rescind  a  conveyance  of  real 
estate  made  by  him  to  the  defend- 
ant The  real  estate  was  sold 
January  18,  1881,  at  the  price  of 
f8,00<^  the  vendor  taking  in  pay* 
ment  thereof  a  bond  and  mortgage 
for  that  amount,  given  to  the  de> 
fendant  by  one  Brown,  the  whole 
principal  sum  secured  thereby 
being  then  unpaid,  together  with 
some.interest,  which  latter  amount 
was  paid  by  the  intestate  to  the 
defendant  The  complaint  {dleged 
that  the  intestate  was  induced  to 
take  the  said  bond  and  mortage 
by  certain  false  representations 
fraudulently  made  by  the  defend- 
ant, respecting  the  pecuniary  re- 
sponsibility of  the  mortgagor  and 
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the  property  owned  by  him  and 
the  value  of  the  mortgaged  prop- 
erty.    The  referee  fouud  the  mis- 
representations to  have  been  sub- 
Btautially  as  alleged,   but  found 
that   they  were  not  fraudulently 
made,  but  that  the  defendant  as 
well  as  the  intestate  believed  them 
to  be  true  when  made,  and  that 
there  was  a  mutual  mistake  of 
facts  which  entitled  the  intestate 
to  a  rescission.    Instead  of  order- 
ing a  judgment  to  that  effect,  he 
made  a  report  allowing  the  intes- 
«tate  to  amend,  subject  to  the  ap- 
proval of  the  court,  and  ordered 
a    conditional    judgment    in    his 
favor.    This  report  was  set  aside 
by  the  general  term,  and  the  case 
sent  back  to  the  referee  for  an 
unconditional  determination.  The 
parties  having   appeared    before 
the  referee,  he  allowed  the  plain- 
tiff to  amend  the  complaint  so  as 
to  base  his  action  on  mistake  in- 
stead of  on  fraud,  received  such 
evidence  as  was  offered,  and  or- 
dered a  judgment  in  the  plaintiff's 
favor:    Hdd,  that  the  referee  had 
power  to  allow  the  plaintiff  to 
amend  the  complaint,  and  that  he 
did  not  err  in  allowing  the  amend- 
ment to  be  made  under  the  circum- 
stances of  this  case.    .That  the 
legal  effect  of  the  transaction  up- 
on which  the  action  was  brought, 
so  far  OS  the  rights  of  the  parties  in 
respect  to  a  rescission  of  the  con- 
tract were  concerned.was  precisely 
the  same,  whether  the  defendant's 
misrepresentations     were     made 
honestly  or  dishonestly.    That  the 
failure  of  the  plaintiff  to  explain 
why  he  alleged  fraud,  and  omit- 
ted to  claim  relief  on  the  ground 
of  mistake  until  after  his  defeat 
on  the  issue  tendered  by  him,  did 
not  render  the  allowance  of  the 
amendment  improper.     The  old 
chancery  rules  requiring  such  an 
explanation  to  be  given,  have  been 
done  away  with.      (Knapp  ■  agt. 
FowUt,  80  Hun,  512.) 

70.  Section  1019  — Where  a  referee 
has  made  his  report  within  the 
statutory  time  and  on  the  flfty- 


liinth  day  after  subn 
cause,   notifies   the 
defendant's    attonie; 
report  is  ready  and 
posal,  and  also  notltie 
amoimt  of  his  fees, 
deemed  a  suillcicnt  de 
vent  the  forfeiture  o 
the  termination  of  t 
under  this  section  of 
Civil  Procedure.    {T 
Tlwrntou,  ante,  IIU.) 

71  Section  1 021— Und 
of  Civil  Procedure,  a 
former  Code,  a  decl 
court  overruling  or  t 
demurrer,  is  an  ord 
an  interlocutory  judg 
which  no  appeal  lies, 
agt.  tichieffeUn,  aiUe,  S 

72.  Section  1204  —  Wh 
action  brought  by  plai: 
recovery  of  damages  f  o 
of  a  contract  alleged  U 
made  by  eleven  defei 
tracting  jointly,  the 
three  of  the  defendant 
making  of  the  contr 
but  avers  that  the  cor 
ever  may  have  been 
was  with  the  three 
and  in  respect  to  tl 
counter-claims: 

Held,  that  such  coi 
are  tenable  and  well  pi 
section  1204,  Code  of 
cedure;  that  these  defe 
not  concluded  by  the 
of  the  complaint,  but 
the  joint  liability,  av 
liability  as  to  themselv 
set  up  their  counter-^ 
the  issue  as  to  whether 
was  with  all  the  defei 
or  those  who  set  up 
claims  only,  is  an  iss 
termined  on  the  trial 
and' if  it  should  turn  o 
rect,  as  the  answer 
counter-claims  woul 
applicable  to  any  c 
mieht  exist  in  favor  of 
under  ^he  agreement  o 
(AffirrrUng  S.  C,  00 
{CUgg  agt.  Cramer,  a 
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78.  Sections  1228, 1229  — Where  an 
action  for  a  divorce,  in  which 
issues  have  been  joined,  is  by  con- 
sent of  the  parties  referred,  the  ref- 
erence should  be  to  hear  and  de- 
cide the  issues  and  not  merely  to 
take  evidence  and  report  the  same 
with  tlie  referee's  opinion.  Al- 
though where  the  issues  in  an  ac- 
tion are  sent  to  a  referee  for  trial 
it  is  better  to  have  the  order  direct 
him  '*  to  hear  and  decide,"  or  "  to 
hear  and  determine"  the  same, 
it  IS  not  necessary  that  these  words 
should  be  used.  Ah  order 'direct- 
ing "  that  this  action  be  and  the 
same  is  hereby  referred  to  *  *  * 
to  hear  the  same,  and  all  the 
issues  therein  and  to  report 
to  this  court,"  is  sufficient. 
Quare,  as  to  what  is  the  extent  of 
the  power  given  to  the  court  by 
section  1229  of  the  Code  of  Civil 
Procedure,  where  judgment  in  an 
action  for  divorce  is  applied  for 
upon  the  report  of  the  referee  and 
the  testimony  taken  upon  the 
trial.  {McGUary  agt  McGleary, 
80  Hun,  154.) 

74.  Section  1278— Where  the  holder 
of  a  joint  promissorv  note,  prior 
to  this  section  of  the  Code 
of  Civil  Procedure,  took  judg- 
ment by  confession  for  the 
whole  amount  against  one  of  the 
makers:  Held,  that  the  liability 
of  the  other  makers  was  dis- 
charged by  the  judgment;  the 
note  as  to  all  having  been  merged 
therein.  {Candee  agt.  Smith,  93 
N,  Y.,  849.) 

75.  Section  1279 — To  give  the  court 
cognizance  of  a  case  submitted 
under  the  provision  of  this  section 
of  the  Code  of  Civil  Procedure, 
providing  for  the  submission  of 
controversies  upon  facta  admitted, 
the  facts  stated  must  show  that 
there  was,  at  the  time  the  submis- 
sion was  made,  a  controversy  or 
question  of  difference  between  the 

Sarties  on  the  point  presented  for 
ecision,  and  that  a  judgment  can 
be  rendered  thereon;  the  court 
may  not  pass  upon  a  mere  abstract 


question.    (PtppU  agt.  Mul,  JS,  db 
Ac.  AM'n,  92  if.  r.,  023.) 

76.  Section  1281  —  Where  in  a  con- 
troversy sought  to  be  submitted 
bet'ween  the  State  and  a  corpora- 
tion the  only  relief  to  which  the 
former  is  entitled,  if  any,  is  to  re- 
strain the  corporation  n-om  exer- 
cising fi'anchises  unlawfully,  the 
proceeding  should  be  dismissed, 
as  that  relief  may  not  be  given 
therein.  {People  agt  Mut.  JS,  dt 
Ac,  Ast'n,  92  if.  T.,  022.) 

77.  Sections  1827,  1834— Where  a 
person  sinisan  undertaking  given 
on  appeal  in  an  action  as  surety, 
with  the  express  understanding 
that  it  was  to  be  executed  also  by 
another  surety,  and  the  law  re- 
quires two  sureties  to  an  under- 
taking that  would  operate  as  a 
stay,  such  surety  is  not  liable  on 
the  undertaking  if  it  be  filed  with- 
out a  second  surety  being  obtained. 
(Chrimwood  agt  WUton  et  al.^  ante, 
288.) 

78.  Section  1885  — After  two  sure- 
ties, A.  and  B.,  had  executed  a 
joint  and  several  undertaking 
under  sections  834  and  888  of  the 
old  Code  for  a  stay  of  proceedings 
on  appeal,  A.  justified,  but  when 
subsequently  H.  was  examined, 
the  justice  before  whom  the  ex- 
amination took  place  filed  a  mem- 
orandum that  he  was  not  qualified 
and  that  defendant  in  the  action 
must  produce  another  surety. 
Meantime,  intermediate  the  filing 
of  the  memorandum  and  the  cntrr 
of  an  order  thereon,  the  defend- 
ant executed  the  undertakings 
upon  which  this  action  was 
brought,  which  were  approved: 

Held,  that  by  the  memorandum 
and  order  referred  to,  the  justice 
approved  of  A.  as  one  of  the 
sureties  upon  the  undertakings; 
that  it  was  not  necessary  that  A. 
should  join  in  the  execution  of 
the  undertakings  with  defendant, 
and  even  if  A.  is  not  liable  upon 
his  undertaking  for  want  of  a 
formal  indorsement  of  approval 
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upon  it,  the  defendant  shall  not 
be  relieved  from  liability  on  his 
undertakings,  which  stayed  plain- 
tiff's proceeding.  {Hooker  agt. 
Taionsend,  a7Ue,3i9,) 

79.  Section  1881  — Upon  an  appli- 
cation for  leave  to  issue  an  execu- 
tion upon  a  judgment  recovered 
against  a  person,  since  deceased, 
made  under  this  section  of    the 
Code  of  Civil  Procedure,  an  affi- 
davit was  presented,  made  by  one 
of  the  two  plaintiffs  in  the  Judg- 
ment, in  which,  after  stating  that 
the  judgment  was  recovered  by 
him  and  his  co-plaintiff,  he  said 
"  that  said  judgment  is  wholly  un- 
satisfied and  .unpaid  is  valid  and 
subsisting:"    Held,  that  the  affi- 
davit was  sufficient  to  justify  the 
court  in  granting  the  application. 
It  is  not  necessary  that  the  moving 
papers  should  contain  a  descrip- 
tion of  all  the  judgment  debtor's 
lands;  and  where  certain  of  his 
real  estate  is  described  therein,  it 
is  no  defense  to   show  that  the 
debtor  had  other   lands  not  in- 
cluded   therein.      (WadUif    agt 
Davis,  80  Eun,  570.) 

80.  Section  1891  —  Under  an  execu- 
tion issued  upon  a  judgment  a 
constable  levied  upon  a  span  of 
mules  owned  ana  used  by  the 
debtor  In  his  business  of  farming 
and  boating.  He  was  a  house- 
holder and  had  no  other  team.  It 
did  not  appear  what  other  prop- 
erty he  then  had.  He  did  not  at 
the  time  the  levy  was  made,  or  at 
any  other  time,  claim  that  the 
mules  were  exempt:  JETeld,  that 
he  thereby  waived  any  exemption 
to  which  he  might  have  been  en- 
titled under  this  section  of  the 
Code  of  Civil  Procedure.  {BusseU 
agt  Dean,  80  Hun,  242.) 

81.  Sections  1421-1425  — The  pro-' 
visions  of  sections  1421  to  1425, 
authorizing  the  substitution  of 
sureties  to  the  relief  of  the  sheriff, 
sued  for  wrongful  levy  or  attach- 
ment,   are   unconstitutional  and. 


void.   (Eein  agt  Dai 
354.) 

82.    Section    1588  — An 
partition  cannot,  und 
tion  of  the  Code,  be 
except  only  where  acti 
of  the  property  itsel; 
erly  be  made ;  and  ^ 
pears  that  such   part: 
not  be  made  without  | 
dice  to  the  owners,  th 
no   jurisdiction    exce] 
judgment    dismissing 
plaint    (Schew  agt  J^ 
ante,  281.) 

88.  Section  1 533  — Persoi 
as  joint  tenants  or  tenai 
mon,  a  vested  remaindt 
sion  in  real  property, 
maintain  an  action  for 
tion,  during  the  conti 
the  prior  estate  there! 
.particular  cases  specifi 
section  of  the  Code 
Procedure.  (Euglies  as 
80  Hun,  349.) 

84.  Section  1586  — The  I 
iniardian  ad  litem  of 
defendant  in  partition 
made  direct  to  the  infa 
of  to  the  people  of  the 
vided  the  order  appoi 
guardian  so  direct  {T 
agt  Thistle  et  al.,  ante, 

85.  Section  1688— When 
tion  brought  under  this 
the  Code  of  Civil  Pro 
compel  the    determino 
claim  made  by  the  dei 
real  estate,  which  is  ant 
for  the  term  of  three  yc 
actual  possession  of  th 
or  his  grantor,  it  is  si 
there  is  danger  that  the 
of  the  plainUff  will  be  i 
disturbed  or  molested  c 
progress  of  the  action, 
tion    restraining   the 
from,  so  interfenng  witt 
tiff's  possession  mav  be 
der  section  608  of  the 
Civil   Procedure.      (8t^ 
Boittoiek„dO  Hun,.70.l 
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86.  Sections  1768.  1760— Tiile  1. 
chapter  15  of  the  Code  of  Cirii 
Procedure,  does  not  change  arti- 
cles 1,  2,  8,  4  and  5  of  title  1, 
chapter  8,  part  2  of  the  Revised 
Statutes,  and  as  alimony  and  coun- 
sel fees  were  allowed  in  an  action 
to  annul  a  marriage  while  those 
portions  of  the  Revised  Statutes 
were  in  force,  that  power  still  con- 
tinues under  the  Code  of  Civil 
Procedure  (Henkel  agt  Henkd, 
special  term  aedsian  of  this  court, 
uiGRAHAic,  J.,  decided  in  Novem- 
her,  1888,  twt  foUofJoed ;  Sulktan, 
agt.  Stdlivan,  special  term  decision 
of  t/its  court,  O'QoRMAN,  /.,  de- 
mded  in  October,  1883,  foUoioed). 
{Lee  agt.  Lee,  ante,  207.) 

37.  Section  1776  — Where  a  com- 
plaint alleges  that  plaintiff  is  a 
corporation  organized  under  a 
law  of  this  state,  and  the  answer 
simply  avers  that  defendant  has 
no  knowledge  or  information  suf- 
ficient to  form  a  belief  as  to  the 
truth  of  the  allegation,  plaintiff  is 
not  required  to  prove  the  corpo- 
rate existence;  such  an  averment 
is  not  equivalent  to  an  "  affirma- 
tive allegation"  that  plaintiff  is 
not  a  corporation,  which  is  re- 
ouisite  to  impose  upon  it  the  bur- 
aen  of  proof  (Chap,  608,  Laws  cf 
1 875).  XConovrdia  Savings  and  Aid 
Ass^n  agt.  Bead,  98  N.  ¥.,  474.) 

88.  Sections  1784,  1788,  1798— A 
receivership  in  a  creditor's  suit  to 
sequestrate  the  property  of  a  rail- 
road company  comes  within  the 
spirit  and  intent  of  the  law  of  1888; 
requiring  notice  to  be  given  to  the 
attorney  general  of  all  proceedings 
in  an  action  for  the  dissolution  of 
a  corporation  or  a  distribution  of 
its  assets;  and  such  receiver  can- 
not be  legally  appointed  without 
compliance  with  this  provision. 
A  receiver,  in  an  action  to  fore-, 
close  a  mortgage  executed  by  the 
company,  has  the  right  to  apply 
to  be  relieved  from  the  void  order 
or  judgment,  if  it  iniuriously 
affects  him  in  the  discharge  of 
his  duties,  although  he  has  not  in 


any  form  been  made  a  party  to 
the  creditors'  action. 

Subsequent  proceedings  to  sub- 
ject the  attorney  general  to  the 
order  and  judgment  appointing 
and  continuing  the  receiver  in  the 
creditors'  action  without  notice  to 
the  receiver  in  the  foreclosure 
action,  whose  motion  to  vacate 
such  order  and  judgment  had  been 
heard  and  submitted,  were  very 
improper  and  they  had  no  prac- 
tical effect  in  the  case. 

The  order  appointing  the  re- 
ceiver in  the  creditors'  action 
should,  in  an  event,  be  so  limited 
as  to  restrict  his  receivership  to 
the  property,  c<Mitracts  and  effects 
of  the  company,  not  included  in 
nor  incumbered  by  the  mortgage, 
which  is  unassailed. 

It  is  not  necessary  to  give  notice 
to  the  attomev  general,  in  an  ap- 
plication for  the  appointment  of  a 
receiver  in  a  suit,  to  foreclose  a 
.  corporate  mortgage.  {Whitney 
agt.  The  N.  T.  and  Atlantic  Baa- 
road  Co.,  ante,  486.) 

89.  Section  1886  —  In  an  action 
brought  and  a  recovery'  had 
against  an  executor  to  justify  the 
imposition  of  costs  against  such 
executor  it  must  appear  that  the 
claim  was  presented  to  the  exe- 
cutor after  he  had  qualified  and 
entered  upon  the  discharge  of  his 
duties,  and  that  after  such  pre- 
sentation and  before  suit  he  re- 
fused to  refer  it  as  prescribed  by 
law,  or  that  he  unreasonably 
resisted  or  neglected  its  payment. 
A  motion  for  costs  will  be 
denied  where  there  is  no  legal 
proof  of  the  presentation  of  the 
claim  sued  on,  after  the  granting 
of  letters  of  administration  to  the 
executor,  and  of  its  rejection  by 
him. 

» It  is  not  an  "  unreasonable  resist- 
ance of  a  daim  "  which  was  bar- 
red by  the  statute  of  limitations, 
unless  there  had  been  a  payment 
thereon  by  the  deceased,  whose 
estate  the  executor  represented  and 
of  which  he  had  no  personal 
knowledge,  to  require  the  proof 
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thereof  to  be  submitted  to  a  court 
in  an  action  in  which  he  volun- 
tarily appeared  in  order  that  no 
charge  of  want  of  fidelity  to  the 
estate  could  be  made.  (Chueln'o 
agt.  Bicks,  ante,  194.) 

90.  Section  1918— -The  filing  and 
docketing  of  a  transcript  of  a 
justice's  judgment  in  the  county 
clerk's  office  makes  it  the  judg- 
ment of  the  county  court;  and  no 
action  can  thereafter  be  brought 
upon  it  in  a  justice's  court,  as  it 
is  required  bv  this  section  of  the 
Code  of  Civil  Procedure  that  the 
order  granting  leave  to  bring  such 
an  action  shall  be  made  by  the 
court  in  which  such  action  is  to 
be  brought,  and  that  court  has  no 
power  to  grant  leave  to  bring  an 
action  upon  a  judgment  of  a 
county  court.  {Baldwin  agt.  Sob- 
erts,  80  Bun,  16a.) 

91.  Section  1987 —  An  action  may  be 
brought  under  this  section  of  the 
Code  of  Civil  Procedure  after  the 
recovery  of  a  judgment  against 
joint  debtors,  by  the  judgment 
creditor  "  agaidst  one  or  more  of 
the  defendants  who  were  not  sum- 
moned in  the  original  action," 
although  the  defendants  served 
have  appealed  and  have  given  the 
security,  which  under  said  Code 
(see.  1310),  ''  stays  all  proceedings 
to  enforce  the  judgment  appealed 
from." 

The  second  action  is  not  brought 
to  enforce  the  judgment  but  to 
establish  the  liability  of  the  de- 
fendants not  served,  which  is  not 
determined  by  such  judgment. 
(Jfor^yagt  Traeey,  92  iv.  r ,  582.) 

92.  Section  1958— In  this  action 
brought  to  determine  the  title  to 
the  office  of  mayor  of  the  city  of 
Albany,  a  verdict  was  rendered  in 
favor  of  the  relator  and  a  judg- 
ment entered  declaring  him  enti- 
tled to  the  office.  Thereafter, 
upon  the  application  of  the  rela- 
tor, an  order  was  made  allowing 
him  to  file  and  serve  a  "  sugges- 
tion or  statement,  or  supplemen- 


tal complaint,"  allegii 
had   sustained   damag 
amount  of  #4,005.48  b^ 
the  defendant's  having 
salarv  of  the  office  up  1 
of  the  entry  of   the 
and  requiring  the  defen 
in  twenty  days  from  t 
of  a  copy  of  the  said  i 
or   statement,    or    su( 
complaint,  upon  his  at 
tile  his  answer  thereto 
tied :   Beld,  that  as  undc 
tion  of  the  Code  of  Ch 
ure,    the   relator   is   ei 
recover  his  damages  in 
action  in  which  his  tit 
office  is  established,  ai 
claim  for  damages  can 
forth  in  the  original  c 
but  must  be  allec^ed  in  e 
ner  after  the  judgment 
right  to  the  office  has 
dered,  the   order   was 
granted,   excep|  in  so 
compelled  the  defendant 
the  suggestion  under  oa 
this  provision  should  b 
out  of  the  order,  and  t 
modified  it  should   be 
(People    ex    rel,    Swinbi 
Nolan,  80  Bun,  434.) 

98.  Section  2007— Where 
ment  of  a  court-martial  i  i 
into  the  supreme  coui*t 
of  certiorari  and  there  ' 
the  respondent  is  person 
for  the  costs  awarded  b) 
order,    and   may   be      i 
guilty  of  a  contem()t  if 
pay  them  after  a  demanc 
has   been   duly   made. 
ofLeary,  80  Bun,  894.) 

94.    Section  2066  —  A   pi 
may  be  brought  in  this 
or  against  the  executor  c 
istrator  of  decedent  A., 
himself  the  executor  or 
trator  of  decedent  B.,  fd 
counting  with  respect  to  i 
A. 's  estate.   The  parties  ii 
in  the  estate  of  deceden 
be*entitled  upon*  such  ac 
to«  assert,  in   common  ^ 
ol^r  creditors  of  A.,  sue 
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as  they  maj  have  against  his  es- 
tate on  account  of  any  liability  he 
may  have  incurred  by  reason  of 
his  administration  of  B.'s  estate. 
But  there  is  no  provision  of  iaw 
which  authorizes  the  representa- 
tives of  a  deceased  executor  or 
administrator  to  initiate  and  con- 
duct a  proceeding  for  the  account- 
ing of  Uieir  decedent  in  the  estate 
v^hereof  be  was  himself  executor. 
{Matter  ofBaney,  ante,  201.) 

95.  Section  2117,  2118  — Under 
these  sections  of  the  Code  of 
Civil  Procedure,  a  surrogate  has 

.no  iurisdiction  to  entertain  pro- 
cecain^s  instituted  by  one  claim- 
ing a  legacy,  to  compel  an  ex- 
ecutor to  pay  the  same,  when 
the  executor  *' files  a  written  an- 
swer, duly  verified,  setting  forth 
facts  which  show  that  it  is  doubt- 
ful whether  the  petitioner's  claim 
is  valid  and  leffal,  and  denying  its 
validity."  Lr  such  a  case,  the 
surrogate  must  dismiss  the  peti- 
tion. 
The  objection,  although  not 
•  raised  in  the  surrogate's  court  or 
at  general  term,  may  be  taken  on 
appeal  to  this  court.  (Fiester  agt. 
Shepard,  93  JV;  7".,  251.) 

96.  Section  2U0  — This  section  is 
not  applicable  to  proceedings  com- 
menced prior  to  September  1, 
1880.  (Phfife  agt  Manhattan 
BaUtoap  Co,,  80  Hun,  877.) 

97.  Section  il40  — The  provisions 
of  chapter  16  of  the  Coae  of  Civil 
Procedure  in  reference  to  appeals, 
do  not  apply  to  an  appeal  in  a 
proceeding  by  certiorari  com- 
menced prior  to  September  1. 
1880.    (0^,  M0.  8847,  mbd.  11.) 

It  aeems,  the  provisions  of  said 
chapter  of  this  section,  declaring 
that  in  such  a  proceeding  the 
court,  upon  **the  hearing,"  shall 
have  power  to  determine  whether 
there  was  such  a  preponderance 
of  proof  against  the  existence  of 
any  fact  found,  that  the  verdict 
of  a  jury  affirming  its  existence 
rendered    in    an  action  in  the 


supreme  court,  "would  be  set 
aside  as  against  the  weight  of  evi- 
dence," has  no  application  to  ap- 
peals to  this  court.  It  only  applies 
to  the  ''  hearing  "  on  return  to  the 
writ,  and  is  confined  to  the  court 
in  which  such  hearing  is  had. 

It  eeemt,  also,  that  the  general 
statutory  scheme  for  the  distribu- 
tion of  judicial  powers  does  not 
contemplate  <he  review  by  this 
court  of  disputed  questions  of 
fact,  and  it  will  not  entertain  such 
questions  in  the  absence  of  express 
legislative  authority.  (The  Jhoaple 
ex  rd.  Murphy  agt.  French  et  aL, 
92  N.  r.,  806 


^ 


98.  Section  2288 — In  summary  pro- 
ceedings' for  holding  over  a^Tter 
expiration  of  term,  the  precept 
cannot  be  made  returnable  the 
day  after  it  was  issued.  {Make 
agt  Blake,  80  Hun,  468.) 

99.  Section  2866— The  mere  sub- 
mission of  a  cause  to  arbitration, 
the  arbitrators  never  taking  or  con- 
senting to  take  upon  themselves 
the  burden  of  the  submission, 
operates  as  a  discentinuance  of  a 
suit  pending  in  court  between  the 
parties.  QlcNuUy  agt.  SoUey^ 
ante,  147.) 

100.  Sections  2447,  2463— A  judg- 
ment  debtor  who  has  been  served 
with  an  order  for  appearance  and 
examination  in  proceedings  sup- 
plementary to  execution,  wbidi 
forbids  him  from  transferring  any 
of  his  property  until  further  direc- 
tions, IS  not  guilty  of  contempt  in 
applying  his  earnings  for  services 
rendered  within  sixty  days  of  the 
commencement  of  the  proceedings 
to  the  support  of  his  family. 

The  Code  of  Civil  Procedure 
does  not  authorize  any  interfer- 
ence with  such  earnings  (eee.  2468), 
and  it  is  not  necessary  for  the 
debtor  to  procure  permission  of 
the  court  or  judge  Wore  making 
the  application. 

The  provision  of  said  Code  re- 
quiring that  the  facts  constituting 
the  exemption  shall  be  made  to 


NEW  YORK  PRACTICE  REPORTS. 


Digest 


appear  by  the  oath  of  the  debtor 
or  otherwise  is  answered  by  put- 
ting upon  the  debtor  the  burden 
of  Justifying  the  use  of  his  earn- 
ings when  called  upon  to  transfer 
the  money  to  the  sheriff  or  a  re- 
ceiver (See.  2447).  (NeweU  agt. 
OuUer^  19  Hun,  .74,  owrrulSi.) 
{Hancock  agt.  SearB,  08  K  T,  79.) 

101.  Section  3456 — ^Where,  in  pursu- 
ance of  the  power  conferred  upon 
him  b^r  this  section  of  the  Code 
of  Civil  Procedure,  a  surrogate 
appoints  a  referee  to  examine  an 
account  rendered,  and  to  hear 
and  determine  all  questions  aris- 
ing upon  the  settlement  thereof, 
which  he  himself  had  power  to 
determine,  and  to  make  a  report 
thereon,  subject  to  confirmation 
by  the  surrogate,  the  rules  of  the 
supreme  court  are,  by  section  17 
of  the  said  Code,  made  applicable 
to  such  a  reference  and  the  report 
of  the  referee  becomes  absolute, 
and  stands  as  in  all  things  con- 
firmed, unless  exceptions  thereto 
are  filed  and  served  within  eight 
days  after  (service  of  notice  of  the 
filing  of  the  report.  Where  no 
exceptions  have  been  taken  and 
filed,  the  surrogate  has  no  altern- 
ative but  to  confirm  the  report. 
(Matter  of  LeffingtoeU,  80  Hun, 
628.) 

102.  Section  2496— A  surrogate  is  not 
disqualified  from  acting  by  reason 
of  his  having  been  attorney  for  the 
testator  at  the  time  of  his  death — 
he  is  not  disqualified  because  he 
may  be  called  as  a  witness  by  the 
contestants.  (People  agt  WeiarU, 
80  Hun,  475.) 

108.  Section  2545  —  In  proceedings 
before  a  surrogate  to  compel  an 
accounting,  by  an  executor,  insti- 
tuted prior  to  September  1,  1880, 
a  hearing  was  had  and  &  decree 
rendered,  after  that  time,  which 
was  appeale<l  from.  The  appel- 
lant, at  the  close  of  the  evidence, 
requested  the  suiTOgate  to  find 
upon  certain  questions  of  fact,  as 
provided  by  this  section  of  the 


Code  of  Civil  Proced 
he  refused:  Heid^  tha 
tion  to  the  refusal  wi 
taken;  as,  by  the  said 
8847,  9ubd,  11),  all  t 
pending  in  surrogatei 
that  date  are  exempts 
operation  of  any  of 
visions  of  the  chapter  (1 
ing  said  provision.  ( 
Hoffman,  92  N.  Y.,  181. 

104.  Sections  2789.  2740- 
death  of  the  defendant' 
one  of  the  defendants, 
one  of  the  executors  of 
tor,  assigned  to  the  pit 
wife,  through  a  third  j 
claims  and  aemands  wh 
against  the  testator,  or  \ 
for   services   rendered, 
written  a^eement    ent 
between  hun  and  the  t 
the  lifetime  of  the  latte 
plying  the  testator   wi 
saries,  and  taking  can 
nursing    him:      Held, 
plaintiff  could  not  ma 
action     in    the    supren 
against  the  executor,  t' 
the  amount  due  under  tl 
ment;  but  that  the  clai: 
be  presented  to  the  sun 
allowance  as  provided 
sections  of  the  Code  of 
cedure.    (Snyder  agt  8 
Hun,  186 ) 

105.  Sections  2756,  2757 
the  pendency  of  an  acti( 
an  executor  for  misapp: 
of  moneys  belonging  to  1 
he  died  and  his  execute: 
stituted  as  party  defends 
ment  was  recovered,  t 
defendant  was  directed 
of  the  estate;  costs  ^ 
given,  which  were  direc 
paid  in  like  manner.  T 
tate  of  the  deceased  exe 
sold  by  order  of  the  i 
Hdd,  that  in  the  distribu 
proceeds  said  judgmen 
was  not  entitled  to  a  ] 
for  the  damages  recov 
the  other  creditors  of  the 
but  was  entitled  to  shart 
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and  that  Ihe  Bnrrogste  properlj 
disallowed  the  costs,  eis  a  claim, 
pajable  out  of  eucii  proceeds.  {In 
ItaOer  of  Iibx,  82  N.  T..  88.) 

lOB.  Section*  2877,  2001,  WM— 
Where  an  action  for  a  wrongful 
Injury  to  personal  property  ia 
commenced  in  a  justice's  court 
by  Ihe  service  of  a  summons  re- 
turnable forthwith,  Bccompaoied 
by  an  order  of  arrest,  the  Juris- 
diction of  the  justice  does  ntit 
depend  upon  the  sufficiency  of 
the  affidavit  upon  which  the  order 
_.  —"s  made,  but  upon  the 


[   the 


still  remains  though  the  order  be 
set  aside  as  improperly  granted. 
{MeNeary  agt.  ClUHe,  30  Eun.  481.) 

107.  Bcction  2967— The  provision  of 
the  Code  of  Civil  Procedure  pro- 
viding that  where  a  new  action  is 
brought  in  a  court  of  record  after 
the  discontinuance  of  an  action 
before  a  justice  of  the  peace,  be- 
cause of  a  plea  of  title,  the  com- 
plaint must  be  for  the  same  cause 
of  action  only  as  that  relied  upon 
before  the  justice,  does  not  pro- 
hibit the  plaintiff  from  making 
Buch  cause  of  action  perfect  by 
inserting  in  the  complaint  ne 
allegations    necessary     for     th: 

Where,  therefore,  the  action  i 
the  justice's  court  was  againat 
corporation,  but  the  complaint 
therein  contained  no  allegation 
that  defendant  was  a  corporation 
Hdd.  tliat  the  insertion  of  such  an 
allegation  in  the  complaint  in  the 
new  action  brought  in  the  su- 
preme court  was  proper.  (Fox 
agt.  The  Erie  Praening  Cmnpanv, 
W  AT  r.,  64,) 

108.  Boction8068  — Itianotinevery 
case  where  the  defendant  de- 
mauds  in  bis  answer  judgment  In 
his  favor  exceeding  fifty  dollars 
that  he,  as  appellant  may  demand 
and  have  a  new  trial  in  the  appel- 
bte  court,  but  only  in  those  cases 
where,  from  the  nature  of  the 
action  and  tbe  condition  of  the 


U'  law  in  its  support 

An  improper  pleading  cannot  be 
made  the  ba^s  of  a  demand  for  a 
new  trial  in  the  county  conit, 
under  the  Code,  applicable  lo 
appeals  from  judgments  rendend 
byjusticea  of  the  peace. 

Where  an  action  was  brought 
in  a  Justice's  court  In  trover  ror 
taking  and  converting  a  cow,  loil 
damag«e  were  claimed  in  the  sum 
of  flftT  dollars,  tbe  defendant 
answered  by  general  denial,  also 
set  up  property  in  himself,  de- 
manded Judgment  for  the  dismii- 
sal  of  the  complaint  and  for  aev- 
enty-dve  dollars  damages.  &c 
Judgment  was  rendered  in  favor 
of  plainliSs  for  forty-four  doUari 
and  twelve  cenla.  'The  defendant 
in  his  notice  of  appeal  to  Ibe 
county  court  demanded  a  new 
trial  in  that  court.  The  justice's 
return  having  been  Sled,  the 
plaintiffs  moved  thereon  for  id 
order  tt&nsferrinr  the  case  to  Ihs 
law  calendar,  and  that  it  be  heard 
on  the  justice's  return  without  s 
a  new  trial  therein,  which  motion 

Seld,  that  the  practice  was  cor- 
rect. It  was  proper  to  delermins 
in  advance  whether  tbe  appeal 
was  to  be  tried  on  a  question  of 
fact  or  one  of  law.  The  county 
cotirt  had  Jurisdiction  lo  delenn- 
ine  that  question,  and  it  could  do 
it  as  well  on  special  motion  is  st 
opening  of  trial,  (i&mey  agt.  >«» 
]^ke,  ante,  396.) 

109.  Section  S22S  — This  section  of 
the  Code  of  Civil  Procedure  "  em- 
braces the  entire  subject  ofjuiis- 
diction  as  regards  that  court,  and 
was  plainly  intended  so  to  do. 
Hot  purporting  to  amend  any 
former  or  existing  laws  in  that 
particular,  thev  are  repealed  by 
necessary  implication." 

Under  its  provisions  in  relillon 
to  the  "  justices'  court  of  the  dty 
of  Albany,"  •  •  f  providing 
that  it  shall  have  jariadiciicai 
"  toil/tin  the  dty  wliere  tbe  court  ii 
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located^"  the  jurisdiction  thereof 
is  restricted  to  the  city  limita. 

Accordingly  hdd,  that  said  court 
had  no  power  to  send  process  into 
adjoining  towns  for  serrice,  and 
tliat  it  acquired  no  jurisdiction  by 
the  service  of  a  summons  <nMM 
of  the  city  (Gera^agt.  BM,  78  N. 
T.,  64,  foOawed).  (QnuMr  agt  Hil- 
ton, ante,  144.) 

110.  Section  8228— When  a  claim  of 
title  to  real  property  arises  upon 
the  pleadings  so  as  to  entitle 
plaintiff  to  costs.  (Oreen  agt. 
vUUuteqf  Cwumdaigua.  80  Bun, 
806.) 

111.  Sections  8238,  8238— Where  a 
plaintiff  is  entitled  to  costs,  under 
these  sections  of  the  Code  of  Civil 
Procedure,  upon  entry  of  judg- 
ment   in    his   favor,    and   such 
judgment   is  reversed  and   new 
trial  granted  by  the  general  term 
"  with  costs  to  appelknt  to  abide 
the  event,"  but  is  affirmed  on  ap- 
peal by  plaintiff  to  this  court,  he 
18  entitled,  of  course,  to  the  costs 
of  the  appeals  to  the  general  term 
and  to  this  court.    {Murtha  agt 
Ourley,  92  N,  Y„  859.) 

112.  Section  8284— In  this  action, 
brought  to  recover  penalties  for 
violations  of  the  acts  to  prevent  the 
adulteration  and  dibition  of  milk, 
the  complaint  set  forth  separately 
twenty-three  causes  of  action. 
The  answer  was  a  general  denial. 
Upon  the  trial  the  plaintiff,  hav- 
ing given  evidence  tending  to 
establish  thirteen  of  the  causes  of 
action,  recovered  a  verdict  "for 
two  counts  at  fifty  dollars  each, 
amounting  to  one  hundred  dol- 
lars." The  defendant  claimed  to 
be  entitled  to  tax  costs  in  his 
favor  under  this  section  of  the 
Code  of  Civil  Procedure,  provid- 
ing that  where  the  complaint  sets 
forth  separately  two  or  more 
causes  of  action  upon  which 
issues  of  fact  are  joined,  if  the 
plaintiff  recovers  upon  one  or 
more  of  the  issues,  and  the  de- 
fendant  upon  the  others,  each 


party  is  entitled  to  a 
the  adverse  party:  Hi 
claim  was  not  well  f 
the  defendant  had  not 
upon  any  of  the  issues 
meaning  of  the  sai^ 
{Cooper  agt.  JoUy,  30  M 

118.  Section  8251  — Upoi 
from  the  city  court,  ge 
to  the  common  pleas, 
follow,  whether  the  appi 
an  order  or  a  judg 
whether  the  appeal  be 
or  disposed  of  on  tl 
{Ooodridge  agt.  Connor, 

114.  Section  8258  — In 
and  extraordinary  ca 
the  defendant  interpose 
tiff's  claim  as  a  defend 
way  of  a  set-off  two  f 
notes,  and  upon  the  t 
ment  is  rendered  for  plal 
all  the  issues  involved  a 
full  amount  claimed,  th 
is  entitled  to  an  extra  f 
not  only  upon  the  sum 
in  the  action,  but  upon 
of  the  defendant's  set-o 
ined  against  him.  {Ba\ 
CiUver,  anie,  842.) 

115.  Section 8258  — Aden 
defense  within  the  m: 
this  section  so  as  to  enti . 
to  an  additional  allowao  ( 
agt.  Wpekoff,  80  Hun,  4 1 

116.  Section  8258 — A  rail  i 
pany  was  authorized  tc 
its  road  along  an  aband  i 
from    Rochester   to   C  i 
avoid  a  heavy  grade  it 
to  leave  the  Ime  of  the  : 
the  village  of  Nunda,  j ; 
west  of  it  and  a^ain    i 
line  of   the  canal,      i 
brought  by  the  people  t : 
road  enjoined  from  1*  i 
line  of  the  canal  and  t< 
to  construct  its  road   i 
line  thereof,  was  decide  ( 
of  the  defendant    \J{  : 
plication  by  the  defenc  : 
extra  allowance,  affid 
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read  tending  to  show  that  the  new 
route  could  be  much  more  cheap- 
ly constructed  and  operated  by 
the  company  than  could  the  old 
one:  Held,  that  the  court  prop- 
erly denied  the  application  upon 
the  ground  that  tfie  value  of  the 
subject-matter  involved,  upon 
which  the  allowance  must  be 
based,  was  not  shown  bv  the 
affidavits.  {People  agt.  Oene^es 
Valley  Canal  R  R  Co,f  dO  Hun, 
565.) 

117.  Section  8258— The  provision  of 
this  section  of  the  Code  of  Civil 
Procedure,  in  reference  to  extra 
allowances  of  costs,  simply  au- 
thorizes such  an  allowance  in  an 
action  wherein  rights  of  property 
are  involved  and  a  pecuniary  value 
may  be  predicated  of  the  subject- 
matter;  the  importance  of  a  litiga- 
tion in  any  other  than  its 
pecuniary  aspect  affords  no  basis 
for  the  allowance,  and  when  no 
money  judgment  is  asked  or 
rendered  and  the  "subject-matter 
involved"  is  not  capable  of  a 
money  value,  or  the  value  is  not 
shown,  the  allowance  is  not  au- 
thorized. 

The  term  ''subject-matter  in- 
volved "  refers  simply  to  property 
or  other  valuable  thing,  the  pos- 
session, ownership  or  title  to 
which  is  to  be  determined  by  the 
action,  it  does  not  include  other 
property  although  it  may  be 
directly  or  remotely  affected  by 
the  result.  {ConaughiuAgl.  The 
Saratoga  Batik,  82  N,  X.,  401.) 

lia  Section  8258,  8229  —  Where,  in 
an  action  brought  against  a  sheriff 
to  recover  a  sum  of  money  or  a 
chattel,  by  reason  of  some  act 
done  by  him  by  virtue  of  his 
office,  a  final  judgment  is  rendered 
in  his  favor,  he  has  an  absolute 
right  to  the  additional  costs  given 
by  this  section  of  the  Code  of 
Civil  Procedure.  He  has  the 
same  right  to  the  increased  costs 
as  to  the  single  costs  given  by 
section  3229.  {dmUh  agt.  Cooper, 
80  Hun,  895.) 


119.  Section  8258 —Where,  in  an  ac- 
tion brought  against  a  sheriff  to 
recover  a  sum  of  money  or  a 
chattel,  by  reason  of  some  act 
done  by  him  by  virtue  of  his 
office,  a  final  judgment  is  ren- 
dered in  his  favor,  he  has  an  ab- 
solute right  to  the  additional 
costs  given  by  this  section  of  the 
Code  of  Civil  Procedure.  He  has 
the  same  right  to  the  increased 
costs  as  to  the  single  costs  given  by 
section  8229.  (iimith  agt.  Cooper, 
80  Hun,  895.) 

120.  Sections  8271,  8246— Under  the 
provisions  of  these  sections  of  the 
Code  of  Civil  Procedure,  giving 
to  the  court  discretionary  power 
to  require  the  plaintiff  in  an  action 
brought  by  or  against  an  executor, 
administrator,  etc.,  in  his  repre- 
sentative capacity,  to  give  security 
for  costs,  the  court  has  power  to 
require  such  security  of  one 
bringing  suit  In  such  capacity, 
although  there  is  no  evidence  of 
mismanagement  or  bad  faith,  and 
aside  tvom.  the  question  of  his 
personal  liability  for  costs  as  pre- 
scribed by  the  Code.  ( Tolman  agt. 
8.,  B,  db  JV.  r.  B.  B,  Co.,  92  5^ 
r.,  853.) 

121.  Section  3801— The  provision  of 
this  section  of  the  Code  of  Civil 
Ptocedure  (as  amended  by  chap. 
899,  Laws  <7f  1882),  providing  that 
the  stipulation  of  the  attorneys 
for  parties  to  an  action  may  tafce 
take  the  place  of  a  olcrk's  certifi- 
cate to  a  copy  of  a  px.oer  whereof 
a  certified  copy  is  rcvjuired,  was 
not  intended  to  alter  the  effect  of 
the  provision  {sec,  1815)  requiring 
a  return  to  this  court  to  be  certi- 
fied by  the  clerk  of  the  court  from 
which  the  appeal  is  taken,  or  of 
the  rule  of  this  court  {Bute  1) 
m^ing   the   same    requirement 

Returns  to  this  court  should  be 
made  by  a  responsible  officer,  un- 
der sanction  of  his  official  oath, 
and  attorneys  for  parties  cannot, 
by  stipulation,  make  up  a  case  for 
the  court.  {Dow  et  al,  agt  Dar- 
ragh,  92  IT.  7:,587.) 


NEW  YORK  PliACTICE  REPORTS. 


Digest 


CODE  OF  CRIMINAL  PRO- 
CEDURE. 

1.  Sections  56,  444,  445— Where  a 
prisoner  has  been  indicted  for 
grand  larceny,  and  is  on  trial 
before  a  jury  in  the  court  of  oyer 
and  terminer,  or  of  the  sessions, 
they  have  the  power  to  find  a  ver- 
dict of  petit  larceny.  {The  FeapU 
agt.  McTameMy,  ants,  70.) 

2.  Section  238  —  Practice  as  to 
drawing  ^rand  jurors  —  person 
charged  with  crime  cannot  object 
to  ffrand  jury  that  they  are  drawn 
under  an  unconstitutional  law  — 
there  is  no  way  provided  by  Code 
of  Criminal  rrocedure  for  such 
objection.  (The  PeopU  agt.  JBSto- 
pcUnek,  ante,  14.) 

8.  Section  298  — This  section  of 
the  Code  of  Criminal  Procedure 
authorizing  the  court  upon  the 
trial  to  amend  an  indictment 
where  a  'variance  between  the 
allegation  therein  and  the  proof 
in  respect  to  time,  or  in  the  name 
or  description  of  any  place,  per- 
son or  thing,  shall  appear,  if  the 
defendant  cannot  be  thereby  prej- 
udiced in*  his  defense  on  the 
merits,  does  not  authorize  the 
court  to  amend  an  indictment  for 
grand  larceny,  charging  the  tak- 
ing of  a  ring  of  the  value  of  eight 
dollars,  and  certain  gold  and  silver 
coin  of  the  value  of  eighty  dol- 
lars, by  substituting  for  the  alle- 
gation as  to  the  taking  of  the  gold 
and  silver  coin,  others  charging 
the  taking  of  "bank  bills,"  law- 
ful monev  of  the  United  States, 
of  a  kifid,  number  and  denomi- 
nation unknown,  and  upon  banks 
unknown,  of  the  value  of  forty- 
five  dollars,  a  more  particular 
description  of  which  cannot  be 

S'ven.     (Peoi^  agt.   Poucher,  30 
un,  676.) 

4.  S^tion  876  — Upon  the  trial  of 
an  indictment  for  murder,  a  juror, 
challenged  by  the  prisoner  for 
principal  -cause,  testified  in  sub- 
stance, th«t  he  had  read  and  talked 
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about  the  case,  and  1 
an  opinion  as  to  the  gi 
cence  of  the  prisonei 
such  opinion  would  no 
lieved  influence  his  v 
that  he  could  render  a 
verdict:  HM,  that  th 
was  properly  ovcrrul 
People  agt.  Cixmetti,  02 

5.  Section  518 — Former, 
pie  had«o  ri^ht  or  p< 
view  a  decision  or  ju 
vorable  to  a  prisoner.  *! 
do  so  depends  upon  stai 
this  section  of  the  Cod 
inal  Procedure  an  ap] 
supreme  court  can  bi 
the  people  in  two  casei 
From  a  judgment  for  tl 
on  a  demurrer  to  the  i 
2d.  From  an  order  ol 
arresting  judgment. 

An  order  of  the  oy< 
miner  setting  aside  a  { 
and  quashing  an  indi 
is  not  reviewable  in  th 
court. 

The  general  term  of  tl 
court  can  correct  error 
takes  in  criminal  cases 
brought  before  it  pu 
statute.  '{2' he  People  Agi 
ante,  872.) 

6.  Section  427 —Where  a 
it  has  retired  to  delibc  i 
its  verdict,  returns  into  i 
asks  for  further  instru  : 
prisoner  has,  under  this 
the  Code  of  Criminal  I 
an    absolute   right    to 
counsel  notified  of  the  f  i 
is  a  fatal  error  for  th( 
give  further   instructio 
jury  before  giving  such 
the   counsel,    even    th( 
prisoner   himself   be    ji 
court  and  takes  no  exi : 
the  instruction  so  giver 
agt.  CoMiano,  80  Hun,  3 

7.  Sections  465,  466,  517- 
—  on  a  motion  for  a  i 
made  under  these  secti 
capital  case  upon  the  g 
newly  discovered  evidoi 
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8.  8ectiotiBSa7,S19— TbeproTkioD 
of  these  eectioiu  of  tbe  Code  of 
CriminAl  Procedure  providiog 
that  "the  appellate  court  may 
order  a  new  trial  If  it  be  satls- 
fl43d  that  the  verdict  agBJuat  the 
prisoner  was  Bgainat  the  weight  of 
evidence,  •  *  "  or  that  jus- 
tice requires,"  is  applicable  only 
to  the  supreme  court,  and  gives 
that  court  a  discretionary  power. 
When  in  the  exercUe  of  that  dia 
cretion  it  refuses  or  grants  a  new 
triaJ  its  determination  is  not  re- 
viewable here. 

Under  the  provision  of  said 
Code  authorizing  an  appeal  to  this 
court  by  the  people  irom  a  judg- 
ment of  the  general  term  revereing 
a  judgment  of  conviction,  such  an 
appeal  brings  up  for  review  only 
questions  ot  law.  (T/m  Ptojie 
sgt.  Boat.  V^N.  T.,  660.) 

9.  Section  527  — The  provision  ot 
this  section  of  the  Code  of  Civil 
P^wedure,  as  amended  In  1«83 
(diap.  808,  Lavn  of  1882),  provid- 
ing that  ' '  the  appellate  court  may 
order  a  new  trial  If  it  be  satisfied 
that  the  vcniict  against  the  pris- 
oner was  against  the  weight  of 
evidence  or  agniusl  law,  or  that 
justice  required  a  new  trial 
whether  any  esceptlons  shall  have 
been  taken  or  not,"  applies  only  to 
appeals  to  (he  supreme  court. 
(The  People  agt.  flowtjf,  92  2f.  T., 
65t) 

10.  Section  887  —  Where  warraota 
were  granted  by  a  police  justice 

'committing  two  children  under 
fourteen  years  old  as  bcin^  vag- 
ritnls,  nainely,  "engaged  in  the 
occupation  of  begging  under  the 
pretext  of  peddling,  to  wit.  Bow- 
ery, in  Baid  city,  at  ten  forty-flve 
r.  u,  on  tlie  6th  day  of  April, 
1883,  and  frequenting  the  com- 
pany    of     prostitutes,     concert 


saloons,  dance-bouses  and  placH 
of  entertainment  where  Hplntuooi 
liquors  were  sold,"  upon  an  affldS' 
vit  made  at  the  hearing  liefortlhe 
magistrate  stating  the  ages  of  the 
chiulren,  respectively,  eleven  tid 
thirteen,  and  that  the;  were  found 
by  the  affiant  committing  acls  of 
alleged  vagrancy,  descrifaed  wb- 
BtautiallT  in  the  aame  laoguaeea) 
that  usecl  in  the  warrants,  and  the 
children  were  afterwards  di*- 
chargod  upon  liabeat  eorpttt : 

EM,  that  the  return  bt  the  com- 
mitment in  answer  to  the  j&abni 
eorpu*.  and  the  admission  of  the 
facia  it  contained  by  the  failure 
to  lake  issue  thereon,  presented  s 
case,  under  section  201  of  Ihe 
Penai  Uode,  upon  which  the  court 
should  have  remanded  UKchildrcD. 

The  purpose  ot  the  writ  of 
Aoieot  atrpttt  is  not  to  review 
trials  before  a  magistrate  on  qne&- 
tions  of  vagrancy.  {Matter  <if 
Motet,  ania,  206.) 

II.  Bectlon  893— This  section  of  the 
Code  of  Criminal  Procedure  hu 
been  repealed  or  abrogated  by 
the  provisions  of  the  consolids- 
tioD  act  {Law  of  1882,  ehap.  410), 
and  the  filing  of  the  record  ot 
conviction  of  a  prisoner  on  a 
charge  of  being  a  vagrant,  by  a 
police  justice  in  the  office  of  the 
clerk  of  the  general  sessions  of 
the  peace  Is  regular.  (MaUtr  ^ 
WiU«r*,  ante,  173,) 


COMPLAINT. 

1.  Where  a  complaint  prays  only 
for  an  injunction  against  a  defena- 
ant  disposing  of  its  propertv,  that 
property  befig  in  the  baoas  of  a 
receiver,  it  cannot  be  sustained. 
(Paiieoatt  agt.  Ameriean  Staiiig 
and  Pewtr  Company,  ante,  4?.) 

3,  In  an  action  by  the  creditors  of  a 
corporation  ajninst  tbe  directors 
thereof  to  hmd  them  personally 
Uable,  because  tbe  debts  of  the 
corporation  created  by  defendanti 
exceed  tbe  amoimt  of  its  capital 
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Stock,  it  is  enough  to  state  the 
amount  of  such  capital  and  to  give 
the  amounts  of  the  claims  which 
are  outstanding,  and  it  is  not 
necessary  that  the  debts  should 
be  due.  If  an  apparent  claim  is 
not  real,  the  fact  should  be  set  up 
by  answer.  (Robiiwm  agt.  AtPnU, 
anU,  121.) 

8.  The  board  of  commissioners  of 
the  department  of  public  parks, 
being  only  a  subordinate  division 
of  the  city  government,  are  not 
liable  to  be  sued  as  a  corporate 
entity.  {Bauh  agt.  Board  of  Com- 
nussioners  of  the  Departmeni  of 
Public  Parks,  ante,  8<J8.) 

4  In  an  action  against  such  com- 
missioners a  demurrer  to  the  com- 
plaint should  be  sustained,  not- 
withstanding an  allegation  that 
they  are  a  domestic  corporation. 
(Id,) 

6.  Such  alle^tion  not  being  of  a 
matter  of  lact,  but  a  conclusion 
of  law,  the  court  will  judicially 
take  notice  of  the  fact  that  the 
defendants  constitute  a  part  of 
the  municipal  government  of  this 
citv  and  that  their  powers  are 
denned  and  limited  by  the  char- 
ter of  the  city  and  other  public 
statutes  in  relation  to  that  subject. 
(Id,) 

6.  Where,  in  an  action  to  recover 
penalties  for  violation  of  the  ex- 
cise laws,  the  complaint  charged 
that  the  plaintiffs  were  overseers 
of  the  poor,  &c.,  and  that  the  de- 
fendant was,  on  the  19th  day  of 
May,  1888,  keeper  and  proprietor 
of  a  hotel  known  as  the  ''Man- 
sion House,"  in  the  town  named, 
and  on  that  day,  in  said  hotel,  in 

*  violation  of  the  provisions  of 
chapter  628  of  the  Laws  of  1857, 
and  the  statutes  amendatory  there- 
of, he  "  sold  strong  and  spirituous 
liquors  and  wines  In  quantities  of 
less  than  five  gallons  at  a  time, 
viz.,  one  gill  of  brandy,  one  gill  of 
whisky,  one  gill  of  gin,  one  gill  of 
wine,  one  giU  of  alcohol,  one  gill 


of  rum,  one  gill  of  i 
beer,  without  havi 
therefor  granted  ac< 
provisions  of  said  sti 
by   defendant  'beca 
and  liable  to  plainti^ 
of  fifty  dollars  forfel 
alty  imposed  by  sa 
On  motion  to  make  1 
more  definite  and  o 
a  bill  of  particulars: 
Held,    that   the    <1 
framed  under  and 
the  rules  and  require 
common  law,  and  is 
against  the    objectic 
reference  to  the  law 
this  action  is  brought 
and  uncertain.    As  a 
pleading  it  is  sufflcit 
complaint  charges  it 
and   suflQcient   parti< 
commission  of  the  offe 
by  the  statute,  with  g 
ence  to  the  law  giving 
action  for  the  penalty 
agt.  McSweeney,  ante^ 

7.  An  indorsement  on  t 
referring  to  the  statut 
essary  where  service 
the  complaint  accom; 

Held,  further,  that ' 
should  either  make  tl 
more  definite  and 
amendment,  stating  t 
names  of  the  person 
sales  charged  therein 
or  serve  on  defendant 
bill  of  particulars  gi^ 
formation,  or  in  case 
to  give  name  and  na 
persons,  then  by  stat 
for  the  omission.    (/( 

8.  The  plaintiff,  as  ad 
sued  to  recover  $8.( 
to  have  been  wrongf 
by  defendant  as  intei 
foreclosure  of  a  $2o,( 
executed  by  the  ii: 
sum  bein^  alleged  t 
already  paid  to  defei 
terest  on  said  mort 
intestate  in  his  lif 
complaint  alleged  tli 
of  foreclosure  and  s 
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entered  and  the  premises  after- 
wards duly  sola  by  a  referee  duly 
appointed : 

Held,  that  it  follows  from  the 
allegations  of  the  complaint,  that 
in  Si  these  proceedings  on  fore- 
closure, the  plaintiffs  intestate 
had  notice  and  that  the  amount 
to  which  the  defendant  in  this 
action  and  the  plaintiff  in  the  fore- 
closure action  was  entitled  for 
principal  and  intei-est  was  directly 
in  issue;  and  the  defendant  is  en- 
titled to  judgment  on  demurrer 
to  the  complaint.  {BeariiM  agt 
BeoTMi,  antdy  456.) 

See  Trusteeb. 

Jiiy2^  agt.  Thompson,  ante,  102. 


CONFESSION  OF  JUDGMENT. 

1.  Where  the  holder  of  a  joint 
promissory  note,  prior  to  the  Code 
of  Civil  Procedure  (sec.  1278),  took 
judgment  by  confession  for  the 
whole  amount  against  one  of  the 
makers:  Held,  that  the  liability  of 
the  other  makei's  was  discharged 
by  the  judgment;  the  note  as  to 
all  havmg  oeen  merged  therein. 
(Oandee  agt.  Smah,  93  JV,  Y,,  849.) 


CONSTITUTIONAL  LAW. 

1.  Justices  of  the  peace  are  "  justices 
or  judges  of  any  court "  within 
the  meaning  of  section  13,  article 
6  of  the  constitution.  Persons 
over  seventy  years  of  age  are  in- 
eligible to  office.  Writ  of  prohi- 
bition is  the  proper  remedy  against 
a  person  acting  as  justice  of  the 
peace  who  is  over  seventy  years 
of  age.  {The  People  ex  rel.  Law- 
renee  agt.  Mann  et  oL,  ante,  887.) 

2.  On  a  motion  to  vacate  and  set 
aside  several  orders  and  proceed- 
ings thereunder  or  subsequent 
thereto,  which  had  for  their  obiect 
the  carrying  into  effect  the  various 
statutes  in  relation  to  the  imph>ve- 
ment  of  the  Harlem  river  and 
Spuyten   Duyvil   creek,  on  the 


ground  that  chapter  147  of  the 
Laws  of  1876,  chapter  845  of  the 
Laws  of  1879,  chapter  65  of  the 
Laws  of  1880,  chapter  61  of  the 
Laws  of  1881,  chapter  887.  of  the 
Laws  of  1882,  chapter  410  of  the 
Laws  of  188'i  and  chapter  214  of 
the  Laws  of  1883  are,  and  each  of 
them  is,  unconstitutional  and  void, 
as  being  in  contravention  of  sec- 
tion 6  of  article  1,  and  also  of  sec- 
tion 11  of  article  8  of  the  constitu- 
tion of  the  state  of  New  York: 

Eisld,  flnty  that  the  purposes  to 
which  the  land  sought  to  be  taken 
in  these  proceedings  are  to  be 
devoted  are  public  within  the 
meaning  of  our  constitution.  The 
use  being  in  its  nature  public,  the 
legislature  are  the  sole  judges  of 
the  question  whether  the  benefit  to 
our  citizens  or  to  the  state  is  such 
as  to  warrant  the  taking  of  pri- 
vate property  therefor,  and  are 
also  the  sole  fudges  of  the  question 
of  the  supervision  or  control  over 
the  use  which  should  be  retained 
in  order  to  secure  the  contem- 
plated public  benefits. 

Second.  A  court  at  special  term 
should  not  declare  an  act  to  be*,  in 
conflict  with  the  provisions  of 
the  Constitution  of  the  United 
States  or  of  the  state,  unless  its 
conflict  with  those  provisions  is 
clearly  apparent. 

Third.  That  the  acts  are  not 
unconstitutional  in  that  private 
property  condemned  is  not  taken 
for  a  public  use  within  the  mean- 
ing of  the  constitution. 

Iburth.  That  a  sure  pledge  la 
given  to  the  owners  of  lands  taken 
that  they  shall  be  paid  before  pos- 
session of  the  lands  is  taken  under 
the  acts,  and  the  act  is  not  subject 
to  the  criticism  that  a  first,  sure 
and  certain  compensation  is  not 
secured  to  said  owners  for  the 
value  of  their  property. 

mfth.  Nor  can  it  be  said  that 
the  lands  in  question  are  proposed 
to  be  taken  without  due  process  of 
law.  If  the  acts  are  valid*  the 
taking  is  by.due  process  of  law. 

8mh,  Nor  are  the  proceedings 
inralid  because  they  were  not  in- 
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Btituted  by  the  United  States  dis- 
trict attorney  for  this  district 

Seventh,  That  the  widening, 
deepening  and  improvement  of 
the  i:Iarlem  river,  as  contemplated 
by  the  acts,  is  a  city  purpose.  The 
improvement,  if  carried  out,  will 
develop  that  portion  of  the  city 
which  fronts  upon  the  Harlem 
river,  and  will  bring  into  closer 
communication  the  parts  of  the 
city  which  lie  upon  either  side  of 
the  river,  which  river  now  runs 
exclusively  within  the  city  limits. 

EigMi,  That  if  the  acU  of  the 
legislature  are  constitutional  in 
other  respects  a  private  individual 
cannot  raise  the  objection  that  the 
lands  of  the  city  have  been  illegally 
given  away. 

Ninth,  That  the  objections  to 
the  acts  cannot  be  sustained  on  the 
ground  that  the  assessments  take 
irom  the  party  assessed  private 
property  for  the  public  use.  The 
legislature  has  power  to  take  lands 
under  eminent  domain  and  to  pay 
for  them  by  assessments  on  the 
land  benefited  thereby. 

^TeniK  That  the  constitution 
does  not  require  that  the  title  of 
an  act  should  specify  all  of  its 
provisions.  In  this  case  the  gen- 
eral subject  is  expressed  in  the 
title,  which  is  the  single  one  of 
acquiring  the  right  of  way,  and 
what  is  necessarily  incidental  to  it 
for  the  impnwement  of  the  Har- 
lem river,  and  although  there  are 
changes  in  the  details  for  carrying 
out  the  scheme  of  the  improve- 
ment, the  general  subject  of  all 
the  acts  remains  the  same.  {Mat- 
ter of  United  States,  ante,  517.) 

CONTEMPT. 

1.  A  defendant  who  while  seeking 
release  upon  habeas  corpus  from 
imprisonment  under  a  commit- 
ment for  violation  of  an  injunc- 
tion on  the  ground  of  insufllciency 
of  the  commitment  itself,  is  not 
entitled  to  be  released  from  a 
further  commitment,  immediately 
succeeding  his  dischar^,  for  the 
reason  that  he  was  privileged  as  a 


party  in  attendance  upon  the 
other  proceedings.  (Murad  agU 
Thomas,  arUe,  100.) 

3.  The  senate  of  the  state  of  New 
York  directed  its  standing  com- 
mittee of  cities  to  investigate  the 
Department  of  Public  Works  in 
the  city  of  New  York,  and  ascer- 
tain wnether  or  not  certain  '*  grave 
charc^es  of  fraud  and  irregulari- 
ties ''^made  by  the  '*  public  press  " 
and  by  the  "  Union  League  Club 
of  the  city  of  New  York,  against 
Hubert  O.  Thompson,  the'  head 
of  such  department,  were  truo; 
such  committee  was  empowered 
to  '*  send  for  persons  and  papers," 
and  was  directed  '*to  report  the 
result  of  such  investigation  and 
its  recommendations  concerning 
the  same  to  the  senate,  on  or  be- 
fore the  15th  day  of  April,  1884." 
.  The  senate  haa  no  judicial  con- 
trol of  the  officer  whose  conduct 
was  to  be  investigated,  but  could 
initiate  legi^tion  to  prevent 
abuses  in  such  department,  and 
to  remove  its  head.  One  William 
McDonald  had  been  summoned  as 
a  witness  before  the  senate  com- 
mittee, and  had  refused  to  answer 
?[uestions  concerning  materials 
umished  to  such  department, 
and  other  questions  touching  his 
business  as  a  dealer  in  coal,  and 
had  left  the  presence  of  such  com- 
mittee, and  declined  to  be  further 
examined.  For  such  conduct 
McDonald  had  been  adjudged  by 
the  senate  to  be  in  contempt,  and 
had  been  sentenced  to  imprison- 
ment in  the  common  jail  of  Albany 
county,  '*  until  the  final  adjourn- 
ment of  the  present  legislature, 
unless  sooner  discharged  by  order 
of  the  senate."  On  an  application 
for  his  discharge  from  such  im- 
prisonment by  habeas  eorptis,  re- 
turnable at  the  Albany  oyer  and 
terminer,  then  in  session,  it  was 
Held,  first.  The  resolution  of 
the  senate  should  be  construed  as 
authorizing  an  inquiry  for  the 
purpose  of  legUliaiion,  and  not  sim- 
ply as  one  to  determine  the  truth 
of^charges  made  against  an  •fficial, 
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oyer  whom  it  had  no  judicial 
control. 

tieeond.  The  power  to  punish  for 
a  contempt  is  a  judicial  and  not 
^Ugiilahte  one  {TktB  propontian 
diactiSMd  on  principle,  and  KiU 
bourn,  agt  Thompson,  103  U.  8., 
168,  193;  KieUeff  agt  Oetrton,  4 
Moorc^i  P.  a,  82,  SS,  90;  Fcnton 
agt.  Hampton,  11  Moor^t  P.  C, 
847,  252,  «ee./  and  DoyU  afft.  Fal- 
eoner,  1  Law  Rsports,  P,  C,,  828, 
cited  OB  e$tabU$king  it). 

Third.  The  provisions  of  the 
Revised  Statutes  (I  R  8.  {Ed's 
ed.],  158,  Mc.  18,  aub,  4),  so  lar  as 
they  auUiorize  the  punishment  by 
the  legislature,  or  either  house 
thereof,  of  an  alleged  contempt 
incurred  m  the  prosecution  of  a 
purely  kgi^tive  inquiry,  and  not 
in  one  in  which  it  has  fudidcU 
functions  to  discharge  (there  are 
ludtcial  duties  devolved  upon  the 
legislature  and  each  house  thereof 
by  the  constitution  of  the  state), 
beUeced  to  be  unconstitutional  for 
two  reasons,  to  wit:  Ist  The 
lodgment  of  judicial  power  in  a 
*different  department  is  a  prohi- 
bition against  the  transfer  by  the 
legislature  to  itself  of  any  such 
power.  2d.  As  violating  article  1, 
section  6  of  the  constitution  of  the 
state,  declaring  *'  No  person  shall 
be  *  *  *  depriveti  of  life,  lib- 
ertp  or  property  without  due  pro- 
cess of  law  "  (Citing  Kilboum  agt 
Thompaon,  103  U,  S„  168,  18^  ; 
Tayhr  agt.  Porter,  A  HiU,  140^147; 
Pwpie  agt  Drwper,  15  N.  T.,  582, 
548,  544;  and  Happy  agt  Moeher, 
4&N.  J:,  313.) 

Fourth.  The  power  to  punish 
for  an  alleged  contempt  incurred 
in  the  course  of  an  inquiry,  made 
for  the  purpose  of  legidation^  is  not 
an  inJierent  one  in  a  legislative 
body.  The  dicta  to  the  contrary 
in  elementary  text  books  and  judi- 
cial opinions,  all  rest  upon  Afider- 
9on  agt  Dunn  (6  Wkeaton,  204), 
BurdeU  Agt  AbboU(U  Bast,  1181), 
and  some  of  the  earlier  English 
cases,  all  of  which  are  overruled, 
the  first  in  Kilboum  agt  Thomp- 
aon  (103  U.  8.,  168),  and  the  last 


in  KieUey  agt.  Carson  (4  Hoor^t 
P.  C,  62),  Fenion  agt.  Hampton 
(II  Moore'8  P.  C,  847),  and  DvyU 
agt.  Fhlconer{i  Law  Sep.,  P.  C., 

jkfth.  The  congress  of  the  Uni- 
ted States  is  a  legislative  body  as 
well  as  a  legislature  of  the  state. 
Whatever  unconferred  powers  the 
latter  has  as  ancillary  to  its  right 
to  legislate,  must  also  lie  pos- 
sessed by  the  former  in  aid  oi  its 
legislation  upon  subjects  within 
its  jurisdiction.  The  case  of  KH- 
bourn  agt.  Thompeon  is,  therefore, 
applicable  to  the  present  (The 
alleged  inherent  power  of  a  legis- 
lature to  punish  for  a  contempt 
committed  in  the  progress  of  an 
inquiry,  purely  leguiaUte,  consid- 
ered on  reason  and  authority. 
SSboum  aet.  Thompson  analyzed, 
and  its  effect  upon  the  present 
case  shown). 

8txth.  Neither  branch  of  the 
state  legislature,  under  section  17 
of  article  1  of  our  state  constitu- 
tion, obtains  the  power  to  punish 
for  contempt  in  aid  of  Uguiation, 
because:  1st  It  was  not  a  part  of 
the  "common  law  "of  England, 
but  of  the  "  Lex  et  Qmsuetudo 
Parhamsnti,"  and  as  parliament 
asserted  and  was  universally  con- 
ceded, its  ^' power  being  above 
the  law  is  not  founded  upon  the 
common  law."  2d.  No  act  of  the 
legislature  of  the  colony  of  New 
York  ever  conferred  upon  itself 
any  such  power.  8d.  As  the 
power  of  parliament  was  omn^ 
tent,  and  the  power  to  punish  for 
contempt  was  never  conferred 
upon  the  colonial  nor  the  state 
legislature,  it  is  a  legal  impossi- 
bility that  either  could  succeed 
thereto  as  an  inheriianee,  for  both 
took  only  conferred  power.  ( The» 
propositioni,  diaeujuedat  eonjudero' 
ble  length,  dUng  the  caeee  brfore 
referred  to^  and  aUo  Banerofl* 
History  of  the  U.  8.,  «rf.  2,  p.  414; 
wL  8,  pp.  56, 101 ;  2  JS.  £.  of  18lS, 
appendim,  page  &;  1  Bladcstone*s 
Oom,  16^,  161,  168;  Landers  ogL 
Woodworth,  2  Can,  Sup.  Cl.  Beps. 
158, 1  HaUam's  Con.  His.  224,  225.) 
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Seventh,  If  the  pTOTisions  of  the 
Revised  Statutes  before  cited,  and 
wHich  are  claimed  to  confer  the 
power  exercised,  are  unconstitu- 
tional, then  they  were  not  valid- 
ated by  article  1,  section  17  of  the 
constitution  because  only  such 
statutes  as  were  **  in  force  at  the 
time  of  the  adoption  of  the  consti- 
tution are  covered  by  its  language 
In  no  proper  sense  can  an  uncon- 
stitutional law  be  said  to  be  *'  in 
force."  Neither  can  a  long  con- 
tinued claim  of  power  and  its  occ<i- 
manal  exercise  confer  it  if  illegal. 
A  citizen  deprived  of  liberty  can 
always  question  the  existence  of 
an  authority  which  holds  him  in 
custody. 

Eighth,  The  power  of  fhe  state 
legi^I&ture,  and  of  either  house,  to 

Sunish  for  a  contempt  committed 
uring  the  progress  of  judicial 
inquir]^  which  it  is  authorized  to 
make  (in  determining  the  election, 
etc.,^of  its  own  iheDTuers,  in  inves- 
tigations with  reference  to  im 
peaChments  by  the  assembly,  and 
various  other  cases  specified  in 
the  constitution)  are  undeniable, 
but  the  existence  of  any  such 
power  in  aid  of  pure  legiiaUUion 
is  'more  than  doubtful.  While  a 
single  judge,  holding  without  asso- 
ciate a  court,  entertains  these 
views,  both  on  reason  and  on  a 
careful  study  of  the  recent  utter- 
ances of  the  supreme  court  of  the 
United  States  and  of  the  privy 
council  of  England,  he  should 
still  in  judicial  acUdn^  while  freely 
discussmg,  as  it  is  his  duty  to  do,  a 
question  of  such  vast  importance, 
to  the  end  that  it  may  be  rightly 
settled,  not  rashly  attempt  to  over- 
turn and  disregard  the  practice  of 
the  state  for  many  years,  the  judi- 
cial diUa  of  its  judges,  and  the 
opinions  of  elementary  writers  of 
acknowledged  high  authority, 
upon  cases  not  necessarily  con- 
trolling in  this  state.  Especially 
should  he  not  do  so  when  its  effect 
will  be,  if  he  is  wrong  in  his 
views,  to  improperly  arrest  an  im- 
portant inquiry  which  a  legislative 
body,  largely  composed  of  eminent 


lawyers,  supposes  it  ] 
to  pursue;  andtopra 
•  rule  a  decision  of  the 
of  this  department 
Learned^  5  Hun,  62i 
immediately  above  tl 
he  is  holding.  As  M 
be  entitled  to  full  i 
imprisonment  be  adji 
ful,  he  must  be  remi 
custody  of  the  sheri; 
county  to  be  held  bj 
under  the  senate's  * 
or  until  a  higher 
with  the  additional  li 
afforded  by  the  recen 
the  supreme  court  o: 
States  reconsider  its 
sion,  reached  without 
sion  by  it,  probably 
of  Anderson  agt.  bu 
older  English  cases. 

Ninth.  Section  719 
Cpde  does  not  apply, 
was  intended  to  defic 
racy  when  the  penalt 
prescribed  by  such  Coi 
and  such  penalties  r< 
those  which  are  to  be 
by  courts  on  criminal 
instituted    to  punish 
does  not  interfere  wit 
elsewhere    bestowed 
summarily  for  contem 
of  McDonald,  ante,  48 

8.  Where  a  corporatioi 
and  refused  to  comp 
terms  of  a  judgmen 
against  It,  the  suprei 
special  term,  has  poi;^ 
an  order  directing  a 
iringcu  to  issue,  con 
corporation  to  appear 
as  to  the  contempt  allc 
been  conunitted  by  it 
Peekekill  Savings  Bai 
646.) 

4.  A  warrant  issued  b 
attorney,  as  authori: 
statute  (cfi4i/p.  888,  La 
for  the  arrest  of  the  re 
that  he  stood  indictee 
tempt."  On  habeas  co 
on  the  petition  of  the  re 
that  this  was  a  sufficie 
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demand.  On  demurrer  to  the 
complaint : 

Held,  first,  that  the  delivery  of 
the  sweepings  to  E.  &  Co.  was  not 
.  a  bailment,  because  they  had  a 
right  to  return  money  in  its  place 
and  trover  is  not  an  appropriate 
remedy. 

Second.  That  plaintiff  cannot 
maintain  assumpsit  upon  the 
agreement  set  forth,  because  there 
is  no  recognition  in  it  of  an^  lia- 
bility to  him  and  nothing  to  indi- 
cate that  any  claim  of  his  was 
present  to  the  contemplation  of 
the  parties.    (Jd,) 

&  The  plamtiff,  in  April,  1888, 
through  his  agent  ana  attorney, 
entered  into  a  contract  with  de- 
fendant to  purchase  of  the  latter 
two  pieces  of  real  estate  for 
$127,500,  the  purchaser  to  pay 
the  broker's  commissions  $1,275, 
upon  the  sale.  The  broker  through 
whom  the  sale  was  made,  who 
was  not  express!;^  emploj^ed  by 
defendant,  had  given  plaintiffs 
agent,  without  the  knowledge  or 
authoritv  of  defendant,  a  diagram, 
on  which  was  stated  the  width  of 
one  of  the  premises,  but  the  cour 
tract  was  executed  for  the  sale* 
of  the  propertv  by  street  num- 
bers, nothing  being  then  seated 
about  a  diagram.  On  the  day 
prior  to  the  execution  of  the  conr- 
tract,  plaintiff  had  contracted  to- 
sell  the  same  premises  for  $188,000, 
and  paid  $1,880  for  the  broker's 
commissions  on  such  sale.  When,, 
on  the  day  fixed  for  closing  the 
sale,  defendant  tendered  a  deed, 
it  appeared  that  the  width  of  one 
piece  of  property  was  four  feet 
less  than  the  dimensions  shown 
upon  the  diagram,  and  plaintiff 
declined  to  accept  the  deed  with- 
out a  deduction  lor  the  deficiency,, 
and  sought  by  this  action  to  re^ 
cover  the  amount  for  brokers  comr 
missions  paid  by  him  besides 
$2,500  paid  on  execution  of  the 
contract: 

Hdd^  that  plaintiff,  there  being 
no  fraud  or  mutual  mistake,  was 
lyonnd  by  the  contract,  and  time 


not  being  of  itsessen^ 
titled  to  perform  it 
its  terihs.     If  he  fail 
it.  Judgment  should  b( 
fendant,  as   no   righ 
arises  for  the  comn 
$1,275  beins  received 
tion   precedent  to  tb 
of  the  contract,   and 
having    been    paid 
before   plaintiff  had 
right  to  sell  the  propel 
san  agt.  Roof,  ante,  W 

4.  The  plaintiff,  with  o 
ers  and  inventors  of 
in  telegraphy,  in  Dece 
enterea    into  a  syndic 
ment,  and  defendants 
Craig,   as  trustees  of 
cate,  issued  to  plaint! 
cate    for    twenty   sha 
stocks.     The  defendaii 
was  afterwards  joined 
with  Anrle  and  Craig, 
fendant  Telegraph  Cor 
organized  soon  after,  an* 
shares  of  stock  distribui 
among  three  trustees,,  it 
ors,  one  of  whom  was 
Wallace.      The   syndi< 
tionsand  patents  were 
by  Angle,  Craig  and  \  i 
20,000  shares  of   the   i 
stock  to  the  three  trus 
defendant  company,  R<  i 
and  Wallace,  who  at 
time  transferred  them  1 : 
pany.     After  the  con 
gone  into  operation,  a 
for   the*  20,000   share 
trustees   of    the    sync  i 
made  out,  but  was  nc 
to  them.     In  this  acti< : 
plaintiff's  title  in  the  : 
ertv  as  member  of  the  i 
tleild,  that  the  corpc 
chargeable,  not  only  I  j 
nection>  of  Wallace  i;\  i 
ganization,  but  by  the 
ence  to  be  drawn  by  tt  i 
dealing  with  the  seve; 
with  knowled]g*e'of  thi 
ative  character  of  the  p 
whom*  it  was:  dealing ;  i 
has     been    a    plain 
through  the   lustrum  i 
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the  trustees,  and  by  their  miscon- 
dact  or  the  misconduct  of  some 
of  them,  of  the  rights  of  the 
beneficiaries  under  these  con- 
tracts, and  that  plaintiff  is  enti- 
tled to  the  relief  sought.  {Bear 
a^.  American  Bapia  Telegraph 
Cimpanff,  ante,  274.) 

5.  A  note  or  memorandum  of  con- 
tract for  the  sale  of  chattels  is 
not  valid  unless  the  name  of  the 
party  to  be  charged  is  signed 
below  or  at  the  end  of  the  memo- 
randum. And  it  is  error  to  hold 
that  If  the  name  of  the  party  to 
be  charged  can  be  found  on  the 
paper,  he  has  subscribed  all  that 
part  of  the  agreement  that  pre- 
cedes his  signature.  (MeCHwrn 
agt.  Fleming,  ante,  800.) 

6.  Plaintiff  had  a  contract  to  pur- 
chase lands  of  one  S.,  dated  Jan- 
uary 27,  1883.  The  deed  was  to 
be  talEen  in  ninety  days.  Plain- 
tiff assigned  the  contract  to  de- 
fendant on  the  28th  of  January, 
1882.  The  assignment  was  con- 
tained in  two  papers.  One  abso- 
lutely conveyed  the  contract  to 
purchase  for  fifty  dollars  to  the 
aefendant  and  was  executed  by 
plaintiff  only,  and  the  other  was 
an  agreement  between  the  par- 
ties that  defendant  should  pay 
plaintiff  $450  cash  or  one-third  of 
the  profits  of  the  purchase,  the 
option  to  be  exercised  bv  defend-, 
ant  within  the  time  during  which 
he  could  take  the  deed.  On  Feb- 
ruary 10^  1883,  there  was  indorsed 
on  tne  contract,  in  reference  to 
the  payment  of  the  $450,  or  a 
share  of  the  profits,  these  words: 
"  In  consideration  of  the  sum  of 
fifteen  dollars  to  me  In  hand  paid, 
I  hereby  a^ree  to  modify  and 
change  the  foregoing  contract  by 
accepting  in  foil  payment  and  sat- 
isfaction thereof  the  sum  of  $425, 
signed  John  A.  Husson.^  The 
only  difference  betyreen  the  par- 
ties was,  the  plaintiff  claimed  the 
right  to  the  •$425  to  be  absolute 
and  unconditional,  the  defendant 
claiming  that  it  was  dependent 


upon  the  plaintiff  taking  the  deed 
which  he  never  did.  There  was 
no  dispute  about  the  agreement 
but  only  as  to  its  effect: 

Held,  that  the  plaintiff  is  enti- 
tled to  recover  under  either  paper. 
The  defendant  was  bound  to  take 
a  deed  within  the  time  limited. 
If  he  took  no  deed  (which  is  ad- 
mitted) he  was  bound  to  pay 
$450  at  the  end  of  ninety  days 
from  the  date  of  the  Smith  con- 
tract The  abandonment  of  per- 
formance by  him  was  a  legal 
option  to  pa^  the  money  price. 
The  claim  ishmited  to  the  amount 
called  for  by  the  modification, 
and  was  payable  at  once  in  the 
place  of  the  orinnal  option.  {Hns- 
son  agt.  OpperJieimer,  ante^  806.) 

7.  The  time  for  the  payment  of 
money  or  for  the  performance  of 
a  written  agreement  may  be  ex- 
tended by  parol.  {Schmidt  agt. 
CauperOitoait,  ante,  477.) 

8.  What  amounts  to  a  valid  exten- 
sion. {Id.) 


CORPORATIONS. 

1.  Where  a  creditor  of  a  corporation 
seeks  to  charge  a  trustee  person- 
ally with  a  debt,  upon  the  ground 
that  in  pursuance  of  the  eighteenth 
section  of  chapter  611  of  the  Laws 
of  1875  he  signed  and  caused  to 
be  filed  an  annual  report  which,  as 
the  complaint  alleged,  was  false 
in  a  material  representation  — viz. , 
that  the  whole  of  the  capital 
stock  of  $700,000  had  been  paid 
in  full,  when  in  fact  it  was  issued 
in  exchange  for  an  interest  m  real 
property  not  exceeding  $200,000  — 
It  is  not  necessary  to  aver  that  the 
transaction  was  a  fraudulent  cover 
for  a  fictitious  pajrment  of  the 
stock,  or  that  the  trustees  bad  no 
actuid  belief  in  the  value  of  the 
land,  or  no  reasonable  ground  or 
basis  for  such  belief,  and  that  the 
issue  of  the  stock  for  the  land  was 
done  with  the  fraudulent  purpose 
^f  evading  the  statute,  when  it  is 
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alleged  the  defendant  knew  the 
report  to  be  false  when  he  signed 
it  (Taylor  agt.  Thompton,  ante, 
102.) 

3.  In  an  action  by  the  creditors  of  a 
corporation  against  the  directors 
thereof  to  hold  them  personally 
liable,  because  the  debts  of  the 
corporation  created  by  defendants 
exceed  the  amount  of  its  capital 
stock,  it  is  enough  to  state  the 
amount  of  such  capital  and  to 
give  the  amounts  of  the  claims 
which  are  outstanding,  and  it  is 
not  necessary  that  the  debts  should 
be  due.  If  an  apparefat  claim  is 
not  real,  the  fact  should  be  set  up 
by  answer  {Bobindon  agt.  Attiw, 
ante,  121.) 


CORPORATE  RECEIVERSHIPS. 

1.  A  receivership  in  a  creditor's  suit 
to  sequestrate  the  property  of  a 
railroad  company  comes  within 
the  spirit  and  intent  of  the  law  of 
1883,  requiring  notice  to  be  ffiven 
to  the  attorney  general  of  all  pro- 
ceedings in  an  action  for  the  dis- 
solution of  a  corporation  or  a  dis- 
tribution of  its  assets;  and  such 
receiver  cannot  bo  legally  appoint- 
ed without  compliance  with  this 
provision.  A  receiver,  in  an  ac- 
tion to  foreclose  a  mortgage  exe- 
cuted by  the  company^,  has  the 
right  to  apply  to  be  relieved  from 
the  void  order  or  ludgmont,  if  it 
injuriously  affects  him  in  the  dis- 
charge of  his  duties,  although  he 
has  not  in  any  form  been  made  a 
party  to  the  creditors'  action. 
{WhUney  agt.  The  New  Ywk  and 
AUantic  Ralroad  Company,  ante, 
486.) 

2.  Subsequent  proceedings  to  sub- 
ject the  attorney  general  to  the 
order  and  judgment  appointing 
and  continuing  the  receiver  in  the 
creditors'  action  without  notice  to 
the  receiver  in  the  foreclosure  ac- 
tion, whose  motion  to  vacate  such 
order  and  judgment  had  been 
heard  and  submitted,  were  very 


improper  and  they  ha* 
cal  effect  in  the  case. 

8.  The  order  appointing  1 
in  the  creditors'  action 
any  event,  be  so  limit 
strict  his  receivership,  t 
erty,  contracts  and  efl 
company,  not  included 
cumbered  by  the  mort  J 
is  unassailed.    (Id.). 

4.  It  is  not  necessary  to  fi 
to  the  attorney  genertS 
plication  for  the  appoin 
receiver  in  a  suit,  ioi 
corporate  mortgage.    (J 


COSTa. 

1.  Upon  an  appeal  from 
court,  ffenenil  term,  to 
mon  pleas,  full  costa 
whether  the  appeal  be 
order  or  a  ludgment  an< 
the  appeal,  be  dismisse 
posed  of  on  the  meriU 
ridge  agt  Otmnori  ante, : 

2.  In  an  action  brought  ; 
covery  had  a^iust  an  e: : 
justify  the    imposition 
against  such    executor 
appear  that  the  claim 
seated  to  the  executor  ai  I 
qualified  and  entered    i 
discharge  of  his  duties 

.    after  such  presentatior 
fore  suit  he  refused  to  : 
prescribed  by  law,  or  tt 
reasonably  resisted  or  i 
its  payment    (Cheeebro  i 
ante,  194) 

8.  A  motion  for  costs  will  I 
where  there  is  no  lega! 
the  presentation  of  the  < 
on,  after  the  granting  o: 
administration   to   the  ' 
and  of  its  rejection  by  1 

4.  It  is  not  an  "unreas 
sistance  of  a  claim."  ^ 
barred  by  the  statute  of  1 
unless  there  had  been  i 
thereon  by  the  deceas  • 
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estate  the  executor  represented 
and  of  which  he  had  no  personal 
knowledge,  to  require  the  proof 
thereof  to  be  submitted  to  a  court 
in  an  action  in  which  he  volun- 
tarily appeared  in  order  that  no 
charge  of  want  of  fidelity  to  the 
estate  could  be  made,    (/a.) 

5.  In  this  action,  brought  to 
foreclose  a  mortgage,  it  was 
claimed  that  the  whole  amount 
had  become  due  by  reason  of  the 
failure  of  the  mortgagor  to  pay 
the  sum  of  seventeen  dollars  and 
fifty  cents  of  interest,  within 
thirty  days  from  the  time  it  fell 
due.  The  court  held  that  the 
payment  of  the  interest  was  de- 
leri-ed  with  the  consent  of  the 
plaintiff's  a^ent  and  in  her  inter- 
est, and  unaer  such  circumstances 
as  to  prevent  her  from  electing  to 
consiaer  the  whole  amount  of 
principal  secured  by  the  mortgage 
as  due.  It  further  held  that  no 
sufficient  tender  of  the  interest 
had  been  made,  and  directed  the 
usual  judgment  of  foreclosure 
and  sale,  for  the  amount  of  inter- 
est due  when  the  action  was  com- 
menced, without  costs:  Held^ 
that  the  action  of  the  court  in  so 
doing,  and  in  not  awarding  costs 
to  the  defendant,  was  not  so  un- 
reasonable or  oppressive  as  to  re- 
quire the  review  of  its  judgment. 
(House  agt.  JSimilord,  80  Hun,  90.) 

6.  In  this  action,  brought  to  re- 
cover penalties  for  violations  of 
the  acts  to  prevent  the  adultera- 
tion and  dilution  of  milk,  the 
complaint  set  forth  separately 
twenty-three  causes  of  action. 
The  answer  was  a  general  deniaL 
Upon  the  trial  the  plaintiff^  hav- 
ing ^ven  evidence  tending  to  es- 
tablish  thirteen  of  the  causes  of 
action,  recovered  a  verdict  "for 
two  counts  at  fifty  dollars  each, 
amounting  to  one  hundred  dol- 
lars." The  defendant  claimed  to 
be  entitled  to  tax  costs  in  his 
f|ivor  under  section  8234  of  the 
Code  of  Civil  Procedure,  provid- 
ing that  where  the  complaint  sets 


forth  separately  two  or  mors 
causes  of  action  upon  which 
issues  of  fact  are  Joined,  if  the 
plaintiff  recovers  upon  one  or 
more  of  the  issues,  and  the  de- 
fendant upon  the  others,  each 
party  is  entitled  to  costs  against 
the  adverse  party:  Held^  that  the 
claim  was  not  well  founded,  as 
the  defendant  had  not  recovered 
upon  any  of  the  issues  within  the 
meaning  of  the  said  section. 
(Cooper  agt.  JoUy,  89  Hun,  234.) 

7.  A  defendant  who  had  appealed 
from  a  judgment  reAdered  against 
him  in  a  county  court  having 
neglected  to  print  and  serve  his 

Eapers.  a  third  person  who  had 
een  allowed  to  appear  and  pro- 
tect his  interest  in  the  judgment 
appealed  from,  moved  under  Gen- 
eral Rule  Ko.  40,  to  have  the  case 
stricken  from  tne  calendar  and 
for  a  judgment  of  afllrmance. 
The  motion  was  granted, with  ten 
dollars  costs,  unless  the  appellant 
should  serve  the  printed  papers 
within  thirty  days.  Upon  his 
failure  so  to  do  a  jud^pnent  of 
affirmance  was  entered  in  which 
were  included  twenty  dollars  for 
costs  before,  and  forty  dollars  for 
costs  of  argument:  Held,  that 
this  was  proper.  (Bpragus  agt 
Bkhards,  80  Hun,  240.) 

8.  Where,  in  an  action  brought 
against  a  sheriff  to  recover  a  sum 
of  money  or  a  chattel,  by  reason 
of  some  act  done  by  him  by  virtue 
of  his  office,  a  final  judgment  is 
rendered  in  his  favor,  he  has  an 
absolute  right  to  the  additional 
costs  given  oy  section  8258  of  the 
Code  of  Civil  Procedure.  He  has 
the  same  risht  to  the  increased 
eosts  as  to  ue  single  costs  given 
\tj  section  8229.  {BmiUh  agt. 
(hop^r  80  Hun,  896.) 

9.  Wherv  a  Judgment  of  a  court- 
martial  is  brought  into  the  su- 
preme court  by  a  writ  of  certiorari 
and  there  reversed,  the  re8i)ond- 
ent  is  personalijr  liable  for  the 
costs  awarded  by  the  final  order. 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


and  may  be  adjudged  guilty  of  a 
contempt  if  he  fail  to  pay  them 
after  a  demand  therefor  has  been 
duly  made.  {Matter  of  Ltary^  80 
Hun,  8U4.) 

10.  During  the  pendency  of  an  action 
against  an  executor  for  misappro- 
priation of  moneys  belonging  to 
the  estate,  he  died,  and  his  execu- 
tor was  substituted  as  party  de- 
fendant. Judgment  was  recoyered, 
which  the  defendant  was  directed 
to  pay  out  of  the  estate;  costs 
were  also  giyen,  which  were  di- 
rected to  be  paid  in  like  manner. 
The  real  estate  of  the  deceased 
executor  was  sold  by  order  of  the 
surrogate:  Held,  that  the  surro- 
gate properly  disallowed  the  costs 
as  a  claim,  payable  out  of  the 
proceeds  of  sale  {Code  of  CivU 
l^rocedure  sees.  2756,  2757).  (In  re 
estate  of  Fox,  92  N.  F.,  08.) 

11.  Under  the  proyisiou  of  the 
Code  of  Ciyil  Procedure  {eec,  8271) 
giyingto  the  court  discretionary 
power  to  require  the  plaintiff  in 
an  action  brou&;ht  by  or  against 
an  executor,  aoministrator,  &c., 
in  his  representatiye  capacity,  to 
giye  security  for  costs,  the  court 
has  power  to  require  such  security 
of  one  bringing  suit  in  such 
capacity,  although  there  is  no  eyi- 
dence  of  mismanagement  or  bad 
faith,  and  aside  from  the  question 
of  his  personal  liability  for  costs 
as  prescribed  by  the  Code  (Sec, 
8240).  (Idman  agt.  Syr.,  B,  and 
N.  T,RK  Co,,  92  N,  r.,  858.) 

12.  Where  a  plaintiff  is  entitled  to 
costs,  under  the  Code  of  CiyU 
Procedure  ($ee,  8328),  upon  entry 
of  Judgment  in  his  fayor,  ana 
such  Judgment  is  reyersed  and 
new  trial  granted  by  the  general 
term  "with  costs  to  appellant  to 
abide  the  eyen,"  but  is  affirmed  on 
appeal  \yy  plaintiff  to  this  court, 
he  is  entitled,  of  course,  to  the 
costs  of  the  appeals  to  the  general 
term  and  to  this  court  (CSde,  $ec. 
8288).      (Murtha   agt   Curley,  92 

iv:  r.,  859.) 


18.  The  proyision  of  tl 
Ciyil  Procedure  (sec.  821 
ence  to  extra  allowanc 
simply  authorizes  suc^ 
ance  in  an  action  wh< 
of  property  are  inyol 
pecuniary  yalue  may 
cated  of  the  subject-i 
importance  of  a  litigal 
other  than  its  pecunl 
affords  no  basis  for  the 
and  when  no  money  Ji 
asked  or  rendered  and 

i'ect-matter  inyolyed  "  i 
tie  of  a  money  yalue,  o 
is  not  shown,  the  allows 
authorized.  (Conattghti 
toga  Co,  Bk.,  92  N.  r., 

14.  The  term  ''subject-i 
yolyed  "  refers  simply  U 
or  other  yaluable  thing, 
sion,  ownership  or  title 
18  to  be  determined  by  t 
it  does  not  include  othc] 
although  it  may  be  dire 
motely  affected  by  the  re 

15.  Within  the  limitation 
said  proyision,  the  pov 
court  below  to  make  i 
is  not  subject  to  review 
the  question  whether  i 
ance  exceeds  those  lin 
one  of  law,  proper  t : 
sidered  by  this  court. 

16.  In  an  action,  therefoi 
to  restrain  a  corporatioi 
exercise  of  its  corporate  i  i 
Held,  that  the  subject- 
yolyed  was  simply  the 
franchises,   not   its   ca 
moneyed  assets;  that  :  i 
sence  of  any  eyidence  i 
money  yalue  of  those  j  i 
an  extra  allowance  was  i 
and  that  an  order  allo\^  i 
reyiewable  here.    (Id.) 

17.  Under  the  Code  of 
cedure  (sec.  709),  in  an 
the  supreme  court,  ti 
tried  in  the  first  judici 
an  application  for  an  e: 
ance  of  costs  must  be  m 
district,  although  the    i 
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fore  ¥7  horn  the  cause  is  tried 
resides  in  another  district  (Sun 
agt.  Salter,  92  N.  T.,  651.) 

18.  The  rule  of  the  supreme  court 
(44),  requiring  such  an  application 
to  be  made  to  the  court  before 
which  the  trial  is  had  or  the  judg- 
ment rendered  does  not  authorize 
It  to  be  made  out  of  the  district. 
(Id.) 

10.  In  a  proceeding  under  the  me- 
chanics* lien  law  of  1862  (Chap, 
478,  Laws  of  1862),  to  foreclose  a 
.lien,  the  owner  may  be  adjudged 
to  pay  the  costs  of  the  proceedings 
in  addition  to  the  sum  found  to  be 
due  the  contractor;  the  court  has 
power,  also,  to  adjudge  costs 
against  the  owner  to  the  co-de- 
fendants, lienors.  (Kenney  agt. 
Apgar,  93  K  T„  589.) 


COUNTER-CLAIM^ 

1.  A  claim  for  the  wrongful  con- 
version of  a  chattel,  which  is  a 
cause  of  action  arising  out  of  a 
tort,  cannot  be  set  up  bv  way  of  a 
counter-claim  in  an  action  arising 
upon  contract.  (BeU  agt.  Le^ni^ 
ante,  885.) 

2.  A  party  who  has  brought  an 
action  is  not  precluded  from  set- 
ting up  the  same  matter  as  a  coun- 
ter-claim in  a  cross  action,  but 
will  be  compelled  to  elect  between 
his  own  suit  and  the  recoupment 
claimed,  and  if  he  elects  the  lat- 
ter, his  own  suit  will  be  stayed. 
But  the  rule  does  not  extend  so 
far  as  to  allow  a  defendant  to 
plead  the  same  counter-claim  to 
tliree  independent  actions  brought 
by  the  same  plaintiff.  After  using 
the  counter-claim  in  the  first  ac- 
tion, the  plaintiff  may,  in  his 
reply,  in  the  second  and  third 
actions,  plead  in  abatement  the 
fact  that  such  counter-plaim  luis 
been  pleaded  in  the  first  action. 
(Tuck&rman  agt.  Corbin,  ante,  404.) 

8.  The  defendant  should  have  pro- 


tected himself  by  moving  to  con- 
solidate the  actions  or  to  stay  the 
second  and  third  actions  until  the 
first  action  was  disposed  of.   (fiL) 

4.  Where,  in  an  action  brouffat  by 
plaintiff  for  the  recoveiy  of  dam- 
ages for  the  breach  of  a  contract 
alleged  to  have  been  mode  by 
eleven  defendants  contracting 
jointly,  the  answer  of  three  of 
the  defendants  denies  the  making 
of  the  contract  alleged,  but  avers 
that  the  contract,  wliatever  may 
have  been  its  terms,  was  with  the 
three  defendants,  and  in  respect 
to  that  sets  up  counter-claims: 

Edd,  that  such  counter-claims 
are  tenable  and  well  pleaded  un- 
der section  1204,  Code  of  CivU 
Procedure;  that  these  defendants 
were  not  concluded  by  the  allega- 
tions of  the  complaint,  but  could 
deny  the  joint  liability,  aver  a 
several  liability  as  to  themselves, 
and  then  set  up  their  counter- 
claims; that  the  issue  as  to 
whether  the  contract  was  with  all 
the  defendants  sued,  or  those  who 
set  up  the  counter-claims  only,  is 
an  issue  to  be  determined  on  the 
trial  of  the  case,  and  if  it  should 
turn  out  to  be  correct,  as  the 
answer  avers,  the  counter-claims 
would  be  le^ly  applicable  to 
any  claim  which  might  exist  in 
favor  of  the  plaintiff  under  the 
agreement  or  agreements  (Affirm- 
ing 8,  a,  60  Sine.,  498.)  (Ciegff 
agt.  Cramer,  ante,  4110 

5.  In  an  action  for  the  alleged 
wrongful  taking  and  conversion 
of  a  quantity  of  wood,  defendant 
set  up  as  counter-claim,  in  sub- 
stance, that  he  held  a  bond  and  a 
mortgage  as  a  collateral  uimd  cer- 
tain lands  which  were  insufficient 
security,  and  the  obligor  was  in- 
solvent; that  the  plaintiff  being  a 
second  mortf^agee  in  possession  of 
the  lands,  with  knowledge  of  the 
facts  and  with  intent  to  reduce 
and  deprive  defendant  of  its  se- 
curity, and  to  defraud  it,  wrong- 
fully cut  the  wood  in  question 
from  the  said  land,  thereby  wast- 
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ing  the  land,  etc.,  to  defendant's 
damage;  that  on  foreclosure  of 
'  defenaant's  mortgage  and  sale 
thereunder,  a  larse  deficiency  was 
left :  Held,  that  defendant's  claim 
was  "  connected  with  the  subject 
of  the  action"  within  the  meaning 
of  the  Code  of  Civil  Procedure 
{9ee.  &01).  and  so  constituted  a 
proper  counter-claim.  {Carpenter 
agt.  Man,  L,  Ins.  Co.,  98  K  Y„ 
552.) 

6.  A  counter-claim  must  have  such 
a  relation  to  the  subject  of  the  ac- 
tion that  it  will  be  lust  and  equita- 
ble that  both  should  be  settled  by 
one  litigation,  and  that  the  claim 
of  the  aefendant  should  be  offset 
against  or  applied  upon  that  of  the 
plaintiff,    (id.) 


COUNTER-CLAIM. 

1.  The  practice  does  not  permit  a 
defendant,  even  though  he  has 
concealed  in  his  answer  a  counter- 
claim, to  stand  by  and  permit  the 
plaintiff  to  proceed  as  though  no 
counter-claim  were  pleaded,  and 
thus  attempt  to  take  advantage  of 
the  omission  to  file  a  reply  bv 
moving  to  dismiss  the  plaintiff  s 
complaint.  {Bear  agt.  American 
Bajnd  letegrapk  Co,,  ante,  274.) 


COURT  OP  APPEALS. 

1.  The  complaint  herein  set  forth  a 
demand  for  $398.71;  the  answer 
denied  liability  and  set  up  a 
counter-claim  for  $301.29.  The 
trial  court  found  with  defendant 
and  gave  judgment  against  plain- 
tiff for  the  counter-claim.  The 
general  term  reversed  the  Judg- 
ment: Held,  that  the  amount  of 
the  two  claims  constituted  "the 
matter  in  controversy,"  within  the 
meaning  of  the  Code  of  Civil 
Pocedure  {see.  191,  subd,  8),  and 
that  this  court  had  jurisdiction  on 
appeal.  {Crawford  agt.  West  Side 
Bk„92N,  7:,631.) 


2.  A  preference  on  tl 
this  court  of  an  acti< 
authorized  by  the  ( 
Procedure  {see,  791, 
be  claimed  onlv  wb 
required,  t.  e.,  that  p 
no  sufficient  meana 
aside  from  the  esta 
versy,"  was  made  a 
allowing  the  preferc 
as  required  {see.  79C 
notice  of  argument 
{Bartleit  agt  Muslin 
646.) 

8.  Where  in  an  action  i 
people  were  parties,  f 
by  the  attomeV  genet 
did  not,  at  the  tim 
notice  of  argument,  g 
a  particular  day  in 
which  he  would  mo 
scribed  by  the  provi 
Code  of  Civil  Proced 
subd.  1)  to  entitle  th 
preference,  but  serv* 
notice  of  argument  n 
tion  that  the  cause  be 
a  day  named,  which  n 
because  the  court  adjo 
the  dav  specified  foi 
Meld,  that  the  action  i 
tied  to  a  preference 
rel,  agt  Kinney,  92  i\i '. 


<i 


CREDITOR'S  { 


1.  A  receivership  in  a  ( i 
to  sequestrate  the  p 
railroad  company  o  • 
the  spirit  and  intent  ; 
1888,  requiring  notic ! 
to  the  attorney  genei ! 
ceedings  in  an  actioc 
solution  of  a  corpore  I 
tribution  of  its  ass( : 
receiver  cannot  be  Icj 
ed  without  compliai  i 
provision.    A  recei^  i 
tion  to  foreclose  a  n 
cuted  by  the  comp  i 
right  to  apply  to  be   i 
the  void  order  or  ju  I 
injuriously  affects  hi  ; 
charge  of  his  duties 
has  not  in  any  form  i 
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party  to  tbe  creditors'  action. 
(WMtrtm  agt.  2f.  T.  and  AUaiUic 
S.  R.  a>.,  anUs.  48«.) 

S.  SubsequeDt  proceedings  to  sub- 
ject the  attorney  general  to  the 
order  and  judgment  appointtng 
and  continuing  tbe  receiTer 
to  tbe  creditors'  action  without 
notice  to  tbe  receiver  in  tbe  fore- 
closure action,  wboae  motloa  to 
vacate  such  otder  and  Judgment 
hod  beco  heard  and  submitted, 
were  ve^  Improper  and  they  had 
no  practical  eflectlnthe  case.  (Id.) 

8.  The  order  appointing  tbe  re- 
ceiver in  the  creditors'  action 
should,  in  any  event,  be  so  limited 
as  to  restrict  his  receivership 
to  the  property,  controcta  and 
effects  of  the  company,  not  in- 
cluded in  nor  Incumbered  by  tbe 
mortgage,  which  Is  unaesiLlled. 
(H.) 

4.  It  is  not  ueceagary  to  give  notice 
to  the  attorney  general,  In  an  ap- 
plication for  the  appointment  of 
a  receiver  in  a  suit,  to  foreclose  a 
corporate  mortgage.    [Id.) 


CRIMINAL  LAW. 

1.  Where  a  prisouer  has  been  in- 
dicted for  grand  larceny,  and  is 
on  trial  before  a  jury  in  [be  court 
of  oyer  and  terminer,  or  of  the 
aesaions,  tbe^  have  the  power  to 
find  a  verdict  of  petit  larceny. 
(The  Fbople  agL  MeTameneji,  anU, 
70.) 

9l  Petit  larceny  is  a  misdemeanor, 
and  is  punishable  under  section  16 
of  the  Penal  Code  by  imprlBOn- 
ment  in  the  penitentiary  or  a 
county  Jail  for  not  more  than  one 
year,  oibyaflneof  not  more  than 
|SW,  orboth.    (Id.) 


declares  that  "in  any  trial  in  any 
court  whatever,  the  party  accttsed 
iball  be  entitled  to  appear  aad 
defend  in  person  and  with  coun- 
sel," gives  to  a  prisoner  every  pri- 
vilege which  will  make  the  pres- 
ence of  counsel  upon  the  trial  k 
valuable  right,  and  this  must  in- 
clude a  private  Interview  with  his 
counsel  prior  to  the  trial.  (PoopU 
ex  relL  Burftu  agt.  RMey,  mt«,  6T.) 

3.  Upon  the  trial  of  an  indictment 
for  murder,  evidence  was  received 
on  the  part  of  the  prceecution, 
under  objection  and  eiceptioo,  to 
the  effect,  that  npon  ^le  coroner's 
inquest  a  witness  testiBed  'that 
shortly  after  tbe  murder  a  stranger 
called  at  her  house  and  asked  Uie 
way  to  Bandy  Hill,  and  also  for  a 
drink  of  water;  that  the  prisoner 
and  a  number  of  others  were 
placed  around  a  room,  and  tbe 
witness  pointed  out  the  pnsoner 
as  the  one  who  so  called;  also, 
that  a  number  of  persona,  includ- 
ing the  prisoner,  passed  behind 
her,  each  one  repeating  the  ques- 
tion asked  her  by  the  stranger, 
and  that  she  ideutined  the  prisoner 
by  hia  volca,  and  that  tbe  prisoner 
on  that  occasion  did  not  deny  that 
he  was  such  stranjrer:  Bdd,  that 
the  examination  before  the  coroner 
was  of  a  judicial  chamcier;  that 
the  eKpenmenta  so  made  were 
part  of  the  proceedings;  that  tbe 
prisoner  was  not  bound  to  speak, 
and  hia  silence  could  not  be  re- 
regarded  ss  an  evidence  of  guilt; 
aiul  therefore  that  the  evidence 
was  improperly  received.  (iVpi* 
agL  wmu,^N.  7..n.) 

8.  Upon  the  trial  of  an  indictment 
for  murder,  a  Juror,  challenged  by 
the  prisoner  for  principal  cause, 
testified,  in  substance,  that  he  had 
read  and  talked  about  the  case, 
and  had  formed  an  opinion  ai  to 
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overruled  (CbcZtf  of  Onrninal  Pro- 
cedure, eec  376).  {Fisaple  agt  Ckfr- 
neta,  02  y.  Z,  85.) 

4  It  appeared  that  the  prisoner  and 
C,  the  deceased,  were,  at  the  time 
of  the  homicide,  convicts  confined 
in  a  state  prison.  On  the  morning 
of  the  homicide  another  convict, 
after  sharpening  a  case-knife,  laid 
it  down  and  went  to  another  part 
of  the  room;  on  his  return  he 
found  the  knife  had  been  taken 
away.  The  prisoner  was  near 
where  the  knife  was  left;  and  in  a 
position  where  ho  could  have 
seen  it.  A  few  moments  thereafter 
the  prisoner  approached  C.  and 
stabbed  him  with  a  knife,  which 
was  identified  as  the  one  so 
sharpened.  C.  died  in  a  few 
minutes.  The  witnesses  for  the 
prosecution  testified  that  no  words 
passed  between  C.  and  the  pris- 
oner, and  there  was  no  assault  or 
provocation  b j  the  former :  Held, 
that  the  prisoner  was  properly 
convicted  of  murder  in  the  first 
degree.    (Id.) 

5.  An  indictment  for  false  pretenses 
averred,  in  substance,  that  the  ac- 
cused having  contracted  to  sell  to 
B.,  the  complainant,  certain  prem- 
ises, fraudulently  exhibited  to  B. , 
who  was  illiterate  and  unable  to 
read,  a  deed  which  he  falsely 
represented  to  be  a  deed  of  the 
premises,  when  in  fact  the  descrip- 
tion covered  other  premises,  &c. 
What  purported  to  be  a  copy  of 
the  deed  was  set  forth  in  the  in- 
dictment. The  deed  offered  in 
evidence  on  trial  showed  that  in 
the  copy  in  the  indictment  the 
easterly  and  westerly  boundary 
lines  were  omitted.  The  copy, 
however,  showed  inf erentially  the 
length  of  these  two  lines:  Meld, 
that  the  variance  was  not  material. 
(Webster  agt  People,  09  JT.    T„ 

6.  The  indictment  did  not  allege  that 
the  deed  was  under  seal.  It  was 
so  stated,  however,  in  the  attesting 
clause,  a  copy  of  which  was  set 


forth:  Held,  this,  W 
ment  that  the  instn 
deed,  amounted  to  i 
averment  that  it  wa 
(Id.) 

7.  Where  such  an  in() 
forth  various  pretens 
be  false,  if  one  or  mo! 
to  be  false,  and  aresui 
to  constitute  the  off< 
viction  is  proper,  noti 
the  failure  of  the  pr 
prove  the  other  allcg 
to  be  false.    (Id.) 

8.  In  the  absence  of  exc 
criminal  trial  this  cc 
power  to  review  the  cb 
facts.  (People  agt.  B 
r.,  554.) 

9.  The  provision  of   th 
Criminal  Procedure  0 
amended  in  1882  (e^ap 
of  188*3),  providing  thi 
pellate  court  mav  ordci 
if  it  be  satisfied  that 
against  the  prisoner  *< 
the  weight  of  evideno 
law,  or  that -Justice  req^  i 
trial  whether  any  exec : 
have  been  taken  or  n : 
only  to  appeals  to  tl* 
court    (Id,) 

10.  An  exception  to  a  c!  i 
after  a  criminal  trial 
inated,  does  not  presei  I 
tion  for  the  consider . 
appellate  court    (Id.) 

11.  Where,  therefore,  al : 
inal  trial,  and  when  1 1 
was  before  the  court  f 
his  counscfl  moved  for  ! 
for  an  alleged  error  in  : 
and  upon  denial  of 
took  an  exception:  £  ; 
Question   was   thereb; 
here  for  review.    (Id.) 

12.  p.  eeems  that  where,  ^ 
a  trial,  upon  object  ; 
prisoner,  his  wife,  w  i 
eye-witness  to  the  tre  i 
question,  is  excluded  i  ! 
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the  jury  has  a  right  to  infer  that 
her  evideDce  would  not  have  been 
favorable  to  him,  and  a  submission 
of  that  question  to  them  is  not 
error.    (Id,) 

18.  Where,  to  an  indictment  for 
murder,  the  defendant  pleaded 
''  guilty  to  manslaugter  in  the  first 
degree :"  Hetd^  that  an  acceptance 
of  the  plea  and  a  judgment  thereon 
was  proper;  that  it  was  not  neces- 
sary to  aver  in  the  indictment  the 
facts  whidi,  if  proven,  would  con- 
stitute the  lesser  crime.  {Peaple 
agt  McDonneU,  92  N,  T.,  057.) 

14.  Upon  trial  of  an  indictment  for 
assault  with  intent  to  kill,  evi- 
dence showing  the  commission  by 
the  prisoner  of  another  similar 
assault,  at  a  different  time  and 
place,  and  upon  a  different  person, 
is  not  competent.  {People  agt 
GWjj,  98  iVir.,  470.) 


COUNTY  COURT. 

1«  Where  a  person  has  entered  into 
a  written  agreement  to  pav  and 
discharge  a  mortgage  and  has 
thereafter  taken  an  assignment 
thereof  to  himself  instead  of  caus- 
ing the  same  to  be  satisfied,  an 
action  may  be  brought  against 
him  in  a  county  court  to  compel 
him  to  satisfv  and  discharge  the 
mortgage,  and  to  pay  to  the  plain- 
tiff the  damages  occasioned  by  his 
failure  so  to  do.  (Mather  agt 
CampbeU,  30  Hun,  280.) 

2.  A  county  court  has  no  power, 
upon  the  trial  of  an  action,  to 
non-suit  the  plaintiff  and  order 
the  exceptions  to  be  heard  in  the 
first  instance  at  the  ^neral  term, 
staying  all  proceedings  in  the 
meantime.  (Johnton  agt  N,  F., 
0,and  W,  R  R  Co.,  90 Hun,  166.) 


DEED. 

1.  Where,  in  the  description  in  a 
deed,  the  pUice  of  beginning  of 


t 


the  premises  convcyctlwcreslutcti 
to  be  at  a  point  on  the  westerly 
side  of  an  avenue,  a  certain  dis- 
tance fix>m  the  "  south-easterly 
comer  "  of  the  avenue  and  a  street, 
and  the  description  contains  evi- 
dence that  the  word  the  drafts- 
man intended  to  use  was  **  south- 
westerly corner."  the  court  slioiild, 
in  the  interpretation  of  this  dc- 
cription,  read  it  so  as  to  transform 
the  word  *' south-easterly  "  into 
the  word  "  south-wi'slciiy,"  and 
the  defendant  should  be  compelled 
to  fulfill  his  contract  to  purchase 
the  premises  described  in  said 
contract,  in  accordance  with  the 
corrected  description.  (Bookman 
agt.  Furzman,  ante,  287.) 


DEPOSITION. 

In  an  action  instituted  by  the 
attorney  general  to  dissolve  a  life 
insurance  company,  the  holder  of 
a  policy  in  or  a  creditor  of  the 
corporation  who  has  not  inter- 
vened in  the  action  should  not  be 
granted  an  order  for  the  examina- 
tion of  a  person  as  a  witness  to  be 
used  upon  a  motion  under  section 
885,  Code  of  Civil  Procedure. 
(Matter  of  Attorney  General  agt. 
CoTUvnerial  Ufe  Ins,  Co.,  ante^  61.) 


DOWER. 

Where  a  wife  does  not  join  with 
her  husband  In  a  mortgage  upon 
realty  and  is  not  made  party  to  the 
foreclosure  of  such  mortgage,  she 
has  an  inchoate  right  of  dower  in 
said  premises  after  sale  upon  the 
foreclosure  judgment  alUiough, 
after  the  filing  of  the  lie  pentSne 
in  the  foreclosure  action  and  be- 
fore the  entry  of  the  judgment,  a 
deed  from  the  husband  to  A.  of 
said  premises,  purporting  to  have 
been  made  three  years  previously 
and  taken  subject  to  the  mortgage, 
was  recorded  in  the  same  office, 
and  that  thereafter,  and  before  the 
entry  of  judgment,  a  deed  of  said 
premises  from  A.  to  Uie  wife,  sub- 
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Ject  to  said  mortgage,  was  also 
recorded  in  the  same  office;  and 
the  purchaser  at  the  foreclosure 
sale  cannot  be  required  to  com- 
plete his  purchase,  tibe  title  not 
beinff  food.  (The  Fsople  agt. 
Knickffiioeker  Life  In$,  Co,,  ante, 
115.) 

ELECTION. 

1.  Irregularities  in  an  election  which 
would  not  change  the  result  will 
not  be  rectified  in  the  coui'ts.  If 
an  election  is  irregular,  eerttarari 
is  the  proper  remedy.  (Dows  agt. 
Village  of  Irvington,  arUe,  93.) 


EVIDENCE. 

1.  The  defendants  in  this  action, 
heirs-at-law  of  the  plaintiff's  tes- 
tatrix, contested  the  validity  of 
her  will,  upon  the  grounds  of  a 
lack  of  testamentary  capacity  and 
of  undue  influence.  Upon  the 
trial  the  plaintiff  called  one  Monk, 
the  physician  who  had  attended 
the  aeceased  in  her  last  sickness, 
and  was  allowed  to  prove  by  him 
what  was  said  and  done  by  her, 
at  an  interview  had  by  him  with 
her  at  her  house  at  which  the 
plaintiff  was  present  The  plain- 
tiff was  allowed  to  introduce  this 
testimony  to  show  that  the  wit- 
ness "  made  a  test  of  the  memory 
of  the  testatrix,  then  or  thereafter, 
to  ascertain  her  capacity  to  make 
a  will. "  The  witness  having  been 
instructed  by  the  judge  to  avoid 
stating  any  mformation  received 
by  him.  which  was  reauired  to 
enable  him  to  act  as  her  phy- 
sician, was  allowed  to  answer 
the  question,  what  was  his  impres- 
sion in  that  interview  as  to  the 
condition  of  the  testatrix,  whether 
rational  or  irrational,  as  follows: 
"  Her  gestures  and  conversation, 
language,  everything  that  I  could 
observe,  impressed  me  as  cominK 
from  a  person  of  ordinary  souna 
mind  :"  Held,  that  the  evidence 
was  not  prohibited  by  section  884 
of  the  Code  of  Civil  Procedure 


and  was  properly  re 
agt.  Ward,  bO  Hun, 

3.  The  defendants  ca 
of  one  of  the  cont 
tify  to  **  the  actions 
sayings  "  of  the  tea 
tain  occasions  whei 
was  at  her  house: 
the  deceased   left  i 
which  the  witness  w 
inchoate  ri^ht  of  d 
will  were  declared 
Interested   in   the   < 
action,  and  so  disqu 
section  820  of  the  C 
Procedure,  from  tes 
personal  transaction! 
nications  had  with  t 
(/d) 

3.  But  that  as  the  hurt 
ing  the  incompetency 
ness  rested  upon  the 
ing,  and  as  it  did  not 
the  question,  nor  fro 
facts  proved  upon  tl 
the  witness  would  n 
compelled  to  testify 
sonal  transaction  or 
tion  with  the  decease : 
answer    the    questic  i 
court  erred  in  ref  usii 
to  be  put    (Id.) 

4.  After  issue  had  be: 
this  action  the  depot  i 
plaintiff    and     defo  i 
taken  under  a  stipu] ; 
by    their    attorneys 
amon^  other   XhXn^t 
depositions  might  o  t 
the  trial.    The  plaint 
examined  by  the  def  e  i 
sel  in  the  defendac : 
The  defendant   diec 
trial  and  his  executr!  i 
tuted  in  his  stead:   1' 
deposition  of  the  ph  i 
have  been  received 
when  offered  by  hi  ; 
trial,  although  it  re!  i 
sonal  transactions  1  ; 
deceased.    (Maodona  : 
hury,  80  Hun,  85.) 

6.  This  action  was  br 
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plaintiff  upon  a  bond  giren  to 
him  by  one  Carpenter  and  Azu- 
bah,  his  wife,  against  the  execu> 
tor  of  Azubah.  it  was  defended 
upon  the  ground  that  the  bond 
was,  after  its  execution,  altered  by 
the  insertion  of  a  clause  binding 
the  separate  estate  of  the  wife. 
iJDon  the  trial  the  plaintiff  was 
called  as  a  witness  in  his  own  be- 
half, and  testified  that  he  was  not 
present  when  the  bond  was  sign- 
ed, but  that  he  saw  it  in  the  hands 
of  his  attorney,  after  it  was  drawn 
and  shortly  lief  ore  it  was  execu- 
ted, and  that  it  then  contained 
the  clause  in  question  as  it  ap- 
peared upon  the  bond:  Hdd,  that 
the  evidence  was  inadmissible  un- 
der section  8^  of  the  Code  of 
Civil  Procedure,  as  relating  to  a 
personal  transaction  with  Uie  de- 
ceased: Hdd,  further,  that  this 
section  also  preventcKl  the  plain- 
tiff from  testifying  respecting  con- 
versations between  himself  and 
his  attorney,  prior  to  the  execu- 
tion of  the  bond,  which  tended  to 
show  that  it  contained  the  siud 
clause.  The  testimony  of  the 
attorney  as  to  such  conversation, 
was  admissible  as  a  part  of  the 
TM  gesta.  {Bbcm  agt.  BameU,  80 
Hun,  625.) 

6.  The  buildings  occupied  by  the 
defendant,  for  the  manufacture 
of  wool,  having  been  partially 
destroyed  by  fire,  and  a  portion 
of  the  walls  having  fallen,  and 
other  portions  thereof  being  in 
secure  and  dangerous,  a  Mr.  Ware 
was  employed  by  the  defendant 
to  put  the  buildings  in  a  safe  and 
secure  condition.  When  the  por- 
tion of  the  wall  fell,  it  left  stand- 
ing portions  of  a  brick  cornice 
some  thirty  feet  above  the  ground. 
Some  of  the  brick  in  it  were  loose 
and  liable  to  fall  from  a  slight  jar 
of  the  wall.  A  few  days  after 
the  accident  the  plaintiff  and  some 
other  laborers  were  employed  by 
the  defendant  to  assist  in  repair- 
ing the  building  under  the  direc- 
tion of  its  superintendent,  Mr. 
Ware.    While  working  near  the 


wall  above  referred  to,  ift  remov- 
ing a  stick  of  timber,  the  plaintiff 
claimed  that  he  was  injured  by 
the  falling  of  a  brick  upon  his 
les.  It  was  not  claimed  that  the 
fall  of  the  brick  was  occasioned 
by  the  removal  of  the  timber,  and 
the  defendant  claimed  that  if  any 
brick  fell  it  was  by  reason  of  the 
jarring  of  the  wall  by  the  running 
of  machinery  in  other  parts  of 
the  buildings.  Upon  the  trial  of 
this  action,  brought  to  recover 
damages  for  the  injury  so  alleged 
to  have  been  occasion^,  the  plain- 
tiff was  allowed,  against  the  de- 
fendant's objection  and  exception, 
to  testify  thiat  after  the  removal 
of  the  timber,  and  some  two  min- 
utes after  the  occurrence  of  the 
accident,  he  told  Mr.  Ware  of  it, 
and  that  the  latter  stated  that  the 
brick  came  from  the  cornice;  that 
he  saw  that  some  of  the  brick 
there  were  loose  and  lay  comer- 
wise  and  off  the  cornice  the  day 
before,  and  that  he  meant  to  have 
them  thrown  down,  but  did  not, 
and  that  he  then  called  to  one  of 
the  men  to  go  with  him  and  throw 
off  the  loose  brick:  HM,  that  the 
court  erred  in  allowing  the  wit- 
ness to  testifyas  to  the  statements 
BO  made  by  W  are.  {DarUng  agt. 
(hwego  lUUa  Mfg.  Co.,  30  Hun, 
27«.) 

7.  This  action  was  brought  by  the 
plaintiff  to  recover  damages  for  a 
X>ersonal  injury  alleged  to  have 
been  occasioned  by  the  defend- 
ant's negligence.  Upon  the  trial, 
a  girl  who  had  slept  with  the 
pl^ntiff  some  three  months  after 
the  injury,  was  allowed  to  testify 
that  the  plaintiff  would  sit  on  the 
ed^e  of  the  bed  and  complain  of 
^m  in  her  arm  and  shoulder. 
HM,  that  the  plaintiff's  declara- 
tion was  properly  admitted  as 
tending  to  characterize  and  ex- 
plain her  act  in  so  sitting  upon 
the  bed.  (MelufU  agt  Brtn^cfyn 
VU^RR  09.,  80  Hun,  487.) 

8.  Upon  an  application  by  the  plain- 
tiff for  an  order  requiring  the  de- 
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f endant  to  appear  and  submit  to 
an  examination  before  trial,  it  is 
not  necessary  that  the  affldayit 
should  state  explicitly  that  the 
plaintiff  intended  to  produce  the 
evidence  so  to  be  obtained  as  a 
part  of  the  proof  of  his  case  upon 
the  trial ;  it  is  sufficient  if  his  in- 
tention so  to  do  mby  be  reason- 
ably inferred  from  the  statements 
therein  contained.  (f^ff  agt. 
i^A-,  80  JTwn,  61.) 

0.  The  fact  that  the  defendant  will 
be  privileged  from  testifyine  as 
to  some  of  the  matters  as  to  which 
the  plaintiff  desires  to  examine 
him,  is  not  a  reason  for  denying 
the  application,  as  the  court  will, 
upon  the  examination,  afford  the 
witness  such  protection  as  he  may 
be  entitled  to.    (Id.) 

10.  This  action  was  brought  by  cer- 
tain executors  against  a  co-execu- 
tor to  recover  the  amount  of  a 
promissory  note  given  by  the  lat- 
ter to  the  testator.  Upon  the 
trial  a  witness  was  called  by  the 
plaintiffs  whose  testimony  tended 
to  establish  the  defendant's  lia- 
bility. Upon'  her  cross-examina- 
tion she  was  asked  by  the  defend- 
ants counsel  whether  it  was  not 
after  a  request  hj  the  executors 
to  pay  a  sum  which  they  alleged 
she  owed  the  estate,  that  she  first 
gave  the  information  of  the  facts 
as  to  which  she  had  testified: 
Held,  that  the  referee  erred  in  re- 
fusing to  allow  the  question  to  be 
put;  and  that  as  the  court  could 
not  say  that  its  exclusion  had  not 
injured  the  defendant,  the  judg- 
ment must  be  reversed.  {Miua 
agt.  SackeU,  80  Hun,  68.) 

11.  'Hiis  action  was  brought  to  re- 
cover the  rent  which  had  fallen 
due.  under  a  lease  of  certain 
rooms,  for  the  period  of  one  year 
from  May  1,  1879.  The  defend- 
ants set  up  as  one  of  their  de- 
fenses»  that  an  action  to  recover 
rent  upon  the  same  lease  had  been 
brought  against  them  by  the  plain- 
tiff in  a  justice's  court,  in  I^larch, 


1890,  and  that  a  judgment  had 
been  entered  there  in  their  favor. 
The  plaintiff  claimed  that  the  said 
judgment  was  not  a  bar  to  this 
action,  because  it  was  rendered 
upon  the  ground  that  the  rent  did 
not  fall  due  until  the  end  of  the 
;^ear,  and  that  none  was  at  the 
time  of  such  judgment  due.  Upon 
the  trial  of  this  action  the  plead- 
ings used  and  the  evidence  taken 
in  the  former  action  were  read, 
together  with  the  record  contained 
in  the  iustice's  docket.  The  jus- 
tice, who  was  called  as  a  witness, 
was  asked  and  allowed  to  state 
that  he  decided  the  former  case  in 
the  .defendant's  favor  upon  the 
ground  that  the  rent  was  not  due 
at  the  time  of  the  commencement 
of  the  action :  Held,  that  the  court 
erred  in  allowing  him  so  to  do. 
(Agan  agt.  Hey,  80  Hun,  58.) 


EXAMINATION  OF  PARTIES 
BEFORE  TRIAL. 

1.  Though  to  entitle  a  party  to  an 
order  for  the  examination  of  the 
adverse  party  as  a  witness  it  must 
appear  b^  the  affidavit  upon  which 
the  application  is  based  that  there 
was  a  bona  fide  purpose  to  take 
evidence  of  the  party  to  use  it 
upon  the  trial,  jjret  it  is  not  neces- 
sary to  state  it  in  direct  and  posi- 
tive terms.  The  law  will  be  com- 
plied with  when  that  fact  shall  be 
made  to  appear  as  one  that  has 
been  established  by  the  evidence. 
( Van  Bay  agt.  HcmrioU,  ante,  260.) 

2.  In  actions  resting  upon  fraud, 
deceit  and  fraudulent  conspiracy, 
an  order  for  the  examination  of 
a  party  defendant  before  trial  will 
be  vacated  when  the  object  of  it 
is  to  procure  testimony  to  estab- 
lish the  fraud.  (Andrews  agt. 
Prince,  ante,  280.) 

8.  An  order  should  not  be  granted 
to  examine  a  defendant  before 
trial,  in  a  suit  for  damages  for 
alleged  slander,  to  obtain  knowl- 
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edge  or  information  of  the  exact 
language  used  by  him  in  dissem- 
inating a  charge  that  plaintiff  had 
participated  in  a  scheme  of  black- 
mail against  defendant.  {De  Leon 
agt  De  Idma,  ante^  287.) 

4.  To  entitle  a  party  to  an  examina- 
tion of  a  defendant,  it  must  ap- 
pear that  plaintiff  has  a  ciCuse  of 
action  against  the  defendant. 
6uch  examination  will  not  be 
allowed  for  the  purpose  of  inform- 
ing plaintiff  whether  he  has  such 
a  cause  of  action  or  not.    {Td.) 

9.  Where  an  action  was  begun  in 
the  state  court  and  an  order  there- 
after obtained  under  sections  870, 
&c.,  Code  of  Civil  Procedure,  re- 
quiring the  defendant  to  appear 
and  testify  before  trial,  and  whilst 
the  examination  of  the  defendant 
was  being  had  under  such  order, 
lie  removed  the  cause  into  the  cir- 
cuit court  under  '*  the  local  preju- 
dice act:" 

Held,  that  although  in  actions 
at  law  begun  in  the  federal  courts 
depositions  cannot  be  taken  under 
the  state  practice,  yet  where,  as 
in  this  case,  such  an  examination 
was  actually  pending  at  the  time 
of  removal,  the  right  to  continue 
the  same  is  preserved  under  the 
act  of  congress  of  1875,  and  on 
motion  the  defendant  will  be  com- 
pelled to  attend  and  testify  under 
the  order,  although  the  plaintiff 
•  may  not  be  entitled  to  read  the 
deposition  upon  the  trial.  (Fbgg 
agt  Fisk,  ante,  848.) 

6.  Instances  in  which  such  deposi- 
tions may  be  used.    (Id,) 


EXCEPTIONS. 

1.  Upon  a  writ  of  error  no  exception 
lies  to  a  refusal  to  postpone  a 
criminal  trial  by  reason  of  the 
absence  of  witnesses.  {Webster 
agt  People,  92  N.  Y.,  422.) 

2.  In  the  absence  of  exceptions  on  a 
criminal  trial,  this  court  has  no 


power  to  review  the  case  upon  the 
facts.  (People  agt,  Hotey,  93  K. 
F.,  WJ.) 

8.  An  exception  to  a  charge  taken 
after  a  criminal  trial  has  term- 
inated does  not  present  any  ques- 
tion for  the  consideration  of  aa 
appellate  court    {Id,) 

4  Where,  therefore,  after  a  criminal 
trial,  and  when  the  prisoner  was 
before  the  x^ourt  for  sentence,  his 
counsel  moved  for  a  new  trial  for 
an  alleged  error  in  the  charge,  and 
upon  denial  of  the  motion  took  an 
exception :  Held,  that  no  question 
was  thereby  presented  here  for 
review.    {Id,) 


EXCISE  LAW. 

1.  An  injunction  does  not  lie  to  re- 
strain an  illegal  arrest,  for  the 
reason  that  if  a  party  is  illegally 
arrested  he  has  a  prompt  and  effi- 
cacious relief  by  ?iabeae  corpus^ 
aud  also  for  the  wrong  he  may 
sustain  by  an  action  for  damages. 
{Pineke  agt  Poliee  Commi$doncrs, 
ante,  818.) 

2.  The  plaintiff  is  a  keeper  of  a 
tavern  in  the  city  of  New  York, 
at  No.  020  Grand  street  The 
commissioners  of  excise,  on  the 
80th  of  April,  1883,  granted  him 
a  license  to  commence  on  that 
date  and  to  terminate  on  the  1st 
of  May,  1884,  to  sell  strong  and 
spirituous  liquors,  wines,  ale  and 
beer,  in  quantities  of  less  than 
five  gallons,  for  which  he  P&id 
the  fee  prescribed  by  law.  P.,  a 
bat  keeper  of  plaintiff,  was  con- 
victed of  keeping  open  said  place 
unlawfully  on  Sunday,  May  18, 
1883.    {Id,) 

8.  Is  a  license  forfeited  by  the  con- 
viction of  an  employe  of  the 
licensee  of  a  violation  of  the  stat- 
ute? Did  such  conviction  of  an 
employe  of  the  licensee,  of  a  vio- 
lation of  the  statute  {eec.  4,  chap. 
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640  of  Lam  o/ 1873)  forfeit  his 
license,  qwre.    (/d) 

4.  The  tempoi'ary  injunction  granted 
enjoined  and  restrained  the  police 
commissioners  and  their  officers 
from  closing  up  the  business  of 
a  tavern  carried  on  by  plaintiff  at 
620  Grand  street,  and  from  pre- 
venting the  plaintiff  or  his  em- 
ployes from  selling  strong  and 
spirituous  liquors,  wines,  ales  and 
beer,  in  quantities  less  than  five 

gallons,  at  said  tavern,  except  on 
undays  or  election  days,  or  any 
days  between  the  hours  of  one 
and  fiv^  o'clock  in  the  morninfir, 
and  from  arresting  said  plaintiff 
or  his  employes  by  reason  of  their 
carrying  on  the  business  of  keep- 
ing said  tavern,  or  selling  said 
wines,  liquors,  &c.,  untu  the 
further  oraer  of  the  court: 

UM,  that  so  far  as  the  injunc- 
tion relates  to  the  arrest  oi  the 
plaintiff  or  his  employes,  he  has  a 
perfectly  adequate  remedy  at  law 
for  any  injury  which  he  may  sus- 
tain bv  reason  of  the  alleged  un- 
lawful action  of  the  defendants, 
and  the  injunction  cannot  be  con- 
tinued.   (Id.) 

0»  It  seems  doubtful,  even  in  case 
of  the  defendants'  threatening  to 
close  up  the  plaintiff's  place  of 
business,  that  he  would  be  entitled 
to  an  injunction,  because  he  has 
an  adequate  remedy  at  law  against 
the  defendants  if  they  act  iUe- 
gally  in  closing  such  place  of  busi- 
ness by  an  action  for  damages.  {Id,) 


EXECUTOR 

1.  In  an  action  brought  and  a  re- 
covery had  a^inst  an  executor  to 
justify  the  imposition  of  costs 
against  such  executor  it  must  ap- 
pear that  the  claim  was  presented 
to  the  executor  after  he  had  quali- 
fied and  entered  upon  the  dis- 
charge of  his  duties,  and  that  after 
such  presentation  and  before  suit, 
he  refused  to  refer  it  as  prescribed 


by  law,  or  that  he  i 
resisted  or  neglected 
{Chesebro  agt.  HickSy 

3.  A  motion  for  costs  y, 
where  there  is  no  h 
the  presentation  of  tli 
on,  after  the  grantini 
administration  to  tl 
and  of  its  rejection  b 

8.  It  is  not  an  "unn 
sistance  of  a  claim' 
barred  by  the  statu  1 
tions,  unless  there  hac 
ment  thereon  by  th 
whose  estate  the  exe 
scnted  and  of  which 
personal  knowledge,  t 
proof  thereof  to  be  i 
a  court  in  an  action 
voluntarily  appeared  i 
no  charge  of  want  o 
the  estate  could  be  mi 

4  A  proceeding  may  b< 
this  court  by  or  agai 
cutor  or  administrator 
A.,  who  was  himself  t 
or  administrator  of  c 
for  an  accounting  wit 
decedent  A.'s  estate, 
interested  in  the  estate 
B.  will  be  entitled  up 
counting  to  assert,  i 
with  the  other  credi 
such  claims  as  they 
against  his  estate  on 
anv  liabilities  he  may 
red  by  reason  of  his 
tion  of  B.'s  estate. 
Manner,  ante,  391.) 

5.  But  there  is  no  provi 
which  authorizes  the 
tives  of  a  deceased  < 
administrator  to  initia 
duct  a  proceeding  for  1 
ing  of  their  decedent  i 
whereof  he  was  himse) 
(Id,) 

6.  Upon  an  application  1 
issue  an  execution  up 
ment  recovered  agains 
since  deceased,  made 
tion  laei  of  the  Cod 


MEW  YORK  PRACTICE  REPORT& 


Procedure,  an  affidavit  was  pre- 
senletl,  made  by  one  of  the  two 
plaintifFa  in  the  judgment,  in 
which,  after  atating  that  the  Judg- 
ment nas  recovered  by  him  and 
hi9  co-plaintiff,  he  uiid  "that  said 
judgmeut  ia  wholly  uusatiBfled 
and  unpaid  and  is  valid  and  sub- 
alsting:  "  Hdd,  that  the  affidavit 
was  sufficient  to  JustUjtbo  court 
In  grautiog  the  appllcatloQ. 
Wad&g  agL  Davit,  80  Hun,  STO.) 


scription  of  all  the  Judgmeut 
debtor's  lauds;  and  where  certnin 
of  hia  real  est«l«  is  described 
therein,  it  Is  no  defense  to  show 
that  the  debtor  had  oilier  lands 
not  Included  therein.    {Id.) 

8.  Under  an  execution  issued  upon 
a  judgment  a  constable  levied 
upon  a  span  of  muleB  owned  and 
Tised  by  the  debtor  In  his  business 
of  farming  and  boating.  He  was 
a  householder  and  ha3  no  other 
team.  It  did  not  appear  what 
other  property  he  then  had. 
He  did  not  at  Uie  time  the  levy 
was  made,  or  at  any  other  time, 
claitnthat  the  mules  wercexempt; 
Hdd,  that  he  thereby  waived  any. 
exemption  to  which  he  mi^ht 
have  been  entitled  under  section 
i;t01  of  the  Code  of  Civil  Pro- 
cedure. (AtMasff  ^t.  Dtan,  80 
Bun,  243.) 

9.  When  order  in  bankruptcy  pro- 
ceedings, Btajlne  proceedings  of 
sheriff  on  execution,  and  directing 
assignee  to  soil  property  levied  on, 
and  judgment  in  favor  of  assignee 
adjudg:ing  judgment  on  wnich 
execuLion  was  issued  invalid,  is  a 
defense  to  an  action  against  sheriff 
for  a  false  return,  Id  return  in  g 
execution  wiSa  bona.  (See  Dor- 
raruM  act.  Send»rm>n,  63  Jf.  T., 
WO.) 

EXTRA.  ALLOW ANCK 


Sscs  io  plaintiff's  claim  as  a  de- 
ise  and  by  way  of  a  set-off  two 
promissory  notes,  and  iii>on  the 
trial  judgment  is  rendered  far 
plaintiff  upon  all  the  issues  in- 
volved and  for  the  fall  amonnt 
claimed,  the  plaintiff  is  entitled  to 
an  extra  allowance,  not  only  upon 
the  aura  recovered  in  the  action, 
but  upon  the  basis  of  the  defend- 
ant's set-off  determined  against 
■"'"      (Barday  agt,  Caliier,  antt. 


2.) 


FINDINGS. 


1.  The  court  must,  at  or  before  the 
time  of  rendering  its  decision, 
pass  upon  requests  by  either  party 
lo  And  certain  facta  and  conclu- 
sions of  law,  and  il  is  not  sufficient 

■  that  such  findings  should  be 
passed  upon  on  the  settlement  of 
the  case.  {Mattertoa  agt.  CninAeA, 
anU,  171.) 


GAS  COMPANY. 

1.  When  a  dispute  arises  between  a 
gas  company  and  a  consumer,  the 
latter  is  entitled  to  have  his  rijglils 
investigated  by  the  courts,  end  In 
such  case  an  Injunction  will  be 
granted  to  prevent  the  cutting  off 
of  the  supply  of  gas  until  the 
cause  can  be  tried  (Afirming  S.  C. , 
U  ifow.,  m.  {SiMk  ^L  JGin- 
halian  Q(u~Light  Co.,  antt,  SOI) 

2,  A  gal  company's  meter,  eren 
after  being  tested  and  inspected 
according  to  law,  is  not  to  tie  re- 
garded as  the  absolute  test  of  the 
quantitv  of  gas  consuraed  and 
chsfged  for,  but  may  be  contested 
by  other  reliable  testimony. 
(kMa  agt  ilaaluittan.  Oat-Li^ 
Co.,  anU,  811.) 

8.  When  a  dispute  arises  between 
the  company  and  a  consumer,  tits 
latter  is  entitled  to  an  iiijunction 
to  prevent  the  cutting  oA  of  th« 
supply  of  gas  until  the  cause  can 
be  tried,    ifd.) 
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GENERAL  TERM. 

1.  The  general  term  has  power  and 
it  is  its  duty  to  review  the  verdict 
in  an  action  to  recover  damages 
for  death'  caused  by  negligence, 
and  to  set  it  aside  if  it  appears 
excessive  or  the  result  of  sympathy 
and  prejudice.  (HoogJmrk  agt. 
Prwt,  Jbc.,  D,  and  R  O,  Co,,  92 
Jf.  F.,  210.) 


GUARDIAN  AD  LITEM. 

The  bond  of  a  euardian  ad  UUm  of 
an  infant  deiendant  in  partition 
may  be  made  directfb  the  infant 
instead  of  to  the  people  of  the 
state,  provided  the  order  appoint- 
ing the  guardian  so  direct  (See, 
1£S6,  Cods',,  (TMitU  ei  oL  9^ 
ThisUo,  ante,  472.) 


HABEAS  CORPUS. 

1.  Tlie  purpose  of  the  writ  of  Tidbeaa 
corpus  is  not  to  review  trials  be- 
fore a  magistrate  on  questions  of 
Tagrancy.  {Matter  of  Moses,  ante, 
298.) 

a.  A  warrant  so  issued  by  a  district 
attorney  as  authorized  bv  the 
statute  (ehap,  ,888,  Laws  of  1847} 
for  the  arrest  of  the  relator,  stated 
that  he  stood  indicted  "for  con- 
tempt." On  haJteas  corpus  issued 
on  the  petition  of  the  relator:  Held^ 
that  this  was  a  sufficient  specifi- 
cation of  the  offense;  that  as  the 
statement  was  of  a  contempt 
which  has  already  served  as  a 
basis  of  an  indictment,  it  neces- 
sarUy  implied  a  wUlf  nl  contempt 
of  a  character  constituting  a  mis- 
demeanor. {Peopla  ex  reL  '  agt. 
Mead,  92  K  T,,  416.) 

S»  Also  held,  that  as  the  indictment 
was  found  prior  to  the  enactment 
of  the  Code  of '  Criminal  Pro- 
cedure, the  provisions  therein 
(sees,  801,  802)  as  to  the  form  of 
bench  warrants  did  not  apply  (sec. 


062),  nor  was  it  a  ca 
mitment  for  contempt 
the  provision  of  the  1 
utes  (2B.  8,,  667,  see^ 
tion  to  fuibeas  corpus. 

4.  The  indictment  was  f 
court  of  sessions  of  Alb 
the  application  for   t 
?iabeas  corpus  was  made 
of   the  supreme   coui 
York.    At  the  time  of 
thereon   the   court  ol 
terminer  in  and  for  Alfa 
was  in  session:  Held,  \X 
and   terminer   had   ai 
try  the  prisoner  i^R.  I 
29,  80),  and  sothat  the 
no  authority  to  let  the 
bail  <2  B,  S„  728,  see 
(Id.) 


HARLEM  RIVER  AN) 
TEN  DUYVEL  D 
MENT. 

See  CoKSTiTunoNAL  Law 
Matter  of  United  States 


INDICTMENT 

1.  Section  298  of  the  Cod 
inal  Procedure  authoi 
court  upon  the  trial  to 
indictment  where  a  va 
tween  the  allegation  tl 
the  proof,  in  respect  t 
in  the  name  or  descript 
place,  person  or  thing 
I)ear,  if  the  defendant 
thereby  prejudiced  iu  1 
on  the  merits,  does  not 
the  court  to  amend  an  : 
for  grand  larceny,  ch 
taking  of  a  ring  of  tb 
eight  dollars,  and  certai 
sihrer  coin  of  the  value 
dollars,  by  substitutin 
allegation  as  to  the  tak 
ffola  and  silver  coin,  otl 
ing  the  taking  of  ''bi 
lawful  money  of  the  Unl 
of  a  kind,  number  and 
tion  unknown^  and  u 
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unknown,  of  the  value  of  forty- 
flve  dollars,  a  more  particular  de- 
acription  of  which  cannot  l^e 
given.  {People  agt  Fiimcher,  80 
Hun,  670.) 


INJUNCTION. 

L  No  action  in  equity  will  lie  to  re- 
strain the  enforcement  of  a  judg- 
ment rendered  by  a  court  of 
record  on  the  ground  that  the 
defendant  in  the  action  in  which 
the  judgment  was  rendered  was 
not  served  with  process.  The 
plaintiff  has  an  adequate  remedy 
at  law  by  motion  in  the  original 
action.  (FuQan  agt.  Hooper,  ante, 
75.) 

9l  Where  the  whole  equity  of  the 
biH  is  not  only  demed,  but  its 
want  of  equity  is  established  by  a 
preponderance  of  proof,  an  in- 
junction is  never  granted.    {Id.) 

8.  There  is  no  authority  for  the 
granting  of  an  injunction  restrain- 
mg  the  enforcement  of  a  judgment 
except  on  an  undertaking  provid- 
ing absolutely  for  the  payment  of 
tbt  Judgment,  with  interest  and 
costs.    {Id,) 

4  A  gas  company's  meter,  even 
after  being  tested  and  inspected 
according  to  law,  is  not  to  be  re- 
garded as  the  absolute  test  of  the 
quantitv  of  gas  consumed  and 
charged  for,  but  ma^  be  contested 
by  oUier  reliable  testimony.  {Sicklei 
agt  Manhattan  Oae-Light  Oo.^ 
an^814.) 

5.  When  a  dispute  arises  between 
the  company  and  a  consumer,  the 
latter  is  entitled  to  an  injunction 
fb  prevent  the  cutting  off  of  the 
supply  of  gas  untU  the  cause  can 
be  tried.    (Id.) 

» 

6.  Unless  an  assignment  for  the 
benefit  of  creditors  is  void  upon 
its  face,  or  the  extrinsic  facts 
which  ^  to  show  lU  invalidity 


are  most  clearly  made  out,  its  le- 
gality is  to  be  assumed;  and  a 
clear  case  voiding  the  assignment 
should  be  made  out  to  justify 
the  granting  of  an  injunction 
a^inst  the  assignee,  restraining 
him  from  executing  the  trusta 
created  by  it  {Mtneeiheimer  agt. 
Mayer,  ante,  484.) 

See  Excise  Law. 

Fincke  agt.  PoUee  Chmmietumen, 
ante,  8ia 


JUDGMENT. 

1.  The  plaintiff,  as  administratrix, 
sued  to  recover  $8,500,  claimed  to 
have  been  wrongfully  received  by 
defendant  as  interest  upon  the 
foreclosure  of  a  $^,000  mortgage 
executed  by  the  intestate,  said  sum 
being  alleged  to  have  been  already 
paid  to  defendant  for  interest  on 
said  mortgage  by  the  intestate 
in  his  lifetime.  The  complaint 
alleged  that  judgment  of  fore- 
closure and  sale  was*  duly  entered 
and  the  premises  afterwards'  duly 
sold  by  a  referee  duly  appointed : 

Held,  that  it  follows  from  the 
allegations  of  the  complaint  that 
in  aU  these  proceedings  on  fore- 
closure, the  plaintiff's  intestate 
had  notice,  and  that  the  amount 
to  which  the  defendant  in  this 
action  and  the  plaintiff  in  the  fore- 
closure action  was  entitled  for 
principal  and  interest  was  di- 
rectly in  issue;  and  the  defendant 
is  entitled  to  judgment  on  demur- 
rer to  the  complaint  {Bearne» 
agt  Beamee,  ante,  456.) 

2.  The  complaint  in  this  action 
alleged,  among  other  things,  the 
recoveiy  by  the  plaintiff's  aisaignee 
of  a  jud^ent  in  the  supreme 
court  a^inst  the  defendant  for 
$1,065.18,  and  that  *'said  judg- 
ment was  on  said  lUh  day  of 
Mav,  I860,  duljr  docketed  against 
said  defendant  in  the  office  of  the 
clerk  of  Monroe  county."  Thia 
action  was  brought  in  1879  to 
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coyer  the  amount  due  upon  the 
said  judgment:  Held,  that  under 
section  583  of  the  Code  of  Civil 
Procedure,  the  jxidgment  was  suflOi- 
ciently  pleaded.  {SpringsteeM  agt. 
QOkU,  aO  Hun,  260.) 

8.  Upon  the  trial  the  plaintiff  intro- 
duced in  evidence  a  judgment  roll 
in  an  action  of  foreclosure,  entered 
and  filed  in  the  said  clerk's  office 
April  17.  1860.  The  judgment 
directed  a  sale  of  the  mortgaged 

§  remises  by  a  referee  who  was 
irected  to  apply  the  proceeds  of 
the  sale  to  the  payment  of  the 
costs  and  debt,  and  to  specify  the 
amount  of  the  deficiency,  if  any, 
in  his  report  of  sale,  and  further 
directed  that  the  defendant  **  pay 
the  same  to  the  plaintiff."  He 
also  introduced  the  referee's  re- 
port of  the  sale,  which  was  filed 
in  the  said  clerk's  oflSce  on  May 
11,  1860,  showing  that  a  defi- 
ciency had  arisen  of  the  amount 
for  which  the  clerk  had  docketed 
the  judgment.  No  order  confirm- 
ing the  referee's  report  of  sale 
was  made :  Hdd,  that  it  was  prop- 
er to  allow  such  evidence  to  be 
introduced  to  prove  the  cause  of 
action  set  forth  in  the  complaint 
(ia.) 

4.  That  the  omission  to  procure  an 
order  confirming  the  report  was  a 
mere  irregularity  which  the  de 
fendant  should  have  moved  to 
correct  with  promptness  and 
which  he  had  waived  by  his 
laches.    (Id,) 

5.  By  an  interlocutory  judgment 
herein,  defendants,  as  executors 
and  trustees,  were  held  iointly 
liable  for  losses  occasioned  oy  im- 
provident investments  made  by 
J.,  a  son  of  the  testator,  who, 
with  their  acquiescence  and  assent 
had  taken  the  whole  control  and 
management  of  the  estate.  A 
referee  was  appointed  to  take  the 
accounts.  Upon  the  hearing  be- 
fore the  referee,  W.,  one  of  the 
trustees,  proved  that  his  co-trus- 
tee had  alone  executed  satisfac- 


tion-pieces of  a  larg 
mortga^s  belonging 
and  aelivered  them  tc 
him    to    receive   pa 
claimed  he  should  no 
therewith:    Held,  unt 
as  the  question  had  < 
passed  upon  by  the  i 
judgment  the  refere 
trolled  thereby,  and 
with  the  duly  only  ol 
account    on    the    ba 
{EarU  agt.  Earle,  93 

6.  A  judgment  against 
sioners  of  highways 
upon  a  contract  for  tl 
a  highway,  does  not 
establish  any  liability 
of  the  town.  {People 
Bd.  Bup'rs  Ulaier  Co,, 
807.) 

7.  The  provision  of  the  s 
8.,  857,  sec.  8),  making 
by  or  against  town  off 
tions  prosecuted  agair 
their  name  of  office  a  t( 
refers  only  to  actions 
or  against  them  upoi 
authorized  by  statute. 

8.  In  order,  therefore, 
judgment  against  coi 
of  hiehways  a  town 
must  have  been  recovi 
liability  incurred  by  t 
within  the  scope  of  thei 
and  in  such  case  the  elf 
must  be  presented,  p 
and  audited  by  the  boi 
auditors.    {Id,) 

0.  An  appeal  ma^^  be  t 
general  term  from  ai 
tory  judgment  (Code  i 
eedure,  see.  1849),  but  s 
ment  can  only  be  revi< 
court  on  appeal  froz 
judgment  (8ee$,  tOO, 
(Vieioryagt,  Blood,99 


JURISDICnO 

See  JuflncBs'  Court. 
C^nor  agt  HUton,  a 
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1.  The  Bupreme  court  has  power  in 
the  first  instance  to  order  the  fees 
of  a  referee,  appointed  to  take 
proofs  and  report  as  to  the  claims 
of  a  receiver  of  an  insolvent  life 
insurance  company  for  compensa- 
tion and  expenses,  to  be  paid 
directly  out  of  the  fund.  (Atfy- 
Qen'l  agt.  Gonial  L.  Ins.  Co,,  98 
N,  T.,  46.) 

2.  Where  a  summons  issued  out  of 
the  marine  court  of  the  city  of 
New  York,  in  an  action  wherein 
an  attachment  and  order  direct- 
ing service  by  publication  was 
granted,  stated  the  time  within 
which  defendant  was  required  to 
answer  at  six  days,  instead  of  ten, 
as  required  by  the  Code  of  Civil 
Procedure  {tec  8165,  mbd,  2):  EM, 
that  the  defect  was  not  a  iuris- 
dictional  one,  but  an  irregularity 
merel;^;  that  the  court  obtained 
jurisdiction  of  the  action  from  the 
time  of  granting  the  attachment 
{Code,  M6. 416);  that  the  summons, 
therefore,  was  amendable  {pec.  728) ; 
and  that  an  order  amending  it 
nunc  pro  tunc  was  properly 
granted.  (Gribbon  agt.  Mhsel,  98 
3r.  7.,  98.) 

8.  A  court  of  equity  has  jurisdiction 
to  decree  the  specific  performance 
of  a  contract  concerning  chattel 
property  alone,  and  while  gener- 
ally it  will  not  exercise  it,  it  is 
proper  so  to  do  where  plaintiff's 
case*  is  good,  his  ri^ht  clear,  and 
the  remedy  at  law  madequate,  or 
its  enforcement  attended  with 
doubt  or  difficulty.  {Johnson  agt. 
Brooks,  98  K  T,,  837.) 

4.  Where,  upon  a  hearing  before 
commissioners  appointed  to  ap- 
praise the  damages,  in  proceedings 
to  condemn  lands  for  railroad  pur- 
poses, the  owner  makes  default, 
the  supreme  court,  on  motion  to 
confirm  the  report  of  the  commis- 
sioners, has  power,  the  default 
being  excused,  to  open  it,  set  aside 
the  report  and  order  a  new  hear- 
ing. (In  re  N.  F.,  X.  <*  TF.  i2.  Cb., 
93  N.  r.,  885.) 


5.  A  recital  in  a  bond,  purporting  to 
have  been  issued  by  a  town  under 
the  act  of  1869  {chap,  907,  Lanas 
of  1869)  in  aid  of  a  railroad  com- 
pany, to  the  effect  that  all  the 
necessary  legal  steps  have  beea 
taken  to  comply  with^the  statute, 
does  not  estop  the  town  from 
questioning  the  validity  of  the 
bond,  even  in  the  hands  of  a  bona 
fde  holder.  {Grcdg  agt  Town  ff 
Andes,  98  K  Y,  405.) 

6.  The  judgment  of  the  county 
judge,  in  proceedings  under  said 
statute  to  bond  a  town,  may  be 
(questioned  for  want  of  jurisdic- 
tion.   {Id.) 

7.  The  only  effect  of  the  provisions  of 
said  statute  {sec,  2),  giving^  to  such 
judgment  and  record  "  the  same 
force  and  effect  as  other  judg- 
ments and  records  In  courts  of 
record,"  is  to  relieve  the  holders 
of  bonds  issued  under  it  from 
proving  the  proceedings  prior  to 
the  judgment,  and  to  impose  upon 
the  town  the  burden  of  proving 
want  of  jurisdiction.    {Id.) 

8.  Jurisdiction  could  only  be  con- 
ferred under  said  act  by  the  pre- 
sentation of  a  petition  conform- 
ing to  itsre<juirements;  it  confers 
no  jurisdiction  upon  the  county 
judge  to  pass  conclusively  upon 
the  form  of  the  petition,  and«its 
suflOiciency  is  always  open  to  in- 
quiry.   (&.) 

9.  Where,  after  the  commencement 
of  an  action  in  the  superior  court 
of  New  York  city  to  recover  the 
amount  of  interest  coupons  upon 
bonds  secured  by  a  trust  mort- 
gage, the  trustee  commenced  an 
action  in  the  supreme  court  to 
foreclose  the  mortgage  for  the 
benefit  of  all  the  bondholders, 
who,  including  the  plaintiff  in  the 
former  action,  were  made  parties: 
Held,  that  the  supreme  court  had 
the  power,  in  its  discretion,  to  stay 
the  proceeding  in  the  superior 
court  suit  until  the  determination 
of  the  foreclosure  suit.  {Cutk- 
man  agt.  Ldand,  98  N.  T.^  9SSL) 
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JUROR 

1.  If  a  party  is  cognizant  of  the  mis- 
conduct of  a  juror,  and  does  not 
call  attention  to  it  the  first  oppor- 
tunity, he  waives  the  objection. 
He  cannot  keep  the  objection  in 
silent  reserve  and  spring  it  upon 
his  adversary  afterwards  by  mo- 
tion or  upon  appeal.  ( VaUente  et 
€U.  agt.  Bryan,  ante,  802.) 


JURY. 

"L  Where,  in  an  action  to  foreclose  a 
mortgage  given  by  A.,  a  denial  is 
interposed  by  B.,  who  is  joined 
with  A.  as  defendant,  that  lus  title 
or  interest  is  subordinate  to  that 
of  plaintiffs,  as  alleged,  and  he 
claims  possession  by  a  title  para- 
mount and  adverse  to  them,  the 
complaint  should  be  dismissed  as 
to  B.,  as  the  right  of  possession 
between  A.  and  B.  cannot  be 
settled  in  a  foreclosure  action,  but 
must  be  tried  by  a  jury.  (AHags 
etal^,  WiUia,  ante,  466.) 


JURY  LAW. 

1.  The  defendant  had  been  held  to 
await  the  action  of  the  grand 
jury,  to  convene  at  May  term, 
1883,  of  the  Alb&ny  oyer  and  ter- 
miner. Before  the  grand  jurors 
were  sworn  in  the  defendant  by 
counsel  appeared  and  filed  a  paper 
objecting  to  such  individuals,  col- 
lectively and  severally,  as  grand 
jurors,  and  moved  to  set  aside  and 
discharge  the  entire  number  be- 
cause each  and  every  one  had  been 
obtained  pursuant  to  the  provis- 
ions of  chapter  682  of  the  Laws  of 
1881  (which  was  claimed  to  be 
unconstitutional  and  void),  and 
not  in  the  manner  prescribed  by 
the  Revised  Statutes.  It  was 
thereupon  consented  by  both  par- 
ties that  the  motion  should  stand 
over  without  prejudice  to  defend- 
ant's rights  er  to  the  right  and 
duty  of  the  court;  that  ii  an  in- 


dictment  should   h\ 
objections  should  h 
and  determined    wi 
force  and  effect  as  if 
to  the  organization 
jury.   The  grand  jur, 
izea    and   round   an 
against  defendant, 
months  after  an  ordj 
in  the  oyer  and  tero^ 
to  said  defendant  t] 
pannelcd  as  a  grand 
aside  and  discharge! 
date  of  the  first  pre 
the  objections;  that 
dictment   be    not    re 
stand  as  quashed;  tha 
the  order  was  to  affec 
of  said  grand  jurora 
sons  not  having  tnade 
tion.    On  appeal  from 
Held,  first,  that  it  w 
to  quash  or  set  aside 
as  to  defendant,  and  ] 
hold  it  good  as  to  all  o1 
charged  with  crime  ^ 
to  interpose  objections 
as  the  objections  raisec 
of  lurisdiction.     If  th 
without  jurisdiction  ai 
ant's  case,  it  was  equt 
lurisdiction  as  to  all  o 
larly  charged.    (T?ie  . 
Fitstpalrick,  ante,  14.) 

2.  Second.  The  objection 
defendant's  behalf, ».  < 
grand  jury  was  drawn  [ 
selected  under  an  uncc  i 
law,  cannot  be  mainta : 
charged  with  a  crimi: 
further  than  to  see  tha  I 
or  proceeding,  challen/ ; 
ular  and  void,  was  ti 
the  color  of  lawful 
and  it  would  not  alt  * 
even  if  such  action  ini  < 
proceeding  of  an  of&c 
cers  taken  under  an  ^ 
tional  law.  The  cour 
retain  their  jurisdicti  i 
matter  and  the  procee< 

8.  T/urd.  An  indictmet  t 
a  body  drawn,  sum  ( 
sworn  as  a  grand  In  ' 
competent  court  and  ( : 
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«  selected  and  oi^nl 
der  the  formi  of  law.  A  defect 
in  ita  coaatituEion  owing  to  the 
lavaUdit;  of  a  law  under  which  h 

panel  ia  drawn  alTecta  no  suliitan- 
tial  right  of  one  charged  with 
crime,  and  herein  an  objection 
based  thereon  is  .not  available  to 
Mm.    (/d.) 

i.  Pburth,  An  Indictment  found  by 
a  grand  Jury  of  good  and  lawful 
men  selected  and  drawn  uad«r 
color  of  law  is  a  good  indictment 
by  a  grand  jury  within  the  senss 
of  the  constitution,  although  the 
law  under  which  the  selection  was 
made  is  void  {IteKarting  8.  C,  S3 

j&u..ms).  (Id.) 


JUSTICES'  COURT. 

1.  Section  832S  of  the  Code  of  Civil 
Procedure  "  embraces  the  entire 
subject  of  jurisdiction  as  regards 
that  court,  and  was  plainly  in- 
tended so  to  do.  Not  purporting  to 
amend  any  former  or  existing 
laws  in  that  particular,  they  are 
repealed  by  necesaanr  Implica- 
tion." (Oonar  agL  liiitoa,  ante, 
U4.) 

8.  Under  ita  provislona  in  relation 
lo  the  "  justices'  court  of  the  city 
of  Albany."  •  •  •  providing 
that  it  shall  have  Jurisdiction 
"  witliia  lh«  eiiy  where  the  court 
is  located,"  the  Jurisdiction  there- 
of is  restricted  lo  the  city  limits. 
{Id.) 

8.  Accordingly,  A«I[i,  that  said  court 

bad  no  power  to  send  process  into 
adjoining  towna  for  service,  and 
that  it  acquired  no  Jurisdiction 
by  the  service  of  a  summons  ou(- 
ttdn  ol  the  city  {OertUy  agt-  Ueid, 
78.y.  Z,  61,/oitoieed).    (Id.) 


4.  Theprovisionof theCodeofCiTil 
Procedure  (•«.  2957)  {Mnriding  that 
where  a  new  action  is  broughl  in 
a  court  of  record  after  the  diacoa- 
tlnuance  of  an  action  before  a  Jus- 
tice of  the  peace,  because  of  a  plea 
of  title,  Uie  complaint  must  be  for 
ths  same  cause  of  action  only  as 
that  reliad  upon  before  the  justice, 
does  not  prohibit  the  plaintm  from 
making  aucli  cause  of  actieo  per- 
fect ,by  inserting  new  allegations 
necessary  for  that  purpoae.  {Fxc 
agt.  Ene  Pnterting  Ca.,  98  S. 
r.,M.) 

5.  Where,  therefore,  the  aetion  in 
the  Justices'  court  waa  against  a 
corporation,  hut  the  complaint 
therein  contained  so  allegation 
that  defendant  was  a  corporation: 
Htid,  that  the  insertion  of  such  an 
allegation  in  the  complaint  in  the 
new  action  brought  in  the  supreme 
court  was  proper.    (Id.) 


JUSTICES  OP  THE  PEACE. 

1.  Justices  of  the  peace  are  "jna- 
tices  or  judgfa  of  any  court " 
within  the  meaniog  of  sectioD  13, 
article  6  of  the  constitution.  Per. 
sons  over  aeventy  ytara  of  age  are 
ineligible  to  office.  Writ  ol  pron 
hibition  is  the  proper  remedy^ 
against  a  person  acting  as  Justice 
of  the  peace  who  is  over  serenlv 
years  of  age.  (Tht  Peoplt  ex  ret 
LaiareTie^  agt.  Mann  et  at.,  ante, 
»37.) 

3.  The  filing  and  docketing  of  a 
transcript  of  a  Justice'sludgment 
in  the  county  clerk's  omce  makes 
it  the  Judgment  of  the  conniy 
court;  and  no  action  can  there- 
after be  brought  upon  it  in  a  jus- 
tice's court,  as  it  is  required  by 
section  ISlSof  the  Code  of  Civil, 
Procedure  that  the  order  granting 
leave  to  bring  such  an  action  shall 
be  made  by  the  court  in  which 
such  action  is  to  be  brought,  and 
that  court  has  no  power  to  grant 
leave  to  bring  an  action  upon  a 
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judgment  of  a  county  court. 
iBcUdwin  agt.  Moberta.  90  Sun, 
168,) 

8.  Where  an  action  for  a  wrongful 
injury    to   personal    property  is 
commenced  in  a  Justice  s  court 
by  the  service  of  a  summons  re- 
turnable forthwith,  accompanied 
by  an  order  of  arrest,  the  Juris- 
diction of  the  justice  does  not 
d^iend  upon  the  sufficiency  of  the 
affidavit  upon  which  the  order  of 
arrest  was  made,  but  upon  the 
service  of  the  summons,  and  it 
still  remains  though  the  order  be 
set  aside  as  improperly  granted. 
(McJitary  agt.  Cluue,  80  Eun^  491.) 

LANDLORD  AND  TENANT. 

1.  Where  a  tenant  hired  premises 
for  one  year  from  May  one,  at  a 
monthly  rental,  and  made  default 
in  the  payment  of  the  June  rent, 
and  was  dispossessed  in  conse- 
quence under  a  warrant  issued  in 
summary  proceedings  founded  on 
such  default: 

Eeld,  that  a  deposit  made  by 
the  tenant  to  the  landlord  at  the 
time  of  the  hiring  *'  as  security 
for  the  faithful  performance  by 
the  tenant  of  the  covenants  on  her 
part  contained  in  the  lease,''  can- 
not be  recovered  back.  The  rea- 
sons stated.  {Biee  agt.  BUu,  ante, 
186.) 

2.  Where  a  tenant  under  a  yearly 
hiring  dies  leaving  liis  widow  in 
possession  of  the  premises,  and 
she  remains  in  occupation  during 
the  unexpired  term,  and  there  is 
no  administration  upon  the  estate, 
she  is,  prima  facie,  an  assignee  of 
the  term  and  may  be  removed  as 
an  overholding  tenant  under  the 
statute  relating  to  summary  pro- 
ceedings. (Mvchenfelder  agt.  Qun- 
Uier,  anU,  464.) 

LIMITATIONS'  (STATUTE  OP). 

1.  An  action  for  a  partnership 
accounting,  where  the  articles  are 


under  seal,  is  not 
twenty  years.    (Deok 
ante,  828.) 

2.  Where  the  defendani 
nership  agreement,  a^ 
one-half  the  losses  ai 
and  has  failed  to  do  i 
tiff,  under  his  pari 
bility  to  third  perso 
the  whole,  the  basis 
by  plaintiff  to  recovei 
sums  paid  by  him  is 
ant's  covenant  to  pi 
and  its  breach.    (IcL) 


MANDAMU 

1.  The  statute,  chapter 
of  1870,  entitled '* An 
an  act  for  the  public 
session  laws  by  two 
in  each  county  of  th 
Clares  that  "  the  appo) 
be  made  in  the  follow 
Each  member  of  tl 
supervisors  shall  desi^ 
lot  one  newspaper  pi 
county  to  pubfish  tt 
the  paper  having  " 
number  and  the  pr 
"  Vie  next  lughsit "  ulc  i 
shall  be  the  papers  d< 
printing  the  laws;  pi  i 
papers  are  of  opposiU 
fairly  represent  the  t 
political  parties  intc 
people  of  the  county  i 

Held,  that  when  thr  ! 
voted  for  and  the  tw  i 
have  been  selected 
equal  number  of  vol 
been  no  selection. 

Held,  further,  that  i 
should  be  granted  U 
board  of  supervisor 
county  to  designate  t  i 
publish  the  session  la 
o/HaU,  ante,  6d0.) 


2.  Where  a  board  of 
acting  as  county  ca 
cidecfthat  E.  ana  not 
elected  coroner  of  Gr 
and  ^ve  to  him  the 
election,  and  K.  ente: 


«1G 
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performed  the  duties  of  such  office 
until  ousted  from  office  by  judg- 
ment of  this  court  in  action  by  the 
People  ex  reL  C?.,  to  recover  pos- 
session of  the  office,  E.  presented 
a  bill  to  the  supervisors  for  serv- 
ices and  disbursements  as  coroner, 
properly  verified,  which  the  board 
audited  and  incorporated  the 
amount  thereof  in  the  tax  levy, 
and  issued  a  certificate  to  K.  for 
such  amount,  which  was  by  him 
assigned  to  a  hona  fde  holder,  for 
value,  previous  to  the  institution 
of  this  proceeding,  which  seeks 
to  compel  the  board  to  cancel  the 
audit  and  allowance: 

HM^  that  the  mandamus  asked 
for  should  be  refused  for  the  fol- 
lowing reasons: 

First,  The  board  of  supervisors 
by  awarding  to  K  the  certificate 
of  election  as  coroner,  authorized 
and  empowered  him  to  act  as 
such,  and  as  such  services  were 
valuable  and  legal,  there  is  no 
impropriety  or  illegality  in  their 
auait  or  payment 

Second.  As  G.  cannQt  obtain  an 
allowance  of  the  same  bill  from 
the  county,  but  his  remedy,  if  any 
he  has,  is  against  K.,  there  is  no 
property  nor  money  of  the  county 
to  be  wasted,  which  gives  the 
relator,  as  a  taxpayer,  an^  standing 
to  maintain  the  proceedings. 

Third,  If  the  audit  to  K.  is 
illegal  it  can  be  reviewed  by  cer- 
Uorari^  or  an  action  brought  to 
recover  the  money  paid  thereon, 
when  paid. 

Fourth,  As  the  certificate  was 
issued  in  good  faith  to  K.  and  was 
assigned  to  a  bona  fde  holder,  for 
value,  before  this  proceeding  was 
instituted  as  against  such  bona  fide 
holder,  the  county  is  remediless. 
{Matter  of  Deane  agt  Board  of 
Supervisors,  ante,  461.) 


MORTGAGE  FORECLOSURE. 

1.  Where,  in  an  action  to  foreclose 
a  mortgage  given  by  A. ,  a  denial 
is  interposed  by  B.,  who. is  joined 
with  A.  as  defendant,  that  his 


title  or  interest  is  subordinate  to 
that  of  plain tiifs,  as  alleged,  and 
he  claims  possession  by  a  title 
paramount  and  adverse  to  them, 
the  complaint  should  be  dismissed 
as  to  B. ,  as  the  right  of  possessioii 
between  A.  and  B.  cannot  be 
settled  in  a  foreclosure  action, 
but  must  be  tried  by  a  jury. 
{Meigs  et  al:kgt,  WiOis,  ante,  466.) 


MOTIONS  AND  ORDERS 

1.  Motion  by  plaintiff  or  clidmant 
to  commence  an  action  against 
G.,as  receiver  of  the  North  Kiver 
Construction  Company,  for  the 
foreclosure  of  a  mechanic's  lien 
filed  in  the  clerk's  office  of  Oneida 
county.  On  the  14th  of  Januaiy, 
1884,  this  court  at  special  term 
thereof  held  in  the  first  judicial 
district,  appointed  G.  receiver  of 
said  construction  company  in  an 
action  brought  by  one  W.  a  stock- 
holder, against  said  construction 
company  as  defendant  G.  had 
been  previously  appointed  such 
receiver  by  a  court  of  chancery  of 
the  state  of  New  Jersey.  On 
February  7, 1884,  the  special  term 
in  first  district  made  an  order  in 
said  W.  case,  restraining  all  per- 
sons from  bringing  or  prosecuting 
any  such  proceedings  against  the 
construction  company  or  in  any 
manner  interfering  with  its  assets 
until  the  further  order  of  the 
court: 

Held,  that  the  motion  could  not 
be  made  until  the  order  of  Feb- 
ruary seventh  was  vacated  or 
modified.  {WUkinson  agt.  The 
North  River  Construction  Co,,  ante, 
423.) 

2.  The  order  is  valid  and  binds  the 
plaintiff,  as  claimant  in  this  action, 
precisely  as  if  he  were  an  actual 
party  to  the  action  in  which  that 
order  was  made.    {Id.) 

8.  An  application  to  vacate  or 
modify  such  order  and  for  leave 
to  sue  the  receiver  might  be  joined 
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in  one  motion,  but  such  a  motion 
could  only  be  made  in  the  first 
judicial  district.    (Id.) 

4.  Where  an  order  of  special  term 
recited  that  it  was  made  **  on  read- 
ing and  filing  the  decision  of  the 
court,"  referring  to  an  opinion 
'Hhich  was  the  only  decision  filed, 
and  the  minutes  of  the  general 
teem  on  aflQirmance  of  such  order 
stated  that  it  was  affirmed  on 
opinion  of  the  judge  at  special 
term :  Held,  that  the  opinion  was 
thus  made  part  of  the  record,  and 
could  be  referred  to  to  ascertain 
the  grounds  of  the  decision ;  and 
it  appearing  therefrom  that  the 
decision   was   based     upon    the 

Sound  of  a  want  of  power :  HM, 
at  the  order,  although  a  dis- 
cretionanr  one,  was  reviewable 
here.  (Tolman  agt  Syr,,  dtc,,  22. 
B,  €b.,  9*4  If,  r.,  868.) 

5.  Under  the  Code  of  Ciril  Pro- 
cedure (sM.  700),  in  an  action  in 
the  supreme  court,  triable  and 
tried  in  the  first  judicial  district, 
an  application  for  an  extra  allow- 
ance of  costs'  must  be  made  in 
that  district,  although  the  justice 
before  whom  the  cause  Is  tried 
resides  in  another  district.  (Hun 
agt.  Salter,  92  N,  T.,  651.) 

■ 

6.  The  rule  of  the  supreme  court 
(44),  requiring  such  an  application 
to  be  made  to  the  court  before* 
which  the  trial  is  had  or  the  judg- 
ment rendered,  does  not  authorize 
it  to  be  made  out  of  the  district. 
(Id.) 

7.  An  order  of  a  surrogate  denying 
the  application  of  one  having  no 
direct  or  contingent  interest  in 
the  fund,  to  intervene  in  proceed- 
ings to  compel  an  executor  to  pay 
over  a  legacy,  is  in  his  discretion; 
it  involves  no  substantial  right, 
and  so  is  not  reviewable  here.  (In 
reHalsey.nN,  F.,  48.) 

8.  So,  also,  as  to  an  order  of  the 
supreme  court  refusing  to  stay 
such  proceedings,  pending  pro- 
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ceedlngs   de  lunatk 
against  the  legatee. 

9.  A  surrogate  has  th< 
termine  the  form  ol 
der,  and  his  order  6i 
plication  for  a  reset 

Erior    order    is   not 
ere.    (Id.) 

10.  A  surrogate's  order 
executor  to  account,  i 
a  reference  to  ascerti 
of  residence  and  wh< 
an  office  in  the  state 
naiy  and  not  final, 
reviewable  here.    (Id 

11:  In  an  action  brough 
validity  of  certain  t 
and  to  restrain  their  tr. 
ing  the  litigation,  the 
was  made  a  defendant, 
names  were  used  to  d 
iendants,  whose  nam* 
known.     Upon  an  a£ 
ring  that  V.  W.,  the 
said  bank,  had  testific 
one  time  owned  $80, 
bonds  and  had  dispos  i 
and  that  S.,  the  casli 
bank,  had   had    the 
many  bonds  and  kne\  f 
ers,  an  order  was  cl 
their   examination   1 1 
No  official  action  on  tt  < 
bank  was  averred,  an  I 
named  either  in  the 
order  as  one  of  the  i 
examined.    Neither*' 
was  named  as  a  defen : 
that  the  order  was  ;  i 
cated;  that  there  was 
examine  the  officers  i 
by  virtue  of  their  rel  i 
bank;  that  it  could  nc  t 
that  they  were  sued  I 
tious  names,  or  that  1 1 
pected  to  be  adverse  ;  • 
see.  870) ;  and  that  they  i 
examined  as  witnesse  i 
was  made  for  their   ! 
as  such  {Sees,  872,  8  I 
(Town  of  Hancock  ag  . 
Bk,,mJf,  r.,83) 

13.  To  sustain  an  appli< ! 
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the  Code  of  Civil  Procedure  {$ee, 
682)  by  one  claiming  a  lien,  as  an 
attachment  creditor,  to  vacate  a 
prior  attachment,  it  is  necessary 
for  him  to  establish,  by  legal  evi- 
dence, a  subsequent  valid  levy 
under  his  attacnment  upon  the 
same  property  covered  by  the 
prior  attalbhment  (Tm  agt.  Bmth^ 
98  JV.  r.,  87.) 

18.  The  opinion  of  his  attorney  that 
the  subsequent  lien  has  been  se-' 
cured,  although  put  in  the  form  of 
an  affidavit,  is  not  sufficient  {Id,) 

14.  An  application  to  set  aside  a  sale 
made  in  ])ur8uance  of  a  judgment, 
in  ah  eauitable  action,  is  addressed 
to  the  discretion  of  the  court,  and 
an  order,  denying  the  application, 
where  an  abuse  of  this  discretion 
is  not  shown,  is  not  reviewable 
here.  (WirUer  agt  BekeH,  98 
K  r.,8(J7.) 

15.  Where,  after  the  denial  of  a  mo- 
tion to  vacate  an  order  of  arrest, 
the  defendant  renews  the  motion 
upon  further  affidavits,  this  is  a 
waiver  of  the  right  to  appeal  from 
the  order  denying  the  first  motion. 
(Earris  agt  A-ovm,  98  iV.  F.,  890.) 

16.  B  seems  the  fact  that  no  formal 
leave  to  renew  a  motion  on  addi- 
tional papers  was  granted  does  not 
necessarily  determine  that  a  sec- 
ond motion  made  on  an  order  to 
show  cause  is  not  a  renewal;  the 
granting  the  order  to  show  cause, 
and  hearing  the  second  motion  on 
the  origiDal  and  additional  papers 
is,  in  effect,  granting  leave  to  re- 
new, and  a  renewal    (Id.) 

17.  An  order  directing  a  bill  of  par- 
ticulars is  not  reviewable  here, 
unless  it  clearly   transcends  the 

Sower  of  the  court  granting  it,  as 
efined  by  the  general  course  of 
practice  in  regard  thereto.  (Wit- 
kawski  agt  Aramore,  98  if,  F., 
467.) 

18.  The  scope  of  such  an  order  is 
ordinarily  a  question  of  discre- 
tion.   ifiL) 


19.  Allegations  by  way  of  mitiga- 
tion of  damages  in  an  answer  ia 
an  action  to  recover  damages  for 
injury  to  the  person  should  not  be 
stricken  out  on  motion  unless  it 
is  clear  that  under  no  possible  cir- 
cumstances could  the  matter 
pleaded  have  the  bearingclaimed 
for  it  (Bradner  agt  Miitiikner, 
93  iT.  F.,515.) 

20.  Where  an  attempt  had  been 
made  to  levy  upon  shares  of  the 
stock  of  a  foreign  corporation 
owned  by  a  non-resident  defend- 
ant, by  leaving  a  certified  copj  of 
attachment  and  notice  prescribed 
by  said  Code  (aec.  649),  with  the  sec- 
retary of  the  corporation  in  thia 
state :  Seldt  that  the  defendant  waa 
entitled  to  move  to  have  the  levy 
set  aside  and  vacated ;  and  that  an 
order  refusing  this  relief  was  re- 
viewable here.  (PUmUm  agt  Bige^ 
low,  98  If.  71,  592.) 

21 .  To  authorize  a  review  here  of  an 
order  vacating  an  attachment,  it 
must  appear  in  the  order  itself 
that  it  was  not  vacated  in  the  ex- 
ercise of  the  discretion  vested  in 
the  court  below.  The  opinion  of 
that  court  may  not  be  looked  at  to 
ascertain  the  grounds  of  the  de- 
cision. {Brooks  agt.  Mex,  NaL 
Con,  Co.,  93  If,  r.,  647.) 


NEGLIGENCE. 

1.  One  who  licenses  or  employ 
others  to  go  on  a  lofty  scaffold  is 
not  liable  for  injuries  from  the 
breaking  of  a  plank  unless  affirm- 
ative knowlege  of  its  defects  is 
brought  home  to  him.  {DUbemer 
agt  Mogers,  ante,  35.) 

2.  The  rule  in  this  state  is  not  that 
laid  down  in  the  recent  English 
cases  {Heaven  agt  Pender,  28  Alb, 
L,  J„  143,  <fec.).    {Id.) 

8.  Men  loaned  by  a  contractor  to  a 
sub-contractor  to  move  planks, 
&c.,  as  required  by  the  sulMron- 
tractor,  will  not  be  held  to  be  the 
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contractor's  men  in  such  sense  as 
to  make  the  contractor  liable.  {Id.) 

4.  The  mayor,  aldermen  and  com- 
monalty of  the  city  of  New  York 
should  not  be  held  liable  for  in- 
Jnries  sustained  by  a  person  by 
reason  of  a  defect  in  the  highway 
in  the  *'  annexed  district/'  because 
they  were  not  guilty  of  negli^nce, 
the  duty  of  keeping  in  repair  the 
roads,  streets  and  avenues  in  the 
annexed  district  not  having  been 
imposed  upon  them,  but  exclu- 
sively upon  the  department  of 
parks,  without  any  control  by  the 
said  corporation.  (ErghoU  agt. 
The  Mayor,  anie,  161.) 

6.  Yak  Brttnt,  J.,  dissents  upon  the 
authority  of  the  case  of  Twogood 
agt.  The  Mayor,    {Id,) 


NEW  TRIAL. 

1.  New  trials  are  onl^  granted 
where  surprise  arises  m  relation 
to  the  facts  proved,  and  not  where 
surprises  anse  in  relation  to  the 
rulings  of  the  judge  upon  points 
of  law.  {Anderson  agt  market 
NaHanal  Bank,  ante,  8.) 

2.  Where,  upon  a  trial,  the  plain- 
tiffs had  stated  they  would  go  to 
the  jury  upon  the  evidence  as  it 
then  stood,  and  the  court  adjourn- 
ed till  the  next  day  for  counsel  to 
address  the  jury,  another  judge  at 
special  term  should  not  grant  a 
new  trial  for  the  refusal  of  the 
trial  ludge  to  open  the  case  the 
day  following  and  take  further 
evidence,  when  the  witness  on 
the  other  side  upon  the  same  sub- 
ject has  been  dismissed  the  court- 
and  had  left  the  state.    (Id.) 

8.  The  granting  of  new  trials  upon 
the  ground  of  newly  discovered 
evidence  is  generally,  if  not  uni- 
versally, confined  to  cases  where 
the  newly  discovered  evidence  has 
an  application  to  the  issues  that 
have  been  tried,  rather  than  to 
cases  where  the  new  evidence  is 


alone  applicable  tc 
is   to   be   framed 
amendment,  and  w 
may  or  may  not  al] 

4.  The  rule  is  that  ( 
grant  a  new  trial  ui 
discovered  evidenc 
ably   change   the 
former  trial.    {Id) 

5.  Although  where 
sets  up  the  defens 
mand  on  which  tb 
founded  ''has  beei: 
sold  or  received  foi 
by  an   attorney   ai 
contrary  to  the  stati 
et  aeq.),  the  court, 
jury,  are  to  pass  u] 
tion.     If  determine 
plaintiff,  he  must 
and  if  in  his  favor 
be  instructed  accorc 

Elaintiff  cannot  in\ 
e  neglects  to  avail 
to  penorm,  the  rei 
this  rule,  or  if  hi 
right  it  confers,  i 
Quirk,  ante,2^,) 

6.  'Wliere  the  plainti: 
quest  the  court  to  <  I 
to  find  for  him,  he 
plain  because  the   : 
not  deem  it  to  b< 
move  for  a  nonsui 
conceded  the  aflini 
defendant  the  plai: 
first  to  go  to  the  ;i 
he  voluntarily  subn  i 
and  they  having  1i 
him,  and  be  must    i 
verdict.    {Id,) 

7.  Where  such  a  de  < 
out  and  the  questto:  i 
for  the  court  and 
lury,  an  absolute 
favor  of  the  defenc  i 
guished  from  a  jud  ; 
suit,  is  proper.    {Id 

See  Appeal. 

Chrunbero  agt.  Bin  ; 
63. 
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8.  The  defendant  was  tried  and  con- 
victed of  murder  4n  the  first  de- 
gree, for  shooting  his  sister-in-law 
on  April  20,  1883.  There  was 
present  at  the  time  of  the  shoot 
ing  of  the  deceased,  the  defendant 
and  his  wife.  The  defendant  was 
examined  in  his  own  belialf  and 
testified  that  the  shooting  was 
accidental,  stating  in  detail  how 
it  occurred  and  what  he  did  and 
said  on  that  day.  It  appeared  by 
the  testimony  of  several  of  the 
witnesses,  and  to  some  extent  by 
the  testimony  of  the  defendant 
himself,  that  he  had  been  drink- 
ing for  some  days  before  the  com- 
mission of  the  crime,  and  that  he 
was  intoxicated  at  the  time  of  its 
commission.  The  conviction  was 
afilrmed  by  the  general  term  on 
March  twenty-second,  and  by  the 
court  of  appeals  on  July  5th,  1883. 
On  July  11,  1883,  the  defendant 
moved  for  a  new  trial,  under  sec- 
tions 465.  406  and  517  of  the  Code 
of  Criminal  Procedure,  upon  the 

ground  of  newly  discovered  evi- 
ence.  The  affidavits  which  were 
made  by  public  ofilcers  attached 
to  the  police  and  prison  force  of 
New  York,  tended  to  show  that 
the  defendant  was  arrested  on 
April  15,  1882,  and  committed  to 
prison  for  three  days  for  intoxica- 
tion ;  that  at  the  time  of  his  arrest 
and  while  in  prison  he  talked 
wildly  and  acted  violently  so  that 
it  was  necessary  to  confine  his 
hands,  and  that  at  the  time  of  his 
discharge  he  had  not  fully  recov- 
ered from  the  effects  of  the  liquor; 
that  upon  the  day  after  his  arrest 
for  the  homicide  the  city  phj]si- 
cian  visited  him  and  found  him 
in  a  highly  nervous  and  excited 
condition,  the  result  of  the  exces- 
sive use  of  alcohol;  that  he  com- 
plained of  being  unable  to  sleep 
or  control  himself,  which  symp- 
toms resulted  from  thn  abuse  of 
alcohol  and  the  deprivation  of 
sedatives  he  had  been  in  the  habit 
of  taking;  that  he  was  under 
treatment  for  these  troubles  for 
some  two  weeks;  that  in  the  opin- 
ion of  the  said  physician  at  the 


time  of  such  examination  the 
mind  of  the  prisoner  was  in  such 
a  condition  that  he  was  oblivious 
cf  his  actions  during  the  week  pre- 
ceding said  examination.  These 
facts  were  not  communicated  to 
the  defendant's  counsel  until  the 
latter  part  of  June,  1888:  Beld, 
that  it  was  not  probable  that  the 
evidence,  if  received,  would  have 
changed  the  verdict  That  the 
evidence  had  not  been  discovered 
since  the  trial  within  the  meaning 
of  the  said  section,  'inasmuch  as 
the  facts  of  his  arrest,  confine- 
ment  and  sickness,  must  have 
been  known  to  the  defendant, 
although  he  might  not  have  known 
the  exact  condition,  physically 
and  mentally,  in  which  be  then 
was,  and  that  it  was  his  duty  to 
have  made  these  facts  known  to 
his  counsel  if  he  deemed  them 
important;  that  the  only  fact  new- 
ly discovered  was  that  it  might 
have  been  of  some  importance  to 
himself  if  evidence  of  these  facts 
had  been  produced  on  the  trial. 
That  as  the  condition  and  mental 
operations  of  the  defendant  were 
questiors  necessarily  involved  up- 
on the  trial,  the  evidence  was 
cumulative.  That  the  failure  of 
the  defendant  to  produce  the  evi- 
dence upon  the  trial,  was  due  to 
his  want  of  diligence.  {People  agt. 
Eovey,  80  Hun,  854.) 

9.  A  majority  of  the  court  were  of 
the  opinion  that  the  order  of  the 
special  term  was  not  appealable 
to  the  general  term,  but  concluded 
to  hear  the  appeal  without  finally 
determining  this  question,  because 
one  of  the  judges  entertained  a 
different  opinion  and  because  the 
case  was  a  capital  one.     {Id.) 

10.  The  provision  of  the  Code  of 
Criminal  Procedure  {Me.  527)  pro- 
viding that  "  the  appellate  court 
ma^  order  a  new  trial  if  it  be 
satisfied  that  the  verdict  against 
the  prisoner  was  against  the  weight 
of  evidence,  *  *  •  or  that 
justice  requires,"  is  applicable  only 
to  the  supreme  court,  and  gives 
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that  court  a  discretionaiy  power. 
When  in  the  exercise  of  that  dis- 
cretion it  refuses  or  grants  a  new 
trial  its  determination  is  not  re- 
viewable here.  {The  People  agt. 
Boas,  95  N,  r.,  560.) 


NEW  YORK  (CITY  OF). 

1.  The  mayor,  aldermen  and  com- 
monalty of  the  city  of  New  York 
should  not  be  held  liable  for  in- 
juries sustained  by  a  person  by 
reason  of  a  defect  m  the  highway 
in  the  **  annexed  district/'  because 
they  were  not  guilty  of  negligence, 
the  duty  of  keeping  in  repair  the 
roads,  streets  and  avenues  in  the 
annexed  district  not  having  been 
imposed  upon  them,  but  exclu- 
sively upon  the  department  of 
parks,  without  any  control  by  the 
said  corporation.  (HhrghoU  agt. 
The  Mayor,  ante,  161.) 

2.  Van  Brunt,  J.,  dissents  upon  the 
authority  of  the  case  of  Tu>ogood 
agt.  The  Mayor,    (Id,) 

8.  Section  802  of  the  Code  of  Crim- 
inal Procedure  has  been  repealed 
or  abrogated  hy  the  provisions  of 
the  consolidation  act  (Laws  of 
1882,  chap,  410),  and  the'  filing  of 
the  repord  oi  conviction  of  a 
prisoner  on  a  charge  of  being  a 
vagrant,  by  a  police  justice  in  the 
office  of  the  clerk  of  the  general 
sessions  of  the  peace,  is  regular. 
{Matter  of  Watere,  ante,  178.) 

4.  Where  a  child  under  sixteen  years 
of  age  was  tried  and  convicted  by 
the  court  of  special  sessions  of 
the  city  of  New  York,  of  petit 
larceny,  and  committed  by  the 
magistrate  *'^  the  House  of  l(efuge 
for  the  term  of  three  months,  and 
was  taken  by  the  sheriff  to  said 
House  of  Refuge,  and  was  there 
tendered  to  the  superintendent 
and  managers  thereof,  but  the  said 
superintendent  and  managers  re- 
fused to  receive  him,  lor  the 
alleged  reason  that  he  was  com- 
mitted for  a  specified  time,  and 


the  sheriff  returnee 
to  the  city  prison  or 
-  Held,  that  there 
tion  for  the  prisone; 
the  citv  prison,  and 
of  Refuge  has  refu 
him  from  the  she 
entitled  to  his  disci 
qfLeioinski,  ante,  V 

5.  Is  the  House  of  R 
institution  as  is  dc 
tion  4  of  chapter  4i 
of  1881,  and  there 
receive  the  relator  ( 
ment  of  the  court 
sions,  qncere.  (Id.) 

6.  A  cliild  under  the 
teen  years  who  is  f 
in  the  occupation 
refuse  from  any  xm 
lie  street  ia the  city 
is  guilty  of  an  offei 
under  the  acts  of 
act  of  1881  amend! 
and  may  be  comm 
ma^strate  tocertaii 
institutions,  among 
New  York  Catholi 
{Matter  of  Seraflno,  < 

7.  A  police  Justice  h 
and  jurisdiction  to 

(Id.) 

8.  Such  magistrate  hi 
under  the  Taws  of  18 
ine  the  age  of  tl 
personal  inspection 
obliged  to  direct  an 
by  a  physician  for 
{Id.) 

0.  The  court  has  no  pc 
corpiu  to  retry  the 
fact  on  which  the 
court  of  original  iuri 
be  presumed  to  ha^ 
cated.    {Id.) 

10.  The  New  York  J 
lum  of  the  citv  oi 
have  power,  under  t. 
section  of  their  cha 
discretion,  to  bind  ou 
is  under  the  age  of 
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above  the  age  of  seven  years,  and 
who  has  been  committed  to  said 
asylum  by  a  police  justice  after 
having  been  proved  by  competent 
evidence  to  be  embraced  within 
the  eighteenth  section  of  the  act 
entitl^  "An  act  relative  to  the 
powers  of  the  common  council  of 
the  city  of  New  York  and  the 
police  and  criminal  courts  of  said 
city,  approved  January  28,  1883." 
(MaOer  of  Fonyth,  ante,  180.) 

11.  Where  warrants  were  granted 
by  a  police  Justice  committing 
two  children  under  fourteen  years 
old  as  being  vagrants,  namely, 
"engaged  in  the  occupation  of 
begging  under  the  pretext  of  ped- 
dling, to  wit.  Bowery,  in  said  city, 
at  ten  forty-five  F.  ic.  on  the  5th 
day  of  April,  1883,  and  frequent- 
ing the  company  of  prostitutes, 
concert  saloons,  aance-houses  and 
places  of  entertainment  where 
spirituous  liquors  were  sold,"  upon 
an  affidavit  made  at  the  hearing 
before  the  magistrate  stating  the 
ages  of  the  children,  respectively, 
eleven  and  thirteen,  and  that  they 
were  found  by  the  affiant  commit- 
ting acts  of  alle^d  vagrancy,  de- 
scribed substantially  in  the  same 
language  as  that  used  in  the  war- 
rants, and  the  children  were  after- 
wards discharged  upon  haJbeoB 
earptu: 

Hdd,  that  the  return  of  the  com 
mitment  in  answer  to  the  habeas 
corpus,  and  the  admission  of  the 
facts  it  contained  by  the  failure 
to  take  issue  thereon,  presented  a 
case,  under  sedition  291  of  the 
Penal  Code,  upon  which  the  court 
should  have  remanded  the  child- 
ren.   (Matter  of  Moses,  ante,  296.) 

12.  The  purpose  of  the  writ  of 
habeas  corpus  is  not  to  review  tri- 
als before  a  magistrate  on  ques- 
tions of  vagrancy.    {Id,) 

18.  The  board  of  commissioners  of 
the  department  of  public  parks, 
being  only  a  subordinate  division 
of  the  city  government,  are  not  lia- 
ble to  be  sued  as  a  corporate  en- 


tity. (Rauh  agt  Board  of  Con^ 
mtssioners  of  Me  Department  of 
Public  Works,  ante,  868.) 

14.  In  an  action  against  such  com- 
missioners a  demurrer  to  the  com- 
plaint should  be  sustained,  not- 
withstanding an  allegation  that 
they  are  a  domestic  corporation. 

16.  Such  allegation  not  being  a  mat- 
ter of  fact,  but  a  conclusion  of 
law,  the  court  will  Judicially  take 
notice  of  the  fact  that  the  defend- 
ants constitute  a  part  of  the  mu- 
nicipal government  of  this  city, 
and  that  their  powers  are  defined 
and  limited  by  the  charter  of  the 
city  and  other  public  statutes  in 
relation  to  that  subject.    {LL) 


OFFICE  AND  OFFICER 

See  AssBSSicBNT. 
Jknos    agt.  ViUage   of  IrfjingUm^ 


PARTIES. 

1.  Where,  after  action  was  com- 
menced, the  plaintiff  was  adjudi- 
cated a  bankrupt  and  an  assignee 
of  his  property  and  estate  was  ap- 
pointed : 

Held,  that  the  bankrupt  had  no 
legal  right  to  maintain  the  action 
after  the  appointment  of  an  as- 
signee; and  upon  these  facts  beine 
established  the  complaint  should 
be  dismissed.  (Dessau  agt  Jofm^ 
son,  ante,  4.) 

2.  The  assignee  is  not  absolutely 
bound  to  prosecute  the  action, 
but  if  he  elects  to  proceed  it  must 
be  in  his  own  name  and  not  in 
that  of  the  bankrupt.    (Id,) 

8.  An  action  which  seeks  to  enjoin 
payment  of  money  to  individuals, 
cannot  be  maintained  without 
making  them  parties  to  it.  (Smith 
agt  Crissey,  ante,  112.) 
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4.  He  who  is  deprived  of  his  prop- 
erty, or  of  what  he  claims  to  be 
his,  is  entitled  to  be  heard,  and 
no  judgment  can  be  rendered  de- 
priving him  of  that  which  he 
claims  to  be  his,  without  bringing 
him  before  the  court,  which  is 
asked  to  determine  his  rights. 
(/A) 

5.  Where,  during*  the  pendency  of 
proceedings  for  an  accounting  in- 
stituted by  the  receivers  of  an 
insolvent  insurance  company,  one 
of  the  receivers  dies,  the  court 
has  power  to  make  an  order  re- 
viving and  continuing  the  account- 
ing against  his  exe^^utors  and 
directing  them  to  come  into  such 
accountmg  and  stand  by  such 
orders  and  decrees  as  m^y  be 
made  therein.  (Matter  of  Colum- 
Uan  Ins.  (Jo,,  80  Evin,  843.) 

6.  The  stockholders  of  a  bank  have 
no  legal  right  to  be  made  parties 
to  an  action  brought  by  a  receiver 
thereof  against  certain  of  its  di- 
rectors to  recover  the  damages 
occasioned  by  their  negligence 
and  misconduct.  {^vn£aJIX  agt 
Ive%,  80  Ry.n,  568.) 

7.  One  to  whom  commercial  paper 
has  been  indorsed  and  who  holds 
it  as  an  agent  for  the  purpose  of 
collection  only,  cannot  maintain 
an  action  thereon  in  his  own 
name.  (IMn  agt  BowUinidlM,  80 
Hun,  488.) 

8.  The  provision  of  the  Ck>de  of  Civil 
Procedure  {uc.  451),  authorizing  a 
plaintiiE,  who  is  ignorant  of  the 
name  of  a  defendant,  to  desi^ate 
him  in  the  summons  by  a  fictitious 
name,  implies  an  action  com- 
menced and  a  defendant  sued,  or 
intended  to  be  sued,  whose  name 
is  unknown;  it  does  not  permit 
the  use  of  such  a  name  applicable 
to  no  particular  individual,  but 
adopted  as  an  expedient  to  cover 
the  name  of  a  person  whose  name 
is  known,  who  is  not  sued  or  in- 
tended to  be  sued  at  the  outset, 
and  thus  permit  him  to  be  brought 


in,  in  case  plaintiif 
some  later  period,  t 
have    been    made 
(Town  of  Hancock  i 
tional  Bank,  08  N,  \ 

0.  R  Menu,  that  the  n 
a  case  is  by  applicat 
the  summons,  and 
newly-discovered  p« 

10.  In  an  action  broug 
validity  of  certain  toi 
to  restrain  their  tran 
the  litigation,  the  ba 
made    a    defendant 
names  were  used  to  \ 
fendants  whose  nac 
known.  Uponanaffic 
that  V.  W.,  the  pres 
bank,  had  testified  tl 
time  owned  $80,000  < 
and  had  disposed  o 
that  8.,  the  cashier  ( 
had  had  the  custody  o 
and  knew  their  own* 
was  obtained  for  theii 
before  trial.    No  offi« 
the  part  of  the  bank 
and  it  was  not  nan 
the  affidavit  or  order 
parties  to  be  examines  I 
W.  nor  8.  was  name( , 
ant :  Held^  that  the  or 
erly  vacated ;  that  t'  i 
right  to  examine  the  c  I 
and  by  virtue  of  the 
the  bank;  that  it  ci 
claimed  that  they  ^i 
the  fictitious  names,  • 
were  expected  to  be 
ties  (Code,  aec,  870);  \, 
could  not  be   exan 
nesses,    as    no    cas< 
for  their   examinat  i 
(Sees.  872,  subd  5,  Bi  i 

11.  Immediately  after  ; 
surrogate's  decree  d  i 
the  accounts  of  exec 
certaining  the  amo  i 
hands,  one  of  them  i  i 
the  state,  and  on  I  i 
give  security,  and  w  i 
his  letters  testamcn 
Yoked;  hethereaftei 
as  executor  or  trust< ; 
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funds  of  the  estate  under  the  con- 
trol of  the  remaining  executors. 
The  will  vested  certain  trusts  in  the 
executors,  not  personal  or  involv- 
ing the  exercise  of  discretion,  hut 
attached  to  the  office.  In  a  sub- 
sequent action  to  compel  an  ac- 
counting by  the  remaining  execu- 
tors, and  to  charge  them  with  lia- 
bility for  losses  alleged  to  have 
been  caused  through  their  negli- 
gence, it  was  found  that  at  the 
time  of  the  removal  of  said  execu- 
tor the  estate  had  sustained  no 
loss,  and  that  none  was  sustained 
by  reason  of  any  investment  made 
by  him:  Held^  that  he  was  not  a 
necessary  party  to  the  action. 
(EarU  SLgL  EarU,  98  N.  Y,,  104.) 


PARTITION. 

L  An  action  for  partion  cannot, 
under  section  1588  of  the  Code,  be 
maintained  except  only  where 
actual  partition  of  the  property 
itself  can  properly  be  made;  and 
where  it  appears  that  such  parti- 
tion could  not  be  made  witliout 
great  prejudice  to  the  owners,  the 
court  has  no  jurisdiction  except  to 
give  judgment  dismissing  the  com- 
plaint. {8chtu,  agt  Lining,  ante, 
281.) 

8.  Where  A.,  by  his  wiU,  gave  his 
widow  the  income  of  his  real  and 
personal  estate  for  life,  provided 
she  should  remain  his  widow, 
with  remainder,  upon  her  death 
or  remarriage,  to  his  four  children 
(one  of  whom  is  a  minor),  in  equal 
shares,  reserving  to  his  widow,  in 
case  of  her  marriage,  her  dower 
in  his  estate ;  and  in  an  action  by 
one  of  the  devisees  of  the  estate 
in  remainder  for  partition  of  the 
realty,  a  sale  was  directed  as  the 
only  mode  of  division: 

nMy  that  a  purchaser  at  the 
sale  should  not  be  compelled  to 
take  title,  the  case  being  one 
where  partition  cannot  properly 
be  made  —  this  notwithstanding 
the  consent  of  the  widow  that  the 
property  be  sold  and  the  value  of  I 


her  particular  estate  be  ascertained 
and  paid  to  her.  such  value  not 
being  ascertainable  under  any  rule 
or  practice  of  the.  court    {Id.) 

8.  The  parties  might,  however,  if 
the  rights  of  an  infant  did  not 
intervene,  make  such  a  mutual 
agreement  for  the  disposition  of 
the  propertv  and  the  division  of 
the  proceeds  as  should  suit  their 
interests.    {fiL) 


PENAL  CODE 

1.  Section  15  —  Petit  larceny  is  a 
misdemeanor,  and  is  punishable 
under  this  section  of  the  Penal 
Code  by  imprisonment  in  the  peni- 
tentiary or  a  county  jail  for 
not  more  than  one  vear,  or  by  a 
fine  of  not  more  than  $500,  or  both. 
{TliS  PwpU  agt  McTameney,  atUe^ 
70.) 

8.  Section  291  —  Where  warrants 
were  panted  by  police  justices 
committing  two  children  under 
fourteen  years  old  as  bein^  vag- 
rants, namely,  "engaged  m  the 
occupation  of  begging  under  the 
pretext  of  peddling,  to  wit:  Bow- 
ery, in  saia  city,  at  ten  forty-five 
p.  M.  on  the  6th  day  of  April, 
1888,  and  frequenting  the  com- 
pany of  prostitutes,  concert 
saloons,  dance-houses  and  places 
of  entertainment  where  spirituous 
liquors  were  sold,"  upon  an  affida- 
vit made  at  the  heanng  before  the 
magistrate  stating  the  ages  of  the 
children,  respectively,  eleven  and 
thirteen,  and  that  they  were  found 
bv  the  affiant  committing  acts  of 
alleged  vagrancy,  described  sub- 
stantially in  the  same  language  as 
that  used  in  the  warrants,  and  the 
children  were  afterwards  dis^ 
charged  upon  habeas  eorpue: 

Held,  that  the  return  of  the  com- 
mitment in  answer  to  the  habeoM 
coTpae,  and  the  admission  of  the 
facts  it  contained  by  the  failure  to 
take  issue  thereon,  presented  a 
case,  under  this  section  of  the 
Penal  Code,  upon  which  the  court 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


should  have  remanded  the  child- 
len.    {Matter  of  Mo9es,  ante,  296.) 


PLEADING. 

1.  This  action  was  brought  to  re 
cover  the  damages  alleged  to  have 
been  occasioned  by  the  wrongful 
acts  of  the  defendants  in  confed- 
erating and  conspiring  together  to 
prevent  the  plaintiff  from  carry- 
ing on  it«  business  in  Buffalo,  and 
to  cripple  and  bankrupt  it  and 
prevent  it  from  selling  the  articles 
manufactured  by  it.  After  set- 
tinjp^  forth  different  acts  of  the 
de^ndants  tending  to  establish 
the  cause  of  action,  the  complaint 
alleged,  in  separate  and  distinct 
paragraphs,  that  the  defendants, 
in  pursuance  of  and  to  accom- 
plish the  purpose  of  the  conspir- 
acy, caused  several  actions  to  be 
commenced  agaijist  it  bv  another 
corporation,  of  which  they  were 
the  chief  execiltive  of&cers  and 
managers,  and  in  which  they  were 
stockholders;  that  the  actions 
were  still  pending  and  were  with- 
out merit  and  brought  for  the 
purpose  of  bringing  ruin  and 
bankruptcy  upon  tSe  plaintiff: 
BdcL^  that  as  there  was  no  aver- 
ment or  pretense  that  the  defend- 
ants had  resorted  to  any  abuse  of 
the  process  of  law  in  the  prosecu- 
tion of  the  actions  referred  to  in 
the  complaint,  the  allegations  re- 
hitine  thereto  were  irrelevant  and 
should  be  stricken  from  the  com- 
plaint (Su  Bufftilo  Lubricatinff 
Oil  Co,  agt.  Everest,  80  Hun,  586.) 

9.  A  complaint  which  states  facta 
constituting  a  good  cause  of  action 
is  not  demurrable,  simply  because 
the  facts  are  inartiflcially  stated^ 
or  because  several  (iiflerent  causes 
of  action  are  joined  in  one  count. 
(  Wetmore  agt.  PorUr,  92N:T,,  7&.) 

8.  Nor  is  a  complaint  demurrable 
where  the  facts  stated  show  that 
plaintiff  is  entitled  to  some  relief, 
because  the  relief   demanded  ia 

Vol.  LXVI        79 


not  precisely  that 
plaintiff  is  entitled 

4.  The  provision  of  ti 
Procedure  (aec,  295T^ 
where  a  new  actios 
a  court  of  record  a^ 
tinuance  of  an  actiq 
tice  of  the  peace,  bo 
of  title,  the  complai 
the  same  cause  of  i 
that  relied  upon  b 
tice,  does  not  proh 
tiff  from  makin^^sm 
tion  perfect  by  msei 
gations  necessary  1 
pose.    (Fbx  agt.  Bi 
Co,,  93  iy.  F..  64.) 

5.  "Where,  therefore,  t 
the  Justice's  court  \ 
corporation,  but  tl 
therein  contained  i 
that  defendant  was  a 
BM,  that  the  insertl 
allegation  in  the  con: 
new  action  brought  v 
court  was  proper.    ( 

6.  Where  a  complaint 
plaintiff  is  a  corporal 
under  a  law  of  this  i 
answer  simply  avers 
ant  has  no  knowledg 
tion  sufficient  to  foi 
to  the  truth   of   tb 
plaintiff  is  not  requ 
the  corporate  existc 
averment  is  not  equ 
"af&rmative      alleg 
plaintiff   is    not   a 
which  is  requisite  to 
it  the   burden  of 
5()8,  Lam  of  1875; 
Procedure,  see,  1770). 
Asm,  agt  Bead,  93  . 

7.  It  seems,  that  under 
of  the  Code  of  Civil  I 
586),  providing  that 
to  recover  damages  f 
person  or  property, 
ant  may  prove  at  tl 
not  amounting  to-  a 
tending  to  mitigate 
reduce  the  plaintiff 
theji  aire  setfortii  in  i 
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defendant  in  such  an  action  is 
precluded  from  proving  circum- 
stances by  way  of  mitigation  only, 
whieh  are  not  so  set  forth.  (Brad- 
ncr  agt.  Faulkner,  98  K  F.,  615.) 

8.  The  rules  by  which  the  sufficiency 
of  pleading  is  ordinarily  determ- 
ined, t.  e.^  materiality  and  rele- 
vancy, may  not  be  strictly  applied 
to  allegations  in  an  answer  oi  facts 
by  way  of  mixlgation.    {Id,) 

9.  Such  allegations  should  not  be 
stricken  out  on  motion,  unless  it 
is  clear  that  under  no  possible  cir- 
cumstances could  the  matter 
pleaded  have  the  bearing  claimed 
for  U.    {Id.) 

10.  In  an  action  for  false  imprison- 
ment and  malicious  prosecution, 
the  defendant  naay  allege  in  miti- 
gation facts  tending  to  show  that 
what  he  did  was  done  without 
malice,  and  that  he  had  a  right  to 
suppose  there  was  reasonable 
cause  for  his  action.    (Id.) 

11.  In  suck  an  action  the  illleffal  ar- 
rest complained  of  was  unoer  an 
attachment,  in  proceedings  insti- 
tuted under  the  act  of  1858  (isc.  L, 
chap.  190,  Laws  if  1858),  wdarging 
the  powers  of  boards  of  supervis- 
ors, to  punish  for  an  alleged 
contempt  in  disobeying  a  sHb- 
jKBna  issued  by  defendant  as 
chairman  of  a  committee  of  the 
board  of  supervisors  of  L.  county, 
which  committee  was  engaged  m 
an  investigation  as  to  the  validity 
of  the  title  of  plaintiff  and  others 
to  the  office  of  railroad  commis- 
sioners of  a  town  in  that  county. 
The  answer  set  up  in  mitigation 
Tarious  irregularities  and  acts  of 
official  misconduct  on  the  part  of 
said  commissioners;  that  charges 
against  them  because  thereof  were 
made  to  the  board  of  supervisors, 
in  consequence  whereof  such  in- 
vestigation was  instituted,  and 
that  defendant  issued  the  subpoena 
and    instituted    the    attachment 

groceedings  in  the  belief  that  the 
oard  had  jurisdiction  and  that 


said  statute  authorized  the  pro- 
ceedings. The  court,  on  motion, 
struck  out  the  averments  as  to 
the  irregularities  and  miscon- 
duct of  the  commissioners :  Hdd^ 
error.    (Id.) 

12.  In  an  action  for  the  alleged 
wrongful  taking  and  conversion 
of  a  quantity  ot  wood,  defendant 
set  up  as  a  counter-claim  in  sub- 
stance, that  he  held  a  bond  and  a 
mortgage  as  collateral  upon  cer- 
tain lands  which  were  insufficient 
security,  and  the  obligor  was  in- 
solvent; that  plaintiff  being  a  sec- 
ond mortgage  in  possession  of 
the  lands,  with  knowledge  of  the 
facts  and  with  intent  to  reduce, 
and  deprive  defendant  of  its  se- 
curity, and  to  defraud  it,  wrong- 
fully cut  the  wood  in  questiou 
from  the  said  land,  thereby  wast- 
ing the  land,  &c.,  to  defendant's 
damage;  that  on  foreclosure  of 
defendant's  mortgage  and  sale 
thereunder,  u  large  deficiency  was 
left:  Heldy  that  defendant's  claim 
was  "connected  with  the  subject 
of  the  action  "  within  the  meaning 
of  the  Code  of  Civil  Procedure 
(sec  501),  and  so  consti/ufed  a 
proper  counter-claim.  {Carpenter 
agt  Man.  Life  Im,  Co.,  03  N.  T., 
552.) 

18.  Where  other  parties  to  an  action 
have  an  interest  in  retaining  upon 
the  record  an  answer  interposed 
by  one  of  the  defendants,  said  de- 
fendant has  not  the  absolute  right 
to  withdraw  his  answer,  but  it 
rests  in  the  discretion^of  the  court 
whether  or  not  he  will  be  permit- 
ted .80  to  do.  (CutHiman  agt. 
Ldand.  93  K  T.,  652.) 


PRACTICE. 

1.  A  chiim  for  the  wrongful  con- 
version of  a  chattel,  which  is  a 
cause  of  aetion  arising  out  of  a 
tort,  cannot  be  set  up  bf  way  of  a 
counter-claim  in  an  action  arising 
upon  contract.  {BdltkgL  I/eabini, 
atUe^  385.) 
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2.  Although  a  motion  may  be  made 
to  vacate  an  order  of  arrest  on 
the  ^ound  that  the  aflSdavits  on 
TV^hich  the  order  was  granted  did 
not  state,  as  required  by  Rule  25, 
whether  any  previous  application 
had  been  made  for  such  order, 
such  motion  should  be  made  with 
diligence.  {Sehachne  ^  oL  agt 
JECayser,  ante^  8U5.) 

8.  It  is  not  intended  in  reserving 
the  right  of  the  party  arrested  to 
move  to  vacate  the  order  at  any 
time  before  final  judgment,  to  in- 
clude the  right  to  so  move  for  a 
failure  to  comply  with  Rule  26. 

(«.) 

4.  It  is  too  late  to  make  such  motion 
after  the  action  is  ready  for  trial. 
(Id,) 

6.  It  is  not  in  every  case  where  the 
defendant  demands  in  his  answer 
judgment  in  his  favor  exceeding 
fifty  dollars  that  he,  as  appellant, 
may  demand  and  have  a  new  trial 
in  the  appellate  court,  but  only  in 
those  case^  where  from  the  nature 
of  the  action  and  the  condition  of 
the  pleading  it  can  be  seen  that 
the  (femand  has  some  basis  in  fact 
or  law  in  its  support.  {Ha/ney 
agt.  Van  Dyke,  ante,  890.) 

6.  An  improper  pleading  cannot  be 
made  the  basis  of  a  demand  for  a 
new  trial  in  the  countv  court, 
under  the  Code,  applicable  to  ap- 
I)eal8  from  judgments  rendered  by 
justices  of  the  peace,    (id) 

7.  Where  an  action  was  brought  in 
a  justice's  court  in  trover  for 
taking  and  converting  a  cow,  and 
damages  were  claimed  in  the  sum 
of  fifty  dollars,  the  defendant 
an9wered  by  general  denial,  also 
set'  up  property  in  himself,  de- 
manded Judgment  for  the  dis- 
missal 01  the  complaint  and  for 
seventy-five  dollars  dama^,  &c. 
Judgment  was  rendered  m  favor 
of  plaintifiTs  for  forty-four  dollars 
and  twelve  cents.  The  defendant 
in  his  notice  of  appeal  to  the  county 


court  demanded  a 
that  court    The  j 
having   been   filed 
moved  thereon  for  t 
f  erring  the  case  to  th 
and  that  it  be  heard  ( 
return  without  a  ne^ 
which  motion  was  c 
Held,  that  the  prs 
rect    It  was  prope; 
in  advance  whether  I 
to  be  tried  on  a  qu 
or  one  of  law.    The 
had  jurisdiction  to  c 
question,  and  it  coul 
on  special  motion  as 
trial.    {Id.) 

8.  A  party  who  has  b; 
tion  is  not  precluded 
up  the  same  matter 
claim  in  a  cross  act 
be  compelled  to  elect 
own    suit   and    the 
claimed,    and   if    h 
latter,  his  own  suit  ^ 
But  the  rule  does  i 
far  as  to  allow  a  def en 
the  same  countcr-cL 
independent  actions 
the  same   plaintiff, 
the  counter-claim  in 
tion,  the  plaintiff  ma^^ 
in  the  second  and  i 
plead  in  abatement 
such     counter-claim 
pleaded  in  the  first  a 
erman  agt  Corbin,  ai 

9.  The  defendant  sho 
tected  himself  by  m 
Bolidate  the  actions 
second  and  third  act 
first  action  was  dispc 

10.  Where,  in  an  actio 
plaintiff  for  the  recc 
ages  for  the  breach 
alleged  to  have  be 
eleven     defendants 
jointly,  the  answer 
the  defendants  denie 
of  the  contract  alleg 
that  the  contract,  ti 
have  been  its  terms, 
three  defendants,  ai 
to  that  sets  up  count 
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ndd,  that  such  counter-claims 
are  tenable  and  well  pleaded  un- 
der section  1204,  Code  of  Civil 
Procedure;  that  these  defendants 
were  not  concluded  by  the  allega- 
tions of  the  colnplaint,  but  could 
deny  the  joint  liability,  aver  a 
several  liability  as  to  themselves, 
and  then  set  up  their  coubter- 
claims ;  that  the  issue  as  to  whether 
the  contract  was  with  all  the  de- 
fendants sued,  or  those  who  set 
up  the  counter-claims  only,  is  an 
issue  to  be  determined  on  tne  trial 
of  the  case,  and  if  it  should  turn 
cut  to  be  correct,  as  the  answer 
avers,  the  counter-claims  would 
be  legally  applicable  to  any  claim 
which  might  exist  in  favor  of  the 
plaintiff  under  the  agreement  or 
•agreements  (Affirming  S»  0.,  60 
jSow.,  498).  (CUffg  agt  Cramer, 
4mtdi,  411.) 

11.  Motion  by  plaintiff  or  claimant 
to  commence  an  action  n^inst 
Q.,  as  receiver  of  the  North  River 
Construction  Company,  for  the 
foreclosure  of  a  mechanic's  lien 
filed  in  the  clerk*s  office  of  Oneida 
county.  On  the  14th  of  January, 
1884,  this  court  at  special  term 
thereof  held  in  the  first  judicial 
district,  appointed  G.  receiver  of 
said  constructioa  comnany  in  an 
action  brought  by  one  w . ,  a  stock- 
holder, against  said  construction 
company  as  defendant  G.  had 
been  previously  appointed  such 
receiver  by  a  court  of  chancery 
of  the  state  of  New  Jersey.  On 
February  7, 1884,  the  special  term 
in  first  district  made  an  order  in 
said  W.  case,  restraining  all  i»er- 
sons  from  bringing  or  prosecuting 
any  such  proceedings  against  the 
construction  company,  or  in  any 
manner  interfering  with  its  assets 
until  the  further  order  of  the  court: 
Held,  that  the  motion  could  not 
be  made  until  the  order  of  Feb- 
ruary seventh  was  vacated  or 
iQodmed.  (WUkiMon  agt  Ths 
Nbrlh  Biver  Construction  Company, 
ante,  428.) 


12.  The  order  is  valid  and  binds  the  I 


plaintiff,  as  claimant  In  this  ac- 
tion, precisely  if  he  were  an  actual 
party  to  the  action  in  which  that 
order  was  made.    (Id,) 

18.  An  application  to  vacate  or 
modify  such  order  and  for  leave 
to  sue  the  receiver  might  be  joined 
in  one  motion,  but  such  a  motion 
could  only  be  made  in  the  first 
judicial  district    (Id.) 

14.  A  receivership  in  a  creditor's 
suit  to  sequestrate  the  property  of 
a  railroad  company  comes  withia 
the  spirit  and  intent  of  the  law  of 
1883,  requiring  notice  to  be  ^vea 
to  the  attorney-general  of  all  pro- 
ceedings in  an  action  for  the  dis- 
solution of  a  corporation  or  a 
distribution  of  its  assets;  and  such 
receiver  cannot  be  legally  ap- 
pointed without  compliance  with 
this  provision.  A  receiver,  in  an 
action  to  foreclose  a  mortgage 
executed  by  the  company,  has  the 
right  to  apply  to  be  relieved  from 
the  void  order  or  judgment,  if  it 
injuriously  affects  him  in  the  dis- 
charge of  his  duties,  although  he 
has  not  in  any  form  been  made  a 
party  to  the  creditor's  action. 
(WhUniynp..  The  If.  Y,  d  AOan- 
tieR  R  (Sf,,  ante,  436.) 

15.  Subsequent  proceedings  to  sub- 
ject the  attorney-general  to  the 
order  and  judgment  appointing 
and  continuing  the  receiver  in 
the  creditors*  action  without  no- 
tice to  the  receiver  in  the  fore- 
closure action,  whose  motion  to 
vacate  such  order  and  judgment 
had  been  heard  and  submitted, 
were  ver^  improper  and  they  had 
no  practical  effect  in  the  case. 
(Id.) 

16.  The  order  appointing  the  re- 
ceiver in  the  creditors'  action 
should,  in  anv  event,  be  so  limit- 
ed as  to  restrict  his  receivership 
to  the  property,  contracts  and 
effects  of  the  company,  not  in- 
cluded in  nor  incumbered  hj  the 
mortgage,  which  is  unassailed. 

(Id.) 
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17.  It  is  not  necessary  to  give  notice 
to  the  attorney  general,  in  an  ap- 
plication for  the  appointment  of 
a  receiver  in  a  suit,  to  foreclose  a 
corporate  mortgage.    (Id,) 

18.  Where,  in  an  action  to  recover 
penalties  for  violation  of  the  excise 
laws,  the  complaint  charged  that 
the  plaintiffs  were  overseers  of  the 
poor,  &c.y  and  that  the  defendant 
was,  on  the  12th  day  of  May,  1883, 
keeper  and  proprietor  of  a  hotel 
known  as  the  "  Mansion  House," 
in  the  town  named,  and  on  that 
day  at  said  hotel,  in  violation  of 
the  provisions  of  chapter  628  of 
the  Laws  of  18->7,  and  the  statutes 
amendatory  thereof,  he  "sold 
strong  and  spirituous  liquors  and 
wines  in  quantities  of  less  than 
five  gallons  at  a  time,  viz.,  one  gill 
of  brandy,  one  gill  of  whisky,  one 
gill  of  gm,  one  gill  of  wine,  one 
gill  of  alcohol,  one  gill  of  rum, 
one  gill  of  ale,  one  gill  of  beer, 
without  a  license  therefor  granted 
according  to  the  provisions  of  said 
statutes,  whereby  defendant  be- 
came indebted  and  liable  to  plain- 
tiffs in  the  sum  of  fifty  dollars 
forfeiture  and  penalty  imposed  by 
said  statutes."  On  motion  to  make 
the  complaint  more  definite  and 
certain,  or  for  a  bill  of  particulars: 

Held,  that  the  complaint  is 
framed  under  and  according  to  the 
rules  and  requirements  of  the 
common  law,  and.  is  sufficient,  as 
against  the  objection  that  the 
reference  to  the  law  under  which 
this  action  is  brought  is  indefinite 
and  uncertain.  As  a  common-law 
pleading  it  is  sufficient  that  the 
complamt  charges  in  due  form 
and  sufficient  particularity  the 
commission  of  the  offense  de- 
clared by  the  statute,  with  general 
reference  to  the  law  giving  the 
right  of  action  for  the  penalty. 
{See  et  al,  agt.  McSweeney,  ante, 
447.) 

19.  An  indorsement  on  the  sum- 
mons referring  to  the  statute  is 
not  necessary  where  service  of  a 
copy  of  the  complaint  accom- 
pames  it: 


Hdd,  further,  th 
should  either  maki 
more  definite  ai 
amendment,  statii^ 
names  of  the  perse 
sales  charged  thei 
or  serve  on  def  endi 
bill  of  particular 
information,  or  in  i 
to  give  the  name 
such  persons,  thi 
grounds  for  the  on 

20.  A  county  Indge  i 
tion  772  of  the  < 
Procedure,  ex  pan 
order  previously  \ 
extending  time  to  a 
agt.  King,  ante,  458 

21.  The  stay  of   pre 
vided  for  by  sectio 
of  Civil    Pfocedur 
from  the    default 
in    not    paying   th 
no  time  is  specified 
then  this  default  d 
until  ten  days  after 
a  copy  of  the  order 
ceedings,  therefore, 
until  the  ten  days 
{Id.) 

22.  Under  section  7S: 
ice  is  bv  mail,  doub 
allowed.    Does  a  sti , 
ings  prevent  the  ob 
ther  time  to  answer 

28.    An   order  extend 
answer  is  equivaleii 
of     appearance. 
Av&riU,  ante,  97.) 

24.  A  defendant  who  ' 
release  upon  habea 
imprisonment   und 
ment  for  violation  . 
tion  on  the  ground  c  ! 
of  the  commitmen 
entitled   to   be   rel ! 
further  commitmen 
succeeding  his  disc  i 
reason  that  he  was 
party  in  attendance  i 
proceeding.  {Mura^ 
ante,  100.) 
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S5.  Where  an  assignee  has  violated 
no  duty,  but  was  removed  because 
his  domestic  relations  were  such 
as  to  make  it  probable  that  his 
feelings  might  conflict  with  his 
duty,  his  commissions  will  be 
allowed.  (Matter  of  8chlang^  ante, 
199.) 

26.  The  assignee's  claim  for  rent, 
clerk  hire  and  gas  bills  paid  whilst 
the  stock  was  selling  at  retail  was 
properly  disallowed.  But  it  was 
proper  to  allow  such  expenses  as 
were  incurred  in  preparing  the 
goods  for  sale  at  auction.    (Jtd.) 

27.  It  is  the  duty  of  the  assignee  to 
defend  the  trust,  and  to  preserve 
the  assigned  estate,  and  it  is 
proper  to  allow  him  the  amount 
payable  to  his  counsel  for  services 
in  a  replevin  suit.    (Id») 

28.  Where  difficult  questions  arise  an 
assignee  mav  lawfully  employ 
counsel  to  advise  him  m  relation 
to  the  administration  of  the  estate, 
and  charge  the  expenses  to  the 
trust  fund.    (Id,) 

29.  If  a  trustee  or  assignee  has  good 
ground  for  retiring,  th«  costs  of 
me  suit  by  which  he  seeks  and 
obtains  a  discharge  from  his 
trusteeship  will  be  paid  out  of  the 
trust  funcL    (Id,) 

80.  Where,as  in  this  case,an  assignee 
without  any  fault  on  his  part,  is 
called  upon  to  vacate  his  omce,  he 
stands  in  the  position  of  one  who 
voluntarily  and  for  good  cause 
seeks  to  be  relieved  from  his  trus- 
teeship. With  respect  to  the  ex- 
penses of  his  accounting,  he 
should  be  treated  like  a  trustee, 
who,  for  good  reason,  and  of  his 
own  accord,  asks  leave  to  hiy 
down  his  office.    (Id,) 

81.  The  assignee  should  not  be  al- 
lowed a  payment  made  of  a  gas 
bill  which  was  contracted  for  by 
the  assignors  and  was  a  claim 
against  tne  assigned  .estate.  Not 
being  a  preferred  claim,  only  a 


pro  rato  portion  should  have  been 
paid.  He  should  on  the  final 
accounting  of  the  substituted  as- 
signee be  entitled  to  reclaim  the 
amount  which,  on  a  pro  rata  pay- 
ment to  creditors  of  the  non-pre- 
ferred class  would  be  coming  to 
the  gas  company.    (Id.) 

82.  The  costs  to  be  allowed  on  an 
accounting  of  an  assignee  are  such 
costs  as  would  be  awarded  on  the 
trial  of  an  issue  of  fact  in  a- civil 
action;  that  is  to  say,  for  proceed- 
ings after  notice  and  before  triftl, 
and  the  usual  trial  fee.    (Id,) 

88.  An  order  to  show  cause  which 
provides  that  service  of  a  copy 
on  the  plaintiff's  attomev  two 
days  before-the  return  day  thereof 
shall  be  deemed  sufficient  service 
requires  p&rgoruU  sgrviee  on  the 
attorney.  .  (Mareele  agt.  Salttman, 
ante,  205.) 

84  To  make  service  by  mail  regular, 
under  sections  797  and  798  of  the 
Code  of  CivO  Procedure,  the  order 
must  provide  for  service  by  maiL 

{Id.) 

85.  The  fact  that  the  papers  were 
received  more  than  two  days  before 
the  return  day  does  not  cure  the 
defect.    (Id,) 

86.  Although  where  the  defendant 
sets  up  the  defense  that  the  de- 
mand on  which  the  action  was 
founded  "has  been  bought  and 
sold  or  received  for  prosecution  " 
by  an  attorney  and  counselor, 
contrary  to  the  statute  (2  R.  ^,,  71 
et  ieq.)f  the  court,  and  not  the  Jury, 
are  to  pass  upon  the  Question.  If 
determined  against  the  plaintiff, 
he  must  be  non-suited,  and  if  in 
his  favor  the  jury  must  be  in- 
structed    accordingly;    vet    the 

glaintiff  cannot  invoke  its  aid  if 
e  neglects  to  avail  himself  of,  or 
to  perform,  the  requirements  of 
this  rule,  or  if  he  waives  the  ri|^t 
it  confers.  (Oescheidt  agt  Qiark, 
anU,  272.) 
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87.  Where  the  plaintiff  did  not  re- 
quest the  court  to  direct  the  jury 
to  find  for  him,  he  cannot  com- 
phiin  because  the  defendant  did 
not  deem  it  to  be  his  duty  to  move 
for  a  nonsuit,  and  having  con- 
ceded the  affirmative  to  we  de- 
fendant the  plaintiff  was  the  first 
to  go  to  the  jurjr,  to  whom  he 
voluntarily  submitted  his  case 
and  thev  having  found  against 
him,  and  he  must  abide  by  their 
verdict.    {Id.) 

88.  Where  such  a  defense  is  made 
out  and  the  question  of  interest  is 
for  the  court  and  not  for  the  jury, 
an  absolute  judgment  in  favop  of 
the  defendant,  as  distinguished 
from  a  judgment  of  nonsuit,  is 
proper.    {Id,) 

80.  The  plaintiff  sued  to  recover 
the  amount  of  a  promissory  note 
made  bv  the  defendant  to  the  or- 
der of  McS.  &  Co.  and  delivered 
to  Uie  plaintiffs.  The  answer 
denied  each  and  every  allegation 
in  the  complaint  contained  except 
as  thereinafter  admitted.  It  then 
alleges,  among  other  things,  that 
the  defendant  "gave  the  plaintiffs 
a  note  for  $2,054,"  and  **  the  note 
set  forth  in  the  complaint  was  the 
final  renewal  of  saia  note."  The 
answer  then  attacks  the  consider- 
ation of  the  note  and  pleads  other 
facts  in  defense  to  it: 

ffekif  that  the  defendant  should 
have  Ijeen  awarded  the  affirmative 
of  the  case  and  the  right  of  open- 
ing and  closing  to  the  jury,  and 
the  denial  was  error,  for  which 
the  judgment  should  be  reversed. 
{MeShanetkgt,  Braender^  arUe,  294) 

40.  Formerly  the  people  had  no 
right  or  power  to  review  a  deci- 
sion or  judgment  favorable  to  a 
prisoner.  The  right  to  do  so  de- 
pends upon  statute.  Under  sec- 
tion 518  of  the  Code  of  Criminal 
Procedure  an  appeal  to  the  su- 
preme court  can  be  taken  by  the 
people  in  two  cases  only:  1st. 
From  a  judgment  for  the  prisoner 
on  a  demurrer  to  the  indictment. 


2d.  From  an  ord< 
arresting  judgmei 
agt.  Dempsey,  anU 

41.  An  order  of  the 
iner  setting  aside  a 
quashing  an  indl 
reviewable  in  the  i 
{Id.) 

.42.  The  general  term 
court  can  correct  i 
takes  in  criminal  a 
brought  before  it 
statute.    {Id.) 

48.  In  an  action  tofo 
gage   the   summoi 
upon  the  unknow 
Ringland,  the  ownc 
of  redemption,   ui 
made  in  pursuance 
5  of  section  185  o 
Procedure,  as  am< 
It  was  granted  up 
mado  by  the  plain 
which  stated  no  rea 
not  made   by  the 
stated  the  death  of 
the  deponent  had 
search  and  inquir 
at  law  and  next  ol 
been  unable  to  fin*  I 
or  any  of  his  relal 
had    visited    Ring  I 
neighbors  and  co 
that  he  once  had 
could  not  find  out 
residence:   Held^ili 
thus  made  bv  the 
defective  in  that  it 
that  the  names  oi 
the  parties  in  intci 
known  to  the  plain ' 
it  failed  to  slate  th  > 
which  the  attorney 
was  derived,     (i^i 
toood,  80i7u»,  6.) 

44.  That  the  title  acq  i 
under  a  judgment 
entered  in  the  act!  i 
fective  that  a  pu  ( 
not  be  compelled  tc 

45.  A    judgment    c ' 
maintain  an  action  I 
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tei  mortgage  executed  by  his  debt- 
or declared  fraudulent  and  void, 
where  the  latter  has  executed, 
after  the  execution  of  the  mort- 
ntge  and  before  the  recovery  of 
tne  judgment,  a  general  assign- 
ment for  the  benefit  of  his  credit- 
ors. {ChiUU  agt.  KendaU,  80 
Hun,  227.) 

46.  Where  a  summons  was  served 
upon  a  non-resident  infant  defend- 
ant in  a  foreclosure  action,  under 
the  provisions  of  section  135  of 
the  old  Code,  it  was  sufficient  if, 
in  addition  to  the  required  publi- 
cation, a  copy  of  the  summons 
and  complaint  were  deposited  in 
the  post-office  directed  to  the  in- 
fant at  its  place  of  residence. 
Personal  service  of  the  papers 
upon  the  infant,  or  service  by 
mail  or  personally  upon  its  father, 
mother  or  guardian,  was  unneces- 
sary. (Home  Ins.  (h.  agt.  Head, 
80  Hun,  405.) 

47.  Returns  to  this  court  should  be 
made  by  a  responsible  officer, 
under  sanction  of  his  official  oath, 
and  attorneys  for  parties  cannot, 
by  stipulation,  make  up  a  case  for 
the  court.  {Dew  agt.  Iktrragh,  02 
N.  F.,  687.) 

48.  A  preference  on  the  calendar  of 
an  action  for  dower,  authorized 
by  the  Code  of  Civil  Procedure 
(m6.  79 1,  Bubd.  6),  can  be  claimed 
only  when  the  proof  required,  i.  e , 
that  plaintiff  "  has  no  sufficient 
means  of  support  aside  from  the 
estate  in  controversy,"  was  made, 
and  an  order  allowmg  the  prefer- 
ence obtained  as  required  (mc. 
798),  before  the  notice  of  argu- 
ment was  served.  (BarUett  agt. 
Mudiner,  92  i\r.  T.,  046.) 

49.  Where,  in  an  action  in  which  the 
people  were  parties,  and  appeared 
by  the  attorney  general,  the  latter 
did  not,  at  the  time  of  serving 
notice  of  argument,  ^ve  notice 
of  a  particular  day  in  the  term  on 
which  he  would  move  it,  as  pre- 
scribed by  the  provision  of   the 


Code  of  Civil  Procedure  («w.  791, 
subd.  1),  to  entitle  the  cause  to  a 
preference,  but  served  witii  the 
notice  of  argument  notice  of  mo- 
tion that  the  cause  be  set  down 
for  a  day  named,  which  motion 
failed  because  the  court  adjourned 
before  the  day  specified  for  making 
it:  Held,  that  the  action  was  not 
entitled  to  a  preference.  (People 
ex  reL  agt.  Kinney,  92  K  T,,  647.) 

60.  Under  the  Code  of  Civil  Pro- 
cedure (eec,  700),  in  an  action  in 
the  supreme  court,  triable  and 
tried  in  the  first  judicial  district, 
an  application  for  an  extra  allow- 
ance of  costs  must  be  made  in 
Uiat  district,  although  the  justice 
before  whom  the  cause  was  tried 
resides  in  another  district.  (Hun 
agt.  Arffor,  92iV:  7.,  651.) 

61.  While,  where  a  complaint  shows 
no  cause  of  action,  the  granting  of 
a  preliminary  injunction  is  an 
error  of  law,  which  may  be  re- 
viewed in  this  court  on  appeal,  the 
case  must  be  very  clear  to  justify 
the  court  in  deciding  the  merits 
of  the  controversy  on  a  mere  mo- 
tion ;  and  where  a  doubtful  ques- 
tion of  law  arises  on  the  com- 
plaint, the  decision  thereof  should 
be  deferred  until  a  hearing  of  the 
case  upon  its  merits.  (jSekhau 
agt.  Baker,  93  N.  T.,  59.) 

62.  The  provision  of  the  Code  of  Civil 
Procedure  (see.  451),  authorizing  a 
plaintiff,  who  is  ignorant  of  the 
name  of  a  defendant,  to  designate 
him  in  the  summons  by  a  fictitious 
name,  implies  an  action  com- 
menced, and  a  defendant  sued,  or 
intended  to  be  sued,  whose  name 
is  unknown;  it  does  not  permit 
the  use  of  such  a  name  applicabie 
to  no  particular  individual,  but 
adoptea  as  an  expedient  to  cover 
the  name  of  a  person  whose  name 
is  known,  who  is  not  sued  or  in- 
tended to  be  sued  at  the  outset, 
and  thus  permit  him  to  be  brought 
in,  in  case  plaintiff  discovers,  at 
some  later  period,  that  he  should 
have  been    made  a  defendants 
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(Town  of  Uaneoek  agt.  JP^tni  Nat. 
Dk.,  93  N.  Y.,  82.) 

53.  //  teemBf  tlmt  tlic  rcmody  in  such 
n  case  is  by  applictition  to  amend 
the  summons,  and  bring  in  the 
newly-discovered  party.    (Id.) 

54.  Where  other  parties  to  an  action 
Imvo  an  interest  in  retaining  upon 
the  record  an  answer  interposed 
by  one  of  tlie  defendants,  said  de- 
fendant lias  not  the  absolute  right 
to  withdraw  his  answer,  but  it 
rests  in  the  discretion  of  the  court 
whether  or  not  he  will  be  per- 
mitted so  to  do.  {Gusliman  agt 
Ldand,  98  N.  T,,  652.) 


PREFERENCE. 

1.  Where,  as  in  this  case,  while  the 
facts  do  not  appear  upon  the  plead- 
ings, that  an  order  of  arrest  has 
been  granted,  it  is  apparent  that 
the  action  is  one  in  which  such  an 
order  can  be  issued  as  a  matter  of 
right  upon  a  proper  application  to 
the  court,  even  within  the  provi- 
sions of  section  793  it  mav  fairlv 
be  said  that  the  right  to  the  pref- 
erence depends  upon  facts  appear- 
ing in  the  pleadings,  upon  which 
the  cause  is  to  be  tried  and  heard, 
and  therefore  that  service  of  a 
notice  of  a  trial  before  making 
the  application  for  a  preference 
does  not  deprive  the  defendant 
of  the  right  to  such  preference 
under  the  rules  of  practice  of  the 
court.  (SmUfi  et  oL,  agt.  Keepers^ 
ante,  474.) 

2.  An  inherent  right  to  control 
its  own  calendar  is  vested  in 
the  court  independent  of  all 
other  considerations  {BoderUon 
agt.  Schelha8$,Q2  Sow.,  489,  arid 
City  National  Baiik  of  Dallas  agt 
National  Park  Bank,  62  Bow,, 
495,  disHnguiah^.    {Id.) 


RAILROADS. 

1.  When  there  is  no  dispute  as  to 
the  parties  entitled  to  receive  the 


compensation  awanli 
mission  for  property; 
taken,  nor  aisability 
tlie  court  has  no  pow 
deposit  of  the  sum  : 
any  part  thereof,  durl 
to  be  taken  by  t 
company  from  suci 
(Matter  of  Saratoga  am 
Kaikoad  Co.  agt.  8ch€ 
Co.,  ante,  43.) 


2.  The  plaintiff,  who  i 
premises  at  the  com< 
wich  and  Rector  sti 
city  of  New  York,  an 
of  an  easement  in 
street,  that  it  shall  be 
city  as  a  public  streel 
tlie  free  and  commo; 
persons,  and  who  als 
fee  of  one-half  of  Ri 
adjoining  his  premises 
no  matter  when  he  be 
of  the  premises,  tc 
restraining  the  defei 
continuing  the  use  tv 
pensation,  of  his  pi 
operating  an  elevati 
upon  the  streets  in  fri 
if  the  railroad  structui 
and  used,  is  inconsisU! 
free  use  of  the  street! 
conditions  of  the  gran  I 
(Olover  agt.  Manhatt: 
Co.,  ante,  77.) 


8.  The  elevated  railror 
of  defendants  in  Gree 
is  to  some  extent  incoi 
such  use  of  the  8tre( 
vents  free  access  to  p 
obscures  the  light  a 
extent  the  free  cricul 
and  plaintiff  is  entit 
ages,  for  the  period  oi 
ship,  for  the  use  of 
thus  appropriated  by 
(Id.) 


REAL  ESTA' ' 

See  Contract. 

Emerson  agt  Boof  i 


Vol.  LXVI 
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REFEKEE. 

L  Where  a  referee  has  made  his 
report  within  the  statutory  time 
and  on  the  fifty-ninth  day  after 
submission  of  the  cause,  notifies 
the  plaintiff's  or  defendant's  attor- 
neys that  his  report  is  ready  and 
at  their  disposal,  and  also  notifies 
them  of  the  amount  of  his  fees,  it 
should  be  deemed  a  sufilcient  de- 
livery to  prevent  the  forfeiture  of 
his  fees,  or  the  termination  of  the 
reference  under  section  1019  of 
Code  of  Civil  Procedure.  {Thorn- 
ton agt.  Thornton f  ante^  119.) 


REFERENCK 

1.  In  an  action  brought  by  an  attor- 
ney for  services,  the  complaint 
contamed  a  single  count  alleging 
such  services  generally,  and  the 
bill  of  particulars  furnished  by 
plaintiff  specified  numerous  items 
extending  through  a  period  of 
four  years;  the  answer  admitted 
generally  that  the  plaintiff  per- 
formed services  for  defendant 
''  during  the  term  and  as  stated  in 
the  complaint/'  but  with  that  ex- 
ception denied  the  complaint  and 
alle^d  payment,  and  that  the 
services  were  performed  negli- 
gently. The  plaintiff  having 
moved  for  a  reference,  the  de- 
fendant admitted  that  the  items 
of  plaintiff's  bill  of  particulars 
were  correctly  stated  as  to  their 
number  and  .date  and  character  of 
service,  but  not  as  to  their  value: 

Held,  that  all  the  items  of  the 
account,  their  nature  and  value 
must  be  proved,  and  the  trial 
would  involve  the  examination  of 
a  long  account  and  was  referable. 

Hdd^  also,  that  the  action  was 
one  which  the  county  court  had 
power  to  refer  in  its  discretion, 
and  the  order  being  discretionary, 
the  supreme  court  cannot  review 
it  on  appeal.  (StMinssLgt,  Ootolea, 
ante,  28.) 

2.  Where,  in  an  action  by  an  attor- 
ney for  services  germane  to  one 


subject  of  litigation  and  rendered 
unaier  one  retainer,  although  tlie 
specific  acts  were  numerous,  no 
issue  is  made  upon  the  rendition 
of  the  services,  but  only  upon 
their  value,  the  trial  will  not  re- 
quire the  examination  of  a  long 
account  so  as  to  call  for  a  com- 
pulsory reference.  (HuU  agt  AU 
ten,  ante,  124.) 

8,  Where,  in  an  action  brought  in  a 
county  court  by  an  attorney,  to 
recover  for  professional  services 
rendered  to  nis  client,  the  court 
decides,  after  a  partial  trial,  that 
all  the  items  of  his  account,  and 
their  nature  and  value  must  be 
proved,  and  directs  the  action  to 
be  referred,  the  order  of  reference 
being  discretionary  with  the  co m- 
tv  court,  cannot  be  reviewed  by 
this  court  upon  appeal.  (Stehbim 
agt.  CowlM,  80  Hun,  623.) 

4.  This  rule  does  not  apply  to  a  re- 
view by  the  general  term  of  the 
supreme  court  of  the  decisions  of 
a  special  term  thereof,  thev  being 
part  of  the  same  court,  but  the 
county  court,  being  an  independ- 
ent tribunal,  this  court  cannot 
interfere  with  the  exercise  of  its 
discretionary  powers,    (/d.) 

5.  The  supreme  court  has  power  in 
the  first  instance  to  order  the  fees 
of  a  referee,  appoint^  to  take 
proofs  and  report  as  to  the  claims 
of  a  receiver  of  an  insolvent  life 
insurance  company  for  compen- 
sation and  expenses,  to  be  paid  di- 
rectly out  of  the  fund.  {AiVy- 
Genfl  agt.  Oonfl  Life.  Ins.  Cfe.,«3 
N.  r.,45.) 

6.  By  the  interlocutory  judgment 

herein,  defendants,  as  executors 

*and  tru8*^ees   were   held   jointly 

liable  for  losses  occasioned  by  im- 
provident investments  made  bv 
J.,  a  son  of  the  testator,  who,  with 
their  acquiescence  and  assent,  had 
taken  the  whole  control  and  man- 
agement of  the  estate.  A  referee 
was  appointed  to  take  the  accounts 
Upon  the  hearing  before  the  ref . 
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eree,  W.,  one  of  the  trustees, 
proved  that  his  co-trutree  had 
alone  executed  satisfaction-pieces 
of  a  large  number  of  mortgages 
belonging  to  the  estate,  and  de- 
liver^  them  to  J.,  to  enable  him 
to  receive  payment,  and  claimed 
he  should  not  be  charged  there- 
with: iSa^,  untenable;  that  as  the 
question  had  already  been  passed 
upon  by  the  interlocutory  judg- 
ment, the  referee  was  controll^ 
thereby  and  was  charged  with  the 
duty  only  of  tfUcing  the  account  on 
the  basis  thereof.  (Barle  agt. 
Earle,  93  N.  7.,  101) 

7.  After  a  referee  had  maide  his  re- 
port in  favor  of  plaintiff,  the 
latter,  as  a  consideration  of  its 
delivery,  executed  an  agreement, 
giving  to  the  former  a  first  lien, 
for  his  fees,  '*  upon  the  judgment 
and  claim  of  the  plaintiff,"  the 
same  to  be  paid  "  out  of  the  first 
moneys  collected  *  *  *  upon 
said  judgment  or  any  subsequent 

Jud^entthat  may  be  recovered." 
ioth  plaintiff  and  the  referee 
knew  at  the  time  that  defendant 
intended  to  appeal:  Held,  that  the 
referee  was  disqualified  from  set- 
tling the  case;  that  plaintiff  hav 
ingf  by  his  own  act,  thus  created 
the  disqualification,  and  amend- 
ments having  been  served  to  the 
case  as  proposed,  he  was  not  enti- 
tled, as  of  course,  to  the  benefit 
of  the  provision  of  the  Code  of 
Civil  Procedure  (we.  997)  which, 
in  case  of  disability  of  a  referee, 
permits  the  court  to  prescribe  the 
manner  of  settling  the  case;  but 
that  an  order  setting  aside  the  re- 
port and  jud^ient  entered  thereon 
was  in  the  discretion  of  the  court, 
and  so  was  not  reviewable  here. 
(Leonard  agt  Mtdry,  98  K  Z, 
392.) 


REMOVAL  OF  CAUSE, 

Bee  ExAiiiNATioN   Bbforb  Trial. 
Fogg  agt.  FUk,  ante,  848. 


REPLY. 

1.  A  plaintiff  cannot,  in  his  reply, 
plead  an  independent  counter- 
claim to  a  counter-claim  set  up  by 
the  defendant  (Cohn  et  oL  agt 
Husaon,  ante,  150.) 


REVIVAL. 

1.  Where  the  court  upon  a  motion 
made  under  section  757  of  the 
Code  of  Civil  Procedure,  orders 
an  action  brought  by  a  sole  sur- 
viving executor,  who  has  since 
died,  to  be  revived,  and  an  admin- 
istrator with  the  will  annexed  to 
be  substituted  in  the  place  of  the 
deceased  executor,  it  may  direct 
that  his  name  be  substituted  in 
the  record  and  pleading,  and  that 
the  pleadings,  proceedings  and 
evidence  already  had  and  taken, 
stand  as  the  pleadings,  proceed- 
ings and  evidence  in  the  cause  so 
revived.  (Wood  agt  Flynn,  80 
Hun,  444.) 


SERVICE  (AND  PROOF  OF). 

1.  Under  section  440  of  the  Code  of 
Civil  Procedure,  providing  for 
the  service  of  a  suftimons  upon  a 
non-resident,  it  is  sufiScient  if  the 
order  directs  the  service  to  be 
made  by  publication  and  by  de- 
positing; the  proper  papers  in  the 
post-offlee.  It  IS  not  necessary 
that  it  should  also  provide  that 
the  service  may,  at  the  option  of 
the  plaintiff,  be  made  on  the  de- 
fendant personally  without  the 
state.  ((yNea  agt  Bender,  80 
Bun^  201) 

2.  Under  the  provisions  of  the  Code 
of  Civil  Procedure  (ne,  888),  re- 
quiring the  service  of  the  sum- 
mons, in  an  action  wherein  an 
attachment  has  been  eranted, 
"within  thirty  days  after  the 
granting  thereof,"  when  the  thir- 
tieth day  comes  on  Sunday  it  must 
be  excluded,  and  a  service  upon 
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the  next  day  meets  the  require- 
ment (Sec.  788).  (Oribbon  egt 
ly-ed,  93  N.  F.,  98.) 


SETOFF. 

1.  The  lien  of  an  attorney  on  a  judg- 
ment recovered  for  the  amount  of 
his  costs,  &c. ,  is  well  settled  and 
has  been  regarded  as  an  equitable 
assignment  of  the  judgment  to 
him.  {faylortkgL  Lane,  ante,  400.) 

2.  Where  costs  only  are  awarded  to 
protect  his  rights  he  is  bound  to 
give  notice  of  lien.  But  where, 
as  in  this  case,  notice  was  given, 
no  settlement  of  the  litigations 
between  the  parties  themselves  by 
set-off  or  otherwise  will  be  allowed 
which  defeats  the  lien  of  the 
attorney.    (Id.) 


SHERIFF. 

1.  The  provisions  of  sections  1421  to 
1425  authorizing  the  substitution 
of  sureties  to  the  relief  of  the 
sheriff,  sued  for  wrongful  levy  or 
attachment,  are  unconstitutional 
and  void.  (Hein  agt  Ikmdaon, 
anU,  854.) 

2.  Where  a  sheriff  has  been  dis- 
charged from  liability  under  an 
order  of  arrest  by  the  justification 
and  allowance  of  bail  as  prescribed 
by  the  Code  of  Civil  Procedure 
(»ec8.  580,  581),  the  court  has  no 
power  to  renew  his  liability. 
{Letoif  agt  Stetenf,  93  N.  F.,  57.) 

8.  Where,  therefore,  a  notice  of  jus- 
tification was  duly  served,  and 
plaintiff  not  appearing,  the  bail 
was  approved  by  default:  Held, 
that  the  court  had  no  power  to 
open  the  default    (Id.) 


SHERIFF'S  FEES. 

1.  Where  an  attachment  is  vacated, 
the  sheriff  will  not  be  required  to 


deliver  the  attached  property  to 
the  defendant  unless  his  costs, 
charges  and  expenses  are  paid. 
(BaU  et  aL  AgL  UnUed  8UUe$ 
B^fleetor  Oo.,  ante,  31.) 

2.  Where,  in  an  order  vacating  an 
attachment  the  plaintiff  is  directed 
to  pay  the  sheriff's  fees,  such  pay- 
ment will  not  be  enforced  by  pre- 
cept against  the  person  as  for  con- 
tempt   {Id.) 

8.  Whether  the  court  can,  upon 
motion,  determine  which  of  tho 
parties  shall  pay  the  sheriff's 
charges,  quoBref 

4  A  sheriff  has  a  Hen  for  his  coets, 
charges  and  expenses  upon  prop- 
erty remaining  in  his  bands  after 
vacation  of  the  attachment  under 
which  he  seized  the  same,  and  ho 
may  sustain  an  action  to  en- 
force the  same  by  a  sale 
of  the  property  (HaU  agt  United 
States  Befleetor  Co.,  ante,  81, 
(wproved),  (Botoe  agt.  United  Statu 
AeJUetoT  Co,,  ante,  41.) 


SPECIFIC  PERFORMANCE. 

1.  Where  the  alleged  defects  in  the 
title  were  well  known  to  both  par- 
ties at  the  time  of  the  contracting 
for  the  sale,  and  negotiations  were 
entered  into  in  respect  to  such  al- 
leged defects,  and  an  agreement 
was  executed  which  left  it  optional 
with  the  vendor  whether  she 
would  bring  an  action  for  specific 
performance  or  not,  and  the  ven- 
dee did  reject  the  title  on  a  tender 
of  a  deed  to  him,  and  the  vendor 
Bubsecfuently  elected  not  to  bring 
an  action  for  a  specific  perform- 
ance by  the  vendee: 

Held,  that  this  put  the  vendee 
in  default  and  he  cannot  bring  a 
suit  in  equity  to  compel  the  ven- 
dor to  give  a  full  and  perfect  title. 
{Emerieh  agt.  White,  ante,  154.) 

2.  Where  any  rights,  which  the  ven- 
dee may  have  arising  out  of  the 
transaction,  can  be  protected  by 
an  action  at  law,  specific  perform 
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ance  ought  not  to    be  decreed. 
(Id) 


STAY  OP  PROCEEDINGS. 

1.  The  stay  of  proceedings  provided 
for  by  section  779  of  Code  of 
Civil  Procedure  begins  only  from 
the  default  of  the  party  in 
not  paying  the  costs.  If  no  time 
is  specified  in  the  order,  then  this 
default  does  not  exist  until  ten 
days  after  the  service  of  a  copy  of 
the  order,  and  the  proceedings, 
therefore,  are  not  stayed  until  the 
ten  days  have  elapsed.  (Marks 
agt  King,  ante,  453.) 

S.  Under  section  798,  if  the  service 
is  by  mail,  double  the  time  is 
allowed.  Does  a  stay  of  proceed- 
ings prevent  the  obtaining  of 
further  time  to   answer,  quare, 

(Id) 

Hale  agt.  SioinburM^  ante,  887. 

8.  Where,  after  the  commencement 
of  an  action  in  the  superior  court 
of  New  York  city  to  recover  the 
amount  of  inter^  coupons  upon 
bonds  secured  by  a  trust  mortg^, 
the  trustee  commenced  an  action 
in  the  supreme  court  to  foreclose 
the  mortgage  for  the  benefit  of  all 
the  bondholders,  who,  including 
the  plaintiff  in  the  former  action, 
were  made  parties:  Held,  that  the 
supreme  court  had  the  power,  in 
its  discretion,  to  stay  the  proceed- 
ing in  the  superior  court  suit  until 
the  determination  of  the  foreclos- 
ure suit  (Otuhman  agt.  Leland, 
M  JV.  Z,  662.) 


SUMMARY  PROCEEDINGS. 

1.  Where  a  tenant  hired  premises 
for  one  year  from  May  one,  at  a 
monthly  rental,  and  made  default 
in  the  payment  of  the  June  rent, 
and  was  dispossessed  in  conse- 
quence under  a  warrant  issued  in 


summaiT  proceedii 
such  default : 

Held,  that  a  dep 
the  tenant  to  the  li 
time  of  the  hiring  ' 
the  faithful  perfor 
the  tenant  of  the  co 
part  contained  in  t 
not  be  recovered  b: 
sons  stated.  (Riee  i 
186.) 

3.  Where  a  tenant  t 
hiring  dies  leaving 
possession  of  the 
she  remains  in  occi 
the  unexpired  term 
no  administration  u 
she  is,  prima  fade, 
the  term  and  may  ' 
an  overholdin^  ten 
statute     relating 
proceedings,      (me, 
QutUher,  ante,  464.) 


SUMMOI^ 

1.  When  the  allegatio 
pers  on  which  an 
service  of  a  summo; 
tion  was  issued  ws 
The  affidavit  allegec 
ponent  is  informed 
that  the  defendants 
dents  of  this  state,  bi 
city  of  Laredo,state  c 
ponent  is  informed  1 
themselves  in  letters 
them  at  said  place. " 
deponent  has  cause< 
and  complaint  to  be 
action  against  the  sa 
to  the  sheriff  of   t 
county  of  New  Y( 
said  defendants  can 
after  due  diligence 
state,   and  that  de] 
formed  and  believes 
fendants  are  now  i] 
Laredo,  state  of   1 
complaint  states  tha 
ants  are,  and  at  all 
after  mentioned  wer 
doinff    business    in 
Laredo,  state  of  Tex 
firm  name  of  Tomas  ] 
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Heldj  that  this  was  not  sufficient 
under  section  489  of  the  Civil 
Code  of  Procedure,  to  authorize 
the  granting  of  th is  order.  ( O-reen- 
haum  agt.  l>yer^  ante,  206.) 

9.  Proceedings  will  be  upheld  when 
taken  in  ^ood  faith,  in  the  absence 
of  any  affirmative  evidence  dis- 
proving the  facts  alleged,  if  the 
original  papers  contained  evidence 
calling  for  the  exercise  of  the 
Judgizient  of  the  officer  who  is 
required  in  the  first  instance  to 
determine  their  sufficiency.   (Don- 

.    nellff  agt.  West^  ante,  428.) 

8.  Where  a  court  or  officer  has  such 
a  de^ee  of  evidence  before  him 
as  fairly  to  rcquice  the  exercise  of 
Judgment  upon  its  weight  and 
effect,  an  erroneous  conclusion 
simply  renders  his  act  voidable 
but  not  void.  When  the  proof 
has  a  legal  tendency  to  make  out 
a  proper  case  in  all  its  parts  for 
using  the  process,  then,  although 
the  proof  may  be  slight  and  in- 
conclusive, the  process  will  be 
valid  until  it  is  set  aside  by  a 
direct  proceeding  for  that  pur- 
pose.   (Id.) 


4  In  an  action  for  a  limited  divorce 
the  plaintiff  stated  in  her  affida- 
vit that  the  summons  was  issued 
on  or  about  March  twentv-eight 
last,  that  she  is  informed  by  her 
attorney  and  verily  believes  that 
diligent  efforts  have  been  made 
to  serve  the  same  on  the  defend- 
ant, but  that  he  cannot  be  found 
within  this  state  and  that  per-  5. 
Bonal  service,  for  that  reason  can- 
not be  made  within  this  state. 
Bhe  then  avers  that  prior  to  and 
at  the  time  of  issuing  the  sum- 
mons, the  defendant  resided  in  the 
city  of  New  York,  but  that  since 
such  time  she  has  been  informed 
by  the  defendant,  by  a  letter  re- 
ceived from  him,  that  he  has  gone 
to  Greenwich,  Connecticut,  to  re- 
side, and  that  he  resides  there, 
and  that  deponent  has  also  been 
informed  by  others,  and  believes, 
that  the  defendant  is  boarding  and 


staying  at  Greenwich,  and  as  de- 
ponent is  informed  and  believes 
he  is  remaining  there  to  avoid  the 
service  of  the  summons  on  him. 
That  defendant  lias  a  dwelling- 
house  which  he  has  heretofore 
long  occupied  as  a  residence  in 
the  city  of  New  York  and  a  large 
amount  of  property  in  that  city, 
and  that  he  is  the  husband  of 
deponent,  and  that  she  separated 
from  him  because  of  his  ill-treat- 
ment of  deponent  at  the  city  of 
l^ew  York,  and  his  refusal  to  sup- 
port her,  and  that  this  action  is 
brought  for  a  limited  divorce,  and 
to  obtain  a  decree  or  judgment 
for  a  separation  and  for  a  separ- 
ate supi>ort  and  maintenance,  and 
that  the  place  of  trial  is  in  Che- 
mung county.  And  deponent 
further  sa^  that  a  good  cause  of 
action  exists  against  this  defend- 
ant and  for  which  this  action  is 
brought.  Accompanying  tiiis  affi- 
davit are  two  affidavits  by  parties 
employed,  stating  the  efforts 
which  they  had  made  to  serve  the 
defendant  within  this  state. 

Held,  that  the  facts  stated  in 
these  affidavits  is  evidence  suffi- 
cient to  justify  the  judge  in  his 
conclusion  as  to  the  non-residence 
of  the  defendant,  and  as  te  his 
having  departed  from  the  state 
with  the  intent  to  avoid  the  serv- 
ice of  the  summons,  and  there 
certainly  was  some  evidence  that 
the  defendant  could  not,  with  due 
diligence,  be  found  or  served 
within  the  state.    (Id.) 

While  it  is  necessary  for  the  affi- 
davit to  show  facts  constituting 
a  cause  of  action,  it  is  not  neces- 
sary to  give  all  the  evidentiary 
facts.  The  resultant  facts  are 
sufficient,  if  stated  in  the  lUfidavit, 
to  ^ve  the  court  jurisdiction : 

Held,  that  the  affidavit  of  plain- 
tiff sets  forth  the  resultant  facta, 
to  wit :  That  in  consequence  of  his 
ill-treatment  of  her  and  his  re- 
fusal to  fupport  her  at  the  city  of 
New  York,  she  separated  from 
him  and  that  this  action  is  brought 
for  that  reason. 
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Hdd,  further,  that  there  is 
enough  in  the  affidavit  to  hring 
the  case  within  one  or  both  of  the 
provisions  of  8  Revised  Statutes, 
page  157,  which  permits  a  separ- 
ation for  the  cruel  and  inhuman 
treatment  by  the  husband  of  his 
wife,  and  also  **  for  such  conduct 
on  the  part  of  the  husband  to- 
wards his  wife  as  may  render  it 
unsafe  and  improper  for  her  to 
cohabit  with  him. 

Hdd^  also,  that  there  was  in  this 
case  evidence  before  the  judge 
who  nade  the  order  for  publica- 
tion (though  slight),  tending  to 
show  that  both  parties  were  in 
le^l  contemplation  inhabitants  of 
this  state  at  the  time  of  Uie  com- 
mencement of  this  action  in 
which  the  plaintiff  was  appointed 
sequestrator.    (Id.) 

0.  Although  it  might  be  that  on  an 
application  directly  to  open  the 
ludgment  in  the  case  of  We»t  agt. 
W€9i,  the  court  would  deem  that 
the  affidavit  on  which  the  order 
of  publication  was  based,  was  not 
sufficiently  specific,  yet  in  this 
action  the  record  of  this  judgment 
is  prifJMb  fade  evidence  and  must 
be  held  conclusive  until  clearly 
and  explicitly  disproved.    (Id,) 

7.  Since  the  amendment  of  1879, 
of  section  489  of  the  Code  of 
Civil  Procedure,  providing  for 
order  for  publication  of  summons 
to  be  served  on  a  non-resident 
defendant,  the  actual  presentation 
of  the  particular  verified  com- 
plaint to  the  judge  is  unnecessary. 
Where  there  is  a  verified  com- 
plaint on  file  in  the  county  clerk's 
office  and  the  affidavit  presented 
for  the  order  of  publication  sets 
forth  such  fact  and  annexes  a 
copy  thereof,  it  is  sufficient. 
(MeCuUy  et  aL  tigL  EeUer  et  al., 
anie,  468.) 

8.  A  clerical  error  in  the  order  of 

Sublication,  u  e.,  mistake  in  the 
rst  name  of  one  of  the  defend- 
anU,  ''Albert  instead  of  Alfred," 
where  the  affidavits  and  the  copies 


of  order,  also  summ 
served  on  defcndan 
correct  name,  is  nc 
vitiate  the  service. 

9.  Nor  is  the  omission 
''without  the  slat 
notice,  sufficient  1 
serviqe  void.    (Id,) 

10.  When  the  sumrac 
plaint  are  served  on  t 
personally,  without 
copy  need  not  be  mi 
(Id.) 

11.  Service  of  a  sum 
non-resident  infant 
partition  not  necess 
the  infant  voluntar 
the  action  by  its  gun 
(Sec.  440,  Code,  const 
tie  et  at,  agt.  Thietl 
472.) 

12.  The  insertion  of  th 
publication  "  instead 
"  without  the  state  oi 
in  the  notice  indore 
summons  served  pen 
out  the  state,  under 
publication,  is  not  a 
tion  to  title  — it  is 
tional  (Sec.  448,  Code] 

18.  The  provision  of  the 
Procedure  («c.  451)  c 
plaintiff,  who  is  igii 
name  of  a  defendant, 
him  in  the  summons  I 
name,  implies  an  i 
menced,  and  a  defenc 
intended  to  be  sued, 
is  unknown;  it  does 
the  use  of  such  a  nan 
to  no  particular  ind 
adopted  as  an  expedi 
the  name  of  a  person 
is  known,  who  is  not 
tended  to  be  sued  at 
and  thus  permit  him  t 
in,  in  case  plaintiff  < 
at  some  later  perio 
should  have  been  mat 
ant  (Town  of  Hanpo 
Nat,  Bank,  98  JV.  "., 
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14.  Under  the  provision  of  the  Code 
of  Civil  Procedure  (see.  638),  re- 
quiring the  service  of  the  sum- 
mons, in  an  action  wherein  an 
attachment  has  been  granted, 
"within  thirty  days  after  the 
granting  thereof,"  when  the  thir- 
tieth day  comes  on  Sunday  it  must 
be  excluded,  and  a  service  upon 
the  next  day"  meets  tlie  require- 
ment {Sec.  788).  {Grilfban  agt 
Fred,  98  JV.  F.,  98.) 

15.  Where  a  summons  issued  out  of 
the  marine  court  of  the  city  of 
New  York,  in  an  action  wherein 
an  attachment  and  order  direct- 
ing service  by  publication  was 
granted,  stated  the  time  within 
which  defendant  was  required  to 
answer  at  six  days,  instead  of  ten, 
as  required  by  the  Code  of  Civil 
Procedure  {aee.  8!  05,  subd,  2): 
Held,  that  the  defect  was  not  a 
iurisdictional  one,  but  an  irregu- 
larity, merely;  that  the  court  ob- 
tained jurisdiction  of  the  action 
from  the  time  of  granting  the  at- 
tachment (Code,  see,  416);  that  the 
summons,  therefore,  was  amend- 
able (see.  728);  and  that  an  order 
amending  it  nunc  pro  tunc  was 
properly  granted.    {Id.) 


SUPERVISORS. 

L  The  statute,  chapter  215,  Laws  of 
1870,  entitled  *'  An  act  to  amend 
an  act  for  the  publication  of  the 
session  laws  bv  two  newspapers  in 
each  county  of  the  state,"  declares 
that  "the  appointment  shall  be 
made  in  the  following  manner: 
Each  member  of  the  board  of 
supervisors  shall  designate  by 
ballot  one  newspaper  printed  in 
the  county  to  publish  the  laws, 
and  the  paper  having  *'  Uie  highest " 
number  and  the  paper  having  "  the 
next  highest "  number  of  votes,  shall 
be  the  papers  designated  for  print- 
ing the  laws;  provided  such  papers 
are  of  opposite  politics  and  fairljr 
represent  the  two  principal  politi- 
cal parties  into  which  the  people  of 
the  county  are  divided  " : 


Heldt  that  when  three  papers  are 
voted  for  and  the  two  claimed  to 
have  been  selected  received  an 
equal  number  of  votes,  there  has 
been  no  selection. 

Held^  further,  that  a  mandamns 
should  be  granted  to  compel  the 
board  of  supervisors  of  Greene 
county  to  designate  two  papers  to 
publish  the  session  laws.  {Matter 
of  HaU,  ante,  880.) 

2.  Where  a  board  of  supervisors 
acting  as  county  canvassers  de- 
cided that  K.  and  not  G.  had  been 
elected  coroner  of  Greene  county, 
and  ^ve  to  him  the  certificate  of 
election,  and  K.  entered  upon  and 
performed  the  duties  of  such  office 
until  ousted  from  office  by  judg- 
ment of  this  court  in  action  by  the 
People  ex  rel.  O.,  to  recover  posses- 
sion of  the  office,  K.  presented  a 
bill  to  the  supervisors  for  services 
and  disbursements  as  coroner, 
properly  verified,  which  the  board 
audited  and  incorporated  the 
amount  thereof  in  the  tax  levy,  and 
issued  a  certificate  to  K.  for  such 
amount,  which  was  by  him  as- 
signed to  a  bona  fide  holder,  for 
vSue,  previous  to  the  institution 
of  this  proceeding,  which  seeks  to 
compel  the  boanl  to  cancel  the 
audit  and  allowance: 

Heldf  that  the  mandamus  asked 
for  should  be  refused  for  the  fol- 
lowing reasons: 

First.  The  board  of  supervisors, 
by  awarding  to  K.  the  certificate 
of  election  as  coroner,  authorized 
and  empowered  him  to  act  &s  such, 
and  as  such  services  were  valuable 
and  legal,  there  is  no  impropriety 
or  illegality  in  their  audit  or 
payment. 

Second.  As  G.  cannot  obtain  an 
allowance  of  the  same  bill  from 
the  county,  but  his  remedy,  if  any 
he  has,  is  against  K.,  there  is  no 
property  nor  money  of  the  county 
to  be  wasted,  which  gives  the 
relator,  as  a  taxpayer,  ari^  standing 
to  maintain  the  proceedings. 

Ihird,  If  the  audit  to  E.  is 
illegal  it  can  be  reviewed  by 
certiorari,  or  an  action  brought  to 
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recover  the  money  paid  thereon, 
when  paid. 

Fmrt/i.  As  the  certificate  was 
issued  in  good  faith  to  K.,  and 
was  assigned  to  a  boiui  fide  holder, 
for  value,  before  this  proceeding 
was  instituted  as  against  such 
bona  fide  holder,  the  county  is 
remediless.  {Matter  of  Dean  agt. 
Board  of  Superviean  of  Oreene 
County,  ante,  461.) 


SUPPLEMENTRAT    PROCEED- 

mas. 

1.  A  judgment  debtor  who  has  been 
served  with  an  order  for  appear- 
ance and  examination  in  proceed- 
ings supplementary  to  execution, 
which  forbids  him  from  transfer- 
ring any  of  his  property  until 
further  directions,  is  not  guilty  of 
contempt  in  applying  his  earnings, 
for  services  rendered  within  sixty 
days  of  the  commencement  of  the 
proceedings,  to  the  support  of  his 
family.  {Hancock  agt.  Sean,  08 
-y.  r.,  79.) 

2.  The  Code  of  Civil  Procedure  does 
not  authorize  any  interference 
with  such  earnings  (mc.  d4tf8),  and 
it  is  not  necessary  for  the  debtor 
to  procure  permission  of  the  court 
or  judge  before  making  the  appli- 
cation.   (Id,) 

8.  The  provision  of  said  Code  re- 
auiring  that  the  facts  constituting 
tiie  exemption  shall  be  made  to 
appear  by  the  oath  of  the  debtor 
or  otherwise  is  answered  by  put- 
ting upon  the  debtor  the  burden 
of  justifying  the  use  of  his  earn- 
ings when  called  upon  to  transfer 
the  money  to  the  snerifl  or  a  re- 
ceiver (^.  2447).    {Id.) 


STATE  SENATE. 

See  CONTEHFT. 

MatUr  of  McDonald,  anU.  4S7. 
Vol.  LXVI       81 


STATUT 

1.  The  statute,  chapt 
of  1870,    entitled 
amend  an  act  for  i 
of  the  session  laws 
papers   in   each    ( 
state,"   declares  tl 
pointment  shall  be 
following  manner; 
of  the  board  of  su 
designate  by  ballot  < 
printed  in  the  coui 
the  laws,  and  the 
*'ihe  ?uffhe8t*'   nun 
paper  having  '*  the 
number   of   votes, 
papers   designated 
the  laws;  provided 
are  of  opposite  poli 
represent  the  two  pi 
cal  parties  into  whi< 
of  the  county  are  di 

Held,  that  when 
are  voted  for  and  th 
to  have  been  selecte 
equal  number  of  vc 
been  no  selection: 

Held,  farther,  that 
should  be  granted  1 
board  of  supervise 
county  to  designate 
publish  the  session  1: 
of  HaU,  anie,,9»0.) 


SURETIES  ON  I 

L  After  two  sureties, 
had  executed  a  loin 
undertaking  under 
and  888  of  me  old  C< 
of  proceedings  on  a] 
tified,  but  when  sul 
was  examined,  the  j 
whom  the  examinati< 
filed  a  memorandum 
not  qualified,  and  th 
in  the  action  must 
other  surety.     Meai 
mediate  the  filing  o 
randum  and  the  entr 
thereon,  the  defend! 
the  undertakings  upc 
action  was  brought, 
approved; 
Held,  that  by  the  n 
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.and  order  referred  to,  the  justice 
;  approved  of  A.  as  one  of  the  sure- 
ties upon  the  undertakings;  that 
it  was  not  necessary  that  A. 
should  join  in  the  execution  of 
the  undertaking  with  defendant, 
and  even  if  A.  is  not  liable  upon 
his  undertaking  for  want  of  a 
formal  indorsement  of  approyal 
upon  it,  the  defendant  should  not 
be  relieved  from  liability  on  his 
undertakings,  which  staged  plain- 
ti^s  proceedings.  (JS^As^r  .agt 
Ibwruend,  4»te,  840.) 


TAXBS  AND  ASSESSMENTS. 

L  A  foreign  /rm,  doing  business  in 
Liverpool,  England,  and  having  a 
resident  member  in  New  York  car- 
irin^  on  the  business  tributary  to 
the  business  in  Liverpool,  such 
business  being  buying  and  receiv- 
ing property,  the  productsof  other 
states,  for  sale  m  England  and 
Europe,  and  having  money  here 
(though  temporarily)  for  the  pur- 
pose of  use  and  investment  in  said 
business,  is  liable,  under  the  act 
of  1855,  to  taxation  on  the  sums 
invested  in  their  business  in  this 
city  {Laws  of  1855,  chop,  87). 
{Juatter  of  Mcifahan,  ante,  190.) 


)  • 


2.  The  relator  P.  H.  was  assessed 
upon  the  assessment-roll  of  the 
city  of  Kingston  for  the  year  1883, 

'  for  Teal  estate  valued  thereon  at 
$10,000 and  personal  properttto 
the  amount  of  $10,000.  The 
owner  of  the  property  (which 
consisted  of  a  brewery,  and  the 
real  and  personal  property  con- 
nected therewith)  was  J.  H.,  who 
resided  in  the  city  of  New  York, 
and  the  relator  F.  H.  was  in  the 
actual  possession  of  the  entire 
property,  real  and  personal,  and 
conducted  and  carried  on  the 
brewery  under  a  power  of  attor- 
ney from  the  owner.  Upon  eer- 
UoraH  to  review  the  assessment: 
EeUd,  that  the  assessment  of  the 
xeal  estate  to  the  relator  was  lawful 
and  proper.  It  was  not  necessary 
that  such  real  estate  should  l>e 


t> 


assessed  to  the  relator  "as  lands 
of  a  non-resident." 

EM,  also,  that  the  assessment 
of  the  personal  property  to  the 
relator  was  valid.  It  could  not  be 
assessed  to  any  other  person,  and 
it  was  not  necessary  to  add  to  the 
relator's  name  the  word  '*  agent. 
{Ths  People  agt  Bug,  ante,  242.) 


TITLE. 

1.  Where  a  wife  does  not  Join  with 
her  husband  in  a  mortgage  upon 
realW^  and  is  not  made  party  to 
the  foreclosure  of  such  mortgage, 
she  has  an  inchoate  right  of  dower 
in  said  premises  after  sale  upon  the 
foreclosure  judgment,  although, 
after  the  filing  of  the  Ue  pendens 
in  the  foreclosure  action  and  be- 
fore the  entry  of  the  judgment,  a 
deed  from  the  husband  to  A.  of 
said  premises,  purporting  to  have 
been  made  three  years  previously, 
and  taken  subject  to  the  mortgage, 
was  recorded  in  the  same  office, 
and  that  thereafter,  and  before 
the  entry  of  judgment,  a  deed  of 
said  premises  from  A.  to  the  wife, 
subject  to  said  mortgage,  was  also 
recorded  in  the  same  office;  and 
the  purchaser  at  the  foreclosure 
sale  cannot  be  required  to  com- 
plete his  purchase,  the  title  not 
being  good.  {The  Pb(^  agt. 
Kmekerooeker  Life  Ine.  Co.,  ante^ 
115.) 


TRIAL. 

1.  A  request  to  the  court  on  trial  to 
rule  as  to  the  order  in  which 
counsel  shall  address  the  Jury  can 
only  properly  be  made  after  the 
whole  evidence  has  been  presented. 
{MiMd  agt  Shea,  02  If.  F.,  122.) 

• 

2.  In  an  action  brought  against  a 
sheriff  for  the  alleged  unlawful 

.  taking  and  conversion  of  certain 
ffoods,  in  which  defendant  justi- 
fied under  executions  against  H., 
plaintiff's  vendor,  claiming  that 
the  sale  was  fraudulent  as  agidnst 
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the  creditors  of  H,,  the  court 
charged  in  substance  that  if  H. , 
in  making  the  sale,  intended  to 
defraud  his  creditors,  and  plaintiff 
had  *'  notice  of  facts  in  the  case 
which  would  awaken  the  suspicion 
of  a  man  of  ordinary  intelligence 
and  caution,  and  which,  if  acted 
upon  and  investigated  by  him, 
would  have  enabled  him  to  have 
known  that  the  vendor  had  a 
fraudulent  intent,"  he  would  be 
chargeable  with  knowledge  there- 
of: neld,  error;  that  the  question 
should  have  been  whether  the 
vendee  did  in  fact  know  or  be- 
lieve the  vendor  intended  to  de- 
fraud his  creditors,  not  whether 
he  was  negligent  in  failing  to  dis- 
cover the  fraud  ul en t  intent.  {Par- 
ker agt  Cmner,  98  JIT.  Z,  118.) 

8.  Where  a  complaint  alleges  that 
plaintiff  is  a  corporation  organized 
under  a  law  of  this  state,  and  the 
answer  simply  avers  that  defend- 
ant has  no  knowledge  or  informa- 
tion sufRcient  to  form  a  belief  as 
to  the  truth  of  the  allegation, 
plaintiff  is  not  required  to  prove 
the  corporate  existence;  such  an 
averment  is  not  equivalent  to  an 
**  affirmative  allegation "  that 
plaintiff  is  not  a  corporation, which 
IS  requisite  to  impose  upon  it  the 
burden  of  proof  (Chap.  508,  Laws 
of  1875;  Oodt  of  Gim  Piveedure, 
tec.  1776).  {Ckm.  8,  and  A.  Assn, 
agt.  Bead,  98  If.  Z,  474) 

4.  It  seems,  that  under  the  provision 
of  the  Code  of  Civil  I^ocedure 
{sec,  586),  providing  that  in  an  ac- 
tion to  recover  damages  for  an  in- 
junr  to  person  or  property,  **  the 
defendant  may  prove,  at  the  trial, 
facts,  not  amounting  to  a  total 
defense,  tending  to  mitigate  or 
otherwise  reduce  the  plaintiff's 
damages,  if  they  are  set  forth  in  the 
answer"  a  defendant  in  such  an 
action  is  precluded  from  proving 
circumstances  by  way  of  mitiga- 
tion only,  which  are  not  so  set 
forth.  {JBradner  agt.  FutUkner, 
98  JV.  y.,  515.) 


5.  Plaintiffs  shipped, 
road   at  W.,  eight 
jewelry,  to  be  trani 
York  "under  a  coi 
the  transportation     i 
owner's  nsk.' " 
tended  to   show  t     i 
inefficient  facilities     i 
tion  of  freight,  frc 

*   days  more  than  the 
Uiien  in  the  transpi     i 
that  before  delive 
signee  and  while  t 
in  the   possession 
one  of  them  was      i 
portion  of  its  conte 
The  court  charged    I 
they  could  not  fine    i 
the  plaintiffs,  excef 
sumption  that  the 
been  stolen  or  los    i 
defendant's  possess 
such  loss  must  be  i 
tributable  !exclusivi    i 
ligence  of  defcndai 
the  transportation: 
{Canfleld  agt.  B,  am    I 
MN,  r.,  58^.) 

6.  In  a  ])roceeding  t 
mechanic's  lien,  aft 
the  couit  had  begun    ; 
conclusion  of  the  d    i 
tion  of  the  plaintif 
demanded  that  the  i 
them  and  their  code 
claimed  as  lienors,  s   i 
by  jury.    The  court 
demand  on  the  grou   i 
made  too  late:    B   ; 
that  the  right,  if  an;   < 
waived  by  failing  t( 
by  jury  liefore  the 
any  evidence  {Code    ' 
see,  1009,  subd.  4);  bi 
the  action  was  in  ei 
right  existed.  {Kenn  i 
93  y.  K,  589.) 


TRUST. 

1.  Where  C.  died  lea  i 
daughter,  named  £11  , 
years  of  age,  leavin, 
and  testament  by  w)  i 
all  his  property  to  tl  i 
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will]  the  income  and  profits  Ibere- 
of ;  and  by  it  he  also  desired  his 
executor,  the  dcFenilant  8.,  to 
take  charge  o(  bis  properly,  rent 
out  the  real  estate,  take  care  of 
his  household  furniture  and  other 
property  until  hts  daughter  at- 
tained Che  a^  of  twenty-one 
years,  and  requested  hia  executor 
should  provide  his  child  with  a 
suitable  home  and  see  to  her  edu- 
cation and  pay  for  the  same  out 
of  his  said  property,  and  to  sell 
and  convey  Lis  real  estate  at  any 
time  duriag  the  minority  of  liis 
Bald  daughter,  and  also  sell  his 
furniture  at  any  time  in  hia  judg- 
ment it  will  be  for  the  interest  of 
hia  said  child.  The  defendaut  O. 
was  appointed  the  uetieral  guard- 
ian of  the  child  Etta  and  placed 
her  at  school  with  the  plaintiff. 
and  there  !s  due  to  the  plaintiff 
for  board  and  tuition  and  supplies 
furnished  to  the  child  $4U4.S8. 
In  an  actioD  bTought  to  procure 
the  application  of  the  money  of 
the  child  to  the  payment  of  the 
plaintiff's  claim; 

Hdd,  that  the  fund  Id  the  hands 
of  the  executor  is  held  in  trust 
for  thai  purpose  and  its  applica- 
tion can  be  enforced  by  the  courts. 

Held,  also,  that  it  Is  immaterial 
what  the  action  is  called  which  is 
instituted  to  enforce  this  duty 
resting  on  the  executor.  There 
la  now  but  one  form  of  civil  aC' 
tioos,  the  distinct  ion  between 
legal  and  equitable  remedies  being 
abolished,  and  if  the  case  made 
by  a  party  entitles  bim  to  any 
remedy  it  must  be  granted  where 
an  answer  has  been  interposed 
even  in  disregard  of  the  prayer 
for  relief. 

Beid,  further,  that  it  was  proper 
to  make  the  infant  child  and  her 
general  guardian  as  well  as  the 
executor  parties  to  the  actioa. 
{Buildty  Agi.  Staati,  anlt,  267.) 


ally  with  a  debt,  upon  the  ground 
that  in  pursuance  of  the  eighteenth 
section  of  chapter  Oil  of  the  L^irq 
of  187S,  he  signed  and  caused  to 
be  filed  an  annual  report  whii-b, 
as  the  complaint  alleged,  was 
false  in  a  material  representation, 
viz.,  that  the  whole  of  the  cnpilnl 
stock  of  $700,000  had  been  paid 
in  full,  when  in  fact  it  was  issued 
in  exchange  for  an  interest  in  real 
property  not  exceeding  $200,000— 
it  is  not  neceasary  to  aver  that  the 
transaction  was  a  fraudulent 
cover  or  the  fictitious  pay' 
ment  of  the  stock,  or  that  the 
trustees  had  no  actual  belief  in 
the  value  of  the  land,  or  no  rcn- 
eonable  ground  or  basis  for  such 
belief,  and  that  the  issue  of  the 
stock  for  the  land  was  done  with 
the  fraudulent  purpose  of  evading 
the  statute,  when  it  is  alleged  the 
defendant  knew  the  report  to  be 
false  when  he  signed  iL  (Tayhr 
agL  Thompien,  anU,  lOd.) 


rMDERTAKINQ. 

1.  There  is  no  authority  for  the 
Kranting  of  an  injunction  restrain- 
ing the  enforcement  of  a  judgment 
except  on  an  undertaking  provid- 
ing absolutely  for  the  payment  of 
the  Judgment,  with  interest  and 
costs.  (fUlaa  agt,  Baoper,  ante, 
75.) 

2.  Where  a  person  signs  an  under- 
taking given  on  appeal  in  an  ac- 
tion as  surely,  with  the  express 
understaTvling  that  it  was  to  be 
executed  also  bj;  another  surety, 
and  the  law  requires  two  sureties 
to  an  undertaking  that  would  op- 
erate as  a  slay,  such  surety  is  not 
liable  on  the  undertaking  if  it  be 
filed  without  a  second  surety  be- 
ing obtained.  {Orimieood  agt. 
W3»on  et  al.,  aiiU,  S83.) 
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abrogated  by  the  provisions  of  the 
consolidation  act  {Laws  of  1882, 
chap.  410),  and  the  filing  of  the 
record  of  conviction  of  a  prisoner 
on  a  charge  of  being  a  vagrant,  by 
a  police  justice  in  the  office  of  the 
clerk  of  the  general  sessions  of 
the  peace  is  regular.  (Matter  of 
Waters,  ante,  178.) 


VENUE. 

1.'  The  plaintiff  in  his  character  as 
receiver  not  only  seeks  to  recover 
the  interest  of  6.  £.  in  the  estate 
of  his  father,  which  consists  of 
both  real  and  personal  property 
situate  in  the  city  of  New  York, 
but  also  that  a  certain  assignment 
executed  bjr  8.  E.  to  H.,  which 
released  an  interest  in  such  estate 
of  said  H.  E., deceased,  comprising 
real  as  well  as  personal  property 
derived  by  8.  fi.  under  and  by 
virtue  of  the  will  of  his  father. 
On  motion  to  change  place  of 
trial: 

Held,  that  the  action  is  within 
that  portion  of  section  982  of  the 
Code  of  Civil  Procedure,  which  is 
as  follows:  "And  every  other 
action  to  recover  or  procure  a 
judgment  establishing,  determin- 
ing, defining,  forfeiting,  annulling 
or  otherwise  affecting  an  estate, 
Hght,  title,  lien  or  other  interest  in 
real  property  or  a  chattel  real" 
{Thompsor^  agt  Bsidenrieh,  ante, 
891.) 

2.  Where  the  defendants  made  a 
proper  demiEind  that  the  place  of 
trial  be  changed  to  the  city  and 
county  of  New  York,  pursuant  to 
section  986  of  the  Code  of  Civil 
Procedure,  but  omitted  to  serve  a 
notice  of  motion  upon  the  plain- 
tiff's attorney  within  the  ten  days 
prescribed  by  such  section : 

Held,  that  under  section  788  the 
court  has  power  and  will,  in  a 
proper  case,  relieve  the  defendant 
from  the  charge  of  laches  in  not 
serving  notice  of  motion  as  re- 
quired by  section  986.    {Id.) 


8.  This  action  was 

Elalntiff   against 
er  husband,  to 
alleged  to  have  b 
him  for  her.    At 
commencement  oi 
defendant  was,  an( 
previous  thereto  1 
resident  of  the  co 
The  plaintiff  was  c 
since  July,  1881, 1 
dent    of     Middle 
county,    living   a 
husband  under  ai 
separation.    8hc  c 
lert  him  on  accour 
and  ill-usage :    H 
plication  to  cban^ 
trial  ;f  rom  the  coi 
to  the  countv  of  I 
the  husbana,  upo 
that  his  domicil, 
that  of  his  wise,  ^ 
was  properly  den 
tinction  between 
domicil  is  reco^nii 
of  Civil  Proceaun 
residence  and  not 
the  parties  which 
place  at  which  the 
be  tried.      (Lyon 
Hun,  455.) 


WILL 

1.  Wliere  a  testator  I 
wife   his   homeste  i 
appurtenances,  co 
fourteen  and  one-h 
land,  exclusive  of  tl  i 
the  words  quoted 
description  of  the  ( 
upland,  not  taking 
the   extent  of  the 
which  was  appurtc : 
the  latter  was   uc  I 
be  excluded.    (Wei 
ante,  54.) 

2.  Where,  at  the  tim< 
tion  of  the  will,  th  i 
vised  to  the  wife 
bered,  and  the  tesii 
executed  a  morlgi 
lien  upon  the  prope 
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must  take  the  lands  subject  to  the 
mortgage.    (Id.) 

8.  Where  the  testator  made  a  gift  to 
his  wife  of  $50,000,  in  such  se- 
curities left  by  him  as  she  might 
select,  if  the  securities  out  of  which 
the  legatee  may  select  are  inade- 
quate, the  residue  must  be  made 
up  by  the  general  assets  of  the  es- 
tate, and  the  bequest  is  entitled  to 
draw  interest  from  the  death  of 
the  testator.    (Id.) 

4,  Where  a  gift  is  made  of  an  equal 
share  of  a  certain  sum  to  eadh  of 
several  beneficiaries,  "  or  to  their 
respective  heirs,"  and  one  of  the 
beneficiaries  dies  in  the  testator's 
lifetime,  leaving  children,  the 
share  of  such  deceased  person 
does  not  lapse,  but  goes  to  his 
children.    (Id.) 

6.  Where  a  devise  of  the  residue  of 
the  estate  is  made  to  the  widow 
for  life  in  one  clause,  and  in  the 
following  clause  such  residue  is 
directed  to  be  a  divided  into-  five 
equal  shares,  and  given  a  share 
each  to  five  beneficiaries  named, 
"or  to  their  respective  heirs,"  in 
the  event  that  either  legatee 
died  in  the  lifetime  of  the  testator, 
his  or  her  heirs  take  the  share  of 
the  person  so  dying.    (Id.) 

6.  A  lapsed  leg\cy,  not  being  in 
terms  excluded  therefrom,  goes 
Into  the  residuary,  the  income  of 
which  goes  to  the  widow  for  Ufe. 
(Id.) 

7.  The  executors  being,  in  addition 
to  a  power  of  sale  of  the  testa- 
tor's real  estate,  invested  with  au- 
thority to  lease  and  to  mortgage  it, 
and  to  invest  and  reinvest  the 
estate  in  such  securities  as  they 
may  deem  proper;  they  are  also 
trustees,  and  as  such  are  invested 
by  implication  with  the  legal  title 
during  the  life  of  the  widow,  and 
the  provisions  stated  constitute 
an  equitable  conversion  of  the 
realty  into  personalty,  with  the 
exception  of  the  specific  devise  to 
the  wife.    (Id.) 


8.  Though  the  legacies  are  made  a 
charge  upon  the  real  estate,  such 
charae  does  not  affect  the  home- 
stead devised  to  Uie  wife;  and  the 
power  and  authority  to  sell  is 
paramount  to  the  charge  of  the 
legacies,  and  the  lien  in  favor  of 
the  legatee  will  attach  to  the  pro- 
ceeds of  the  sale.    (Id) 

9.  Where  the  general  scheme  of  the 
will  of  P.  was  the  creation  of  a 
trust  in  the  executors  as  trustees, 
the  trust  fund,  comprising  the 
whole  estate,  except  as  to  certain 
legacies,  all  of  which  have  long 
since  been  paid,  during  the  life- 
time of  the  testator's  niece  A. 
W.  T.,  to  whom  was  be<}ueathed 
a  life  annuity,  payable  m  semi- 
annual installments,  the  entire 
property  to  be  kept  invested  and 
remain  together  until  her  death. 
The  testator  then  divided  the  resi- 
due of  the  income  of  the  estate 
into  ten  portions,  and  bequeathed 
the  same  severally  to  ten  persons, 
directing  payments  to  be  nude 
thereof  from  time  to  time  until  the 
arrival  of  the  time  when  two  cer- 
tain legacies  were  to  be  paid. 
This  has  been  done  and  the  said 
two  legacies  paid,  and  the  residue 
of  the  income  arising  from  the 
investments  which  nuike  up  the 
trust  estate,  is  now  being  paid 
pursuant  to  the  tenth  clause  of  the 
will,  which  reads  as  follows: 

"  Tsnih.  After  the  payment  of 
the  aforesaid  legacies  (meaning 
those  last  mentioned)  *  *  ♦ 
the  remainder  and  residue  of  the 
income  of  my  estate  and  property 
shall  continue  to  be  paid  to  (the 
said  ten  beneficiaries,  naming 
them,  including  one  J.  W.  W.), 
each  having  one-tenth  part  of  the 
same.  And  this  shall  continue  up 
to  the  time  of  the  decease  of  my 
aforesaid  nelce  A.  W.  T." 

**  Ele9entK  After  the  decease 
of  my  said  niece  A.  W.  T.,  and 
the  payment  of  the  aforesaid 
legacies,  I  order  and  direct  that 
then  all  the  residue  and  re- 
mainder of  my  estate  and  prop- 
erty shall  be  equally  divided  by 
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my  executors  hereinafter  men- 
tioned between  *  *  *  (nam- 
ing Uie  said'  ten  beneficiaries,  in- 
cluding the  said  J.  W.  W.)>  each 
to  have  and  receive  one-tenth  part 
of  the  same.  And  in  case  of  the 
decease  of  either  of  the  last  men- 
tioned residuary  legatees,  the  part 
or  portion  which  would  go  to  such 
legatee  so  deceased,  shall  go  to 
the  child  or  children  of  the  same; 
but  if  they  have  no  child  or  child- 
ren, then  to  the  legal  heirs  of  such 
legatee. "  A.  W.  T.  (the  life  annui- 
tant) still  lives,  but  the  said  J.  W. 
W.  died  on  the  dth  of  AprU,  1883, 
leaving  a  ^dow  and  four  child- 
ren, all  of  full  age,  and  a  will 
which  provides: 

**Item  IsL  I  give  and  devise  to 
my  wife  the  legacy  coming  to  m» 
from  the  estate  of  P.  Also  all 
property  of  every  description  dur- 
ing her  natural  hfe  (she.  however, 
selling  so  much  thereof  as  may  be 
sufficient  to  pay  my  just  debts). 
At  the  death  of  my  said  wife  said 

Sroperty  and  estate  to  be  equally 
ivided  amongst  my  heirs'  as  the 
law  directs." 

Held,  that  upon  the  happening 
of  the  death  of  one  of  the  bene- 
ficiaries to  whom  a  share  of  the 
income  was,  bv  the  terms  of  the 
will  of  P.,  made  payable  during 
the  life  of  A.  W.  T.,  as  provided 
for  in  the  tenth  clause  of  the  will, 
the  share  of  the  person  so  dying 
should  thereafter  be  paid  to  the 
legal  representatives  of  the  per- 
son so  dying  up  to  the  time  of  the 
death  of  A.  W.  T. 

Held,  also,  that  the  testamentary 
disposition  made  by  J.  W.  W.  of 
the  legacy  coming  to  him  from 
the  estate  of  P.,  carries  his  por- 
tion of  the  income  bequeaUied  to 
him  by  P.,  and  it  should  be  paid 
to  the  person  entitled  to  receive 
the  same  under  his  wilL  (Morgan 
eial.  agt.  WUUams^  anU,  1»9.) 

10.  Where  a  testator  save  his  real 
estate,  after  the  death  of  his  wife, 
to  his  four  children,  and  their 
heirs  forever,  and  provided  that  if 
any  of  them  should  die  without 


issue,  then  their 
turn  to  the  survii 
Beldf  that  no  ei 
and  that  the  gift 
viving  heirs,  met 
the  testator,  and 
over,  in  the  event 
children  dying  wi 
valid.  (bIbbeU  a| 
ante,  184.) 

11.  In  1862.  three  s 
Mary  and  Sarah,  i 
in  equal  proporti 
amount  of  real  ani 
erty  called  the  joi 
Margaret  died  in  ti 
leaving  a  will  by 
vised,  on  the  deatl 
ing  sister,  aU  her 
tors  until  the  sale 
at  such  times  as  tl 
for  the  benefit  of  i 

gave  to  them  the 
inds  and  persoi 
otherwise  speciall 
legacies  to  various  i 
who  died  in  1865, 
and  personal  estat 
tors  after  the  deatl 
and  the  rents,  issu< 
the  estate  to  be  sol 
to  be  applied  to  t 
residuary  legacies 
The  legacies  refei 
garet's  will  are 
within  four  years 
of  the  survivor  of  i 
a  codicil  to  Mary's 
cies  to  charities  ar( 

Said  within  two  3 
eath.of  her  sister: 
Held,  that  these 
void  under  the  stat 
petuities,  there  beli 
of  them  any  susp 
absolute  power  of  a 
real  estate  for  more 
in  being  at  the  c 
estate.  (Biker  agt. 
New  York  Hogpiiul, 

12.  Where  there  wen 
scribing  witnesses  t 
of  which  a  legacy  w 
will  could  not  be  p 
the  testimony  of  su 
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Held,  tbc^t  the  legacy  to  him  was 
void.    {Matter  ofBroton,  ante,  289.) 

18.  To  devise  an  estate  bj  implica- 
tion there  must  be  such  a  strong 
probability  of  an  intention  to  give 
one  that  the  contrary  cannot  be 
supposed.  {Maq/  agt.  Sawyer, 
ante,  881.) 

14.  The  gift  by  a  testator  to  his 
widow  of  all  the  rents  and  income 
of  his  real  estate  during  her  life 
creates  in  her  an  estate  in  the 
realty  itself.  And  where  there 
are  no  duties  charged  upon  the 
executors  with  respect  to  the  col- 
lection of  the  rents  or  income  of 
the  real  estate  or  its  application, 
no  estate  or  trust  is  created  in  them 
in  respect  thereto.    {Id.) 

15.  A  power  given  to  the  executors 
to  sell  the  real  estate  of  the  testa- 


tor may  be  so  hampered  with  re- 
strictions as  to  be  wholly  inopera- 
tive and  may  be  disregarded.  (/<!) 

16.  The  gift  of  the  rest  and  residue 
of  the  testator's  estate  to  Aw  duld- 
Ten,  after  the  death  of  Ms  wife, 
raises  a  life  estate  therein  by  im- 
plication in  the  testator's  wife. 
iJd.) 

WRIT  OF  PROHIBITIOK. 

1.  Justices  of  the  peace  are  "Jus- 
tices or  Judges  of  any  court" 
within  the  meaning  of  section  18» 
article  6  of  the  constitution.  Per- 
sons over  seventy  years  of  axe  are 
ineli^ble  to  office.  Writ  of  pro- 
hibition is  the  proper  remedy 
a^inst  a  person  acting  as  justice 
or  the  peace  who  is  over  seventy 
years  of  age.  (Fha  People  ex  reL 
Lawrence  agt.  Mann,  ante,  837.) 
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tbe  privilege  to  d 
plead  anew,  is  not 

A  person  signing  ai 
ing  on  appeal,witb 
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filed  without  a  sec< 

In  what  cases  an  api 
taken  by  the  pec 
orders  in  crimma 
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)  In  ^11*1  actions  warrant  ma; 
be  granted  —  what  must  be 
Bhonn  to  procure  Uie  war- 
rant —  inaitociency  of  affi- 
davit.. 
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judged a  bankrupt  after  ac- 
tion commenced  —  in  whose 
name  action  to  be  prosecuted,      4 


BILL  OF  PARTICULARS. 
When  motion  for  will  be  denied,  152 

Power  of  court  to  order — when 
and  how  will  be  exercised. . .  168 

When  wiU  be  required,  in  action 
to  recover  penalties  for  viola- 
tion of  excise  laws 447 

When  should  contain  itemized 
statement  of  credits  as  well  as 
of  debits 452 


a 

CANALS. 

Appropriation  of  lands  by  the 
state  for  canal  purposes  — 
what  fee  or  interest  in  such 
lands  state  acquires  by  such 
appropriation — does  such  fee 
or  interest  survive  the  aban- 
donment of  the  canal 858 


CERTIORARI. 

When  motion  to  quash  shall  be 
disposed  of  upon  the  merits. .  298 


CHATTEL  MORTGAGE. 
Sfleot  of  non-filing 40 


CHILDREN. 

Under  sixteen  vears  of  a^  con- 
victed of  petit  larceny  in  New 
York  city,  where  to  be  con- 


fined—not  to  1 
city  prison  .... 

In  New  Tork  city 
to  beg,  or  collec 
from  markets— 
tion  a  misdem 
punishable  —  po 
trate  to  deteri 
child  .......... 

Power  of  New  Y 
Asylum  to  bine 
committed  to  th 
a  police  magistr 


CODE  OF  Civil 

Sections  14, 15, 70d 
on  vacation  oi 
sheriff  not  requi 
attached  propei 
fees  are  paid  — 
directing  plain 
sheriffs  fees  on 
attachment  will 
forced  by  prec< 
tempt— power 
determine  who  a 
ifTs  charges. . . . 

Sections  56,  444,  4 
indicted   for   p 
may  be  convic  i 
larceny. 

Section  288— pen  i 
with  crime  cant  : 

fraud    juiT    thi  : 
rawn  under  ar 
tional  law  —  no   i 
videdbytheCod 
Procedure  for  su 

Section  881  —  acti( 
nership  accounti 
articles  are  und  i 
barred  until  twet  I 

Sections   421,    422 
an  order  extend  i 
answer... 

Section  489— what 
ability  to  serve  i 
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PAGE. 

in  this  state  is  insufficient  to 
authorize  the  granting  of  an 
order  of  service  by  publica- 
tion  2M 

Section  480 — requisites,  and  suf- 
ficiency of  service  of  sum- 
mons by  publication 468 

Sections  44(M4d  —  service  of 
summons  upon  non-resident 
infant  defenaant — regularity 
of  service  —  eflfect  of  volun- 
tary appearance 472 

Sections  447,  448  —  who  may, 
and  who  should  be  made  par- 
ties   112 

Sections  500,  514 — a  plaintiil 
cannot,  in  his  reply,  plead  an 
independent  counter-claim  to 
a  counter-claim  set  up  by  the 
defendant 150 

Section  501  —  counter-claim  not 
allowable  imder  this  section..  885 

Section  518  —  in  what  cases  an 
appeal  may  be  taken  by  the 
people 871 

Section  681  —  when  defendant 
entitled  to  a  bill  of  particulars 
in  action  to  recover  penalties 
for  violation  of  excise  law. .    447 

Seetion  581  —  when  under  this 
section  bill  of  particulars 
should  contain  itemized  state- 
ment of  credits  as  well  as  of 
debits 453 

Sections  581, 802,  803  —  a  party 
can  only  be  required  to  state 
the  particulars  of  his  own 
cause  of  action  or  defense, 
and  not  the  cause  of  action  or 
defense  of  the  adverse  party,  152 

Section  542  —  answer  may  be 
amended  once — of  course  — 
and  this  after  notice  of  motion 
by  plaintiff  to  strike  out  for 
in'egularity  in  verification.  •  •  129 


PAAK. 

Section  546  —  in  action  to  re- 
cover penalties  for  violation 
of  excise  law — when  defend-, 
ant  entitled  to  an  order  re- 
quiring the  pleading  to  be 
more  definite  and  certain. . . .  447 

Section  506  —  time  to  answer 
after  arrest 1 


Section  668  —  when  motion  to 
vacate  order  of  arrest  will  not 
be  granted,  because  of  failure 
to  complv  with  rule  25,  in  not 
statinff  that  no  previous  ap- 
plication has  been  made  for 
such  order 


Sections  618,  812  •—  what  under- 
taking should  provide  on  in- 
junction restraining  the  en- 
forcement of  a  judgment. ...    7S 

Sections  685,  686 —  in  what  ac- 
tions warrants  may  be  grant- 
ed —  what  must  bo  shown  to 
procure  the  warrant  —  insuf- 
ficiency of  affidavit,  220-224, 

225-288 

Sections  685,  686  ~  an  affidavit 
on  an  application  for  an  at- 
tachment which  states  the 
cause  of  action  on  informa- 
tion and  belief  is  insufficient,  283 

Section  647—this  section  author- 
izing the  attachment  of  shares 
of  the  defendant  in  a  corpo- 
ration, does  not  apply  to  shares 
of  a  foreign  corporation 181 

Section  700  — lien  of  sheriff  for 
costs  in  attachment  suits  — 
how  enforced 41 

Section  769  —  motion  which 
must  be  made  in  first  Judicial 
district 428 

Section  772  —  under  this  section 
a  county  Judge  may  vacate 
an  order  previously  made  by 
him  extending  time  to  answer,  458 

Section  779  —  when  stay  of  pro- 
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FAOI. 

ceedings  provided  for  by  this 
section,  by  reason  of  non- 
payment of  costs,  begins. . . .  458 

Sections  783-980  —  power  of  the 
court  under  section  783  to  re- 
lieve from  non-compliance 
with  the  provisions  of  section 
98G,  as  to  service  of  notice  of 
motion  on  makine  demand 
tliat  the  place  of  trial  be 
changed 892 

Sections  791-798  —  right  to 
preferences — inherent  right 
of  court  to  control  its  own 
calendar. 474 

Sections   797,    798  — to   make 
service  by  mail' regular  under 
these  sections,  the  order  must 
.provide  for  service  by  mail..  306 

Sections  870,  881-8f 8  —  exam- 
ination of  party  before  trial, 
actually  pending  at  time  of 
removal  of  cause  to  United 
States  court,  may  be  continued 
in  such  court 848 

• 

Section  870 — when  order  for 
the  examination  of  a  party 
before  trial  should  not  be 
granted 287 

Section  872  —  sufficiency  of  af- 
fidavit to  entitle  party  to  an 
order  for  the  examination  of 
the  adverse  party  before  trial,  269 

Section  880— the  examination 
of  a  party  before  trial,  in  an 
action  resting  upon  fraud, 
will  not  be  ordered  when  the 
object  is  to  procure  testimony 
to  establish  such  fraud 280 

Section  886  —  order  for  deposi- 
tion to  be  used  on  a  motion, 
how  and  by  whom  may  be 
obtained — meaning  of  the 
word  *'  party,"  as  lued  in  this 
section 61 

Section  982  —  what  actions  are 
within  the  provisions  ctf  thifl 


section,  as  being  a 
lishing  an  intei 
property 

Section  1019 —whi 
ficient  complian( 
provisions  of  thi 
to  time  of  filing 
port,  so  as  to  prev 
tion  of  reference. 

Section  1031  —  und 
tion  no  appeal  liei 
cision  of  the  coui 
or  sustaining  a  de 

Section  1041  —  cons 
of  amendment  t 
chapter  582,  Lawi 
to  jurors  of  Albai 

Section  1204  — coi 
by  defendants  wl 
on  alleged  joint  lii 
others — practice 
liability  is  dei 
counter-claims  all  i 

Sections  1827-1834- 
taking  on  appeal   i 
executed  bj  at  lea  i 
ties,  and  is  defe< 
signed  by  two  sur«  . 
which  is  plaintiff .    . 

Section  1886  — unde  I 
appeal  —  liability    : 
ant  where  the  und 
one  surety  has  no 
mally  approved..   . 

Sections  1421-1425- 
of  these  sections  d  ; 
constitutional  and  ' 

Section  1588  ^—  wher 
partition  under   1 1 
may  be  maintained . 

Section  1586 — bond  < 
od  ^lUem  of  infant  d  i 
to  whom  to  be  mat 

Section  1886  — whei 
costs  to  be  awardet  I 
tion  against  execut  i 
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Section  1897— in  action  to  re- 
cover penalties  for  violation 
of  excise  law,  when  not  neces- 
sary to  indorse  upon  summons 
reference  to  statute 447 

Section  2306  — effect  of  a  sub- 
mission to  arbitration  when 
action  is  pending: 147 

Section  2606  —  representatives 
of  a  deceased  executor  can- 
not initiate  and  conduct  pro- 
ceedings for  the  accounting 
of  their  decedent  in  the  estate 
whereof  he  was  himself  ex- 
ecutor  • 201 

Section  801.8  —  manner  of  re- 
viewing justice's  Judgment—^ 
when  appellant  may  demand 
new  trial  in  appellate  court. .  896 

Section  8223  — territorial  juris- 
diction of  justices'  court  of 
the  city  of  Albany — construc- 
tion of 144 

Section  8251 — what  costs  should 
be  allowed  on  appeal  from 
order  made  by  general  term 
of  city  coui*t  to  the  court  of 
common  pleas 148 

Section  8253  —  plaintiff  in  a  dif- 
ficult and  extraordinary  case, 
who  recovers  and  defeats  a 
set-off,  is  entitled  to  an  allow- 
ance on  both  the  claims  estab- 
lished and  the  set-off  de- 
feated  .......  842 

Section  8889  —  distinction  be- 
tween legal  and  eaui table 
remedies  are  abolished 257 


CODE  OF  CRIMINAL 
PROCEDURE. 

Section  892  —  where  record  of 
conviction,  of  a  police  justice 
of  the  city  of  New  York,  of 
a  prisoner  for  vagrancy  should 
be  filed 178 


PAOB, 

Section  887  —  who  are  vagrant-s 
under. 29$ 

Sections  60,  444,  445  — prisoner 
indicted    for   grand    larceny 
may  be   convicted   of   petit 
larceny i 70 


CHATTEL  MORTGAGE. 

When  mortgagor  has  such  an 
interest  in  the  mortgaged 
property  as  may  be  levied 
upon  and  sold 481 


COMMISSIOKa 

When  no  right  of  action  arises 
for  commissions  paid  by  plain- 
tiff on  contract  for  sale  of  real 
estate 125 


COMPLAINT. 

Praying  only  for  injunction 
against  a  defendant  disposing 
of  his  property,  that  property 
being  in  the  hands  of  a  re- 
ceiver, cannot  be  sustained . .    49 

Sufficiency  of,  in  an  action  by 
creditors  of  a  corporation 
against  directors  to  hold  them 
personally  liable  because  the 
debts  of  a  corporation  exceed 
the  amount  of  its  capital  stock,  121 

Sufficiency  of,  in  an  action 
against  a  trustee  for  making 
a  false  return. 102 

In  action  to  recover  penalties 
for  violation  of  excise  laws — 
when  should  be  made  more 
definite  and  certain 447 


CONDITIONAL  SALE. 

Modification  by   parol  —  what 
amounts  to  a  valid  extension,  477 
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CONSTITUTIONAL  LAW. 

FAei. 
Constitutionality  of  chapter  147 
of  the  Laws  of  1870  in  rela- 
tion to  the  improvement  of 
the  Harlem  river  and  Spuyten 
Duyvil  creek,  and  the  various 
acts  amendatory  there6f,  up- 
held  517 


CONTEMPT. 

Power  of  the  state  senate  to 
commit  a  contutnacious  wit- 
ness for  contempt 487 


CONTRACT. 

Right  of  a  third  party  to  sue 
upon  a  contract  to  which  be 
is  not  privy 87 

When  time  not  of  the  essence  of,  125 

To  purchase  real  estate — when 
purchaser  will  he  compelled 
to  fulfill  contract,  notwith- 
standing misdescription  in 
deed 287 

Memorandum  of,  not  valid. un- 
less name  of  party  to  be 
diarged  is  signed  below  or  at 
the  end  of  memorandum. . . .  800 

When  modification  of,  need  not  • 
be  signed  by  both  parties  — 
when  contingent  interest  in 
contract  parted  with  by  modi- 
fication—  when  right  of  ac- 
tion accrues 806 


CORPORATIONS. 

Responsibili^  of  trustees  — 
their  liability  to  creditors  for 
filing  a  false  return— -suffi- 
ciency of  complaint  in  action 
against 103 

Liability  of  directors— sufficien- 
cy of  complaint  in  an  action 


by  creditors  of  a 
against  directors, 
personally  liable 
debts  of  the  cor] 
ceed  the  amount  < 
stock 

Syndicate  agreemen 
parties  under.... 


CORPORATE  RE( 

Notice  to  attorney 
necessary  in  a  en 
to  sequestrate  proj 
road  company — re 
not  be  legally  app( 
out  the  giving  o 
tice  —  rights  of  r 
action  to  foreclos* 
executed  by  compt 
not  necessary  to  j 
to  attorney  genera 


COUNTER.< 

When  not  allowable. 

Defendant  not  allow 
the  same  counte 
three  independei 
brought  by  same  p 

By  defendants  who  e 
alleged  Joint  lial] 
others  —  practice  t 
liability  is  denied — 
ter-claims  allowed. 


COSTS 

What  should  be  allot 
peal  from  order  ma 
eral  term  of  the  cil 
the  court  of  comm< 

When  and  how  to  b< 
in  action  against  e 
when  the  refusal  of 
tor  to  pay  a  claim  i 
sonable 
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Attorney's  lien  for 


PAOK. 

.     64 


"When  stay  of  proceedings  for 
non-payment  of  costs  begins,  458 


CRIMINAL  LAW. 

Right  of  prisoner  to  see  counsel 
before  indictment 67 

Prisoner  indicted  for  grand  lar- 
ceny may  be  convicted  of 
petit  larceny  —  prisoner  may 
be  sentenced  for  one  year  for 
petit  larceny 70 


D. 

DAMAGES. 

To  property  by  railroad  must 
be  compensated — when  owner 
of  premises  entitled  to  dam- 
aces  for  use  of  street  in  front 
of  such  premises  by  railroad,    76 


DEED. 

Misdescription  in  —  duty  of 
court  as  to  interpretation  of 
description  —  purchaser  com- 
pelled to  fulfill  his  contract 
in  accordance  with  corrected 
description : 237 


DEMURRER. 

To  complaint  in  action  against 
board  of  commissioners  of 
\he  department  of  public 
parks  should  be  sustained, 
notwithstanding  an  allegation 
that  they  are  a  domestic  cor- 
poration  868 


DEPOSITIONS. 

To  be  used  on  motion  —  order 
for,  how  and  by  whom  may 


be  obtained  —  meaning  of 
word  **  party  "  as  used  in  sec- 
tion 885  of  the  Code  of  Civil 
Procedure in. 


DOWER 

When  wife's  inchoate  right  of 
dower  not  satisfied,  extin- 
guished or  barred 116 


E. 

ELECTION. 

Irregularities  which  will  not  be 
rectified  in  the  courts  —  de- 
fects which  will  not  be  in- 
quired into  collaterally 08 


EXAMINATION  OP  PARTY 
BEFORE  TRIAL. 

When  order  for  should  not  be 
granted 287 

Sufficiency  of  affidavit  —  what 
must  be  established  by 969 

Of  a  party  in  action  resting  up- 
on fraud,  will  not  be  ordered 
when  the  object  is  to  procure 
testimony  to  establish  such 
fraud 280 

Actually  begun  in  state  court, 
at  the  time  of  removal  of 
cause  to  United  States  court 
may  be  continued  in  United 
States  court 843 


EXCISE  LAW. 

Effect  of  conviction  of  an  em- 
ployer of  a  violation  of  the 
statute —  is  the  license  for- 
feited by  such  conviction  . . .  818 
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EXECUTOR 

PAGB. 

In  action  against,  when  and 
how  costs  to  be  awarded  — 
when  the  refusal  of  an  execu- 
tor to  pay  a  claim  not  un- 
reasonable   194 

Accounting  by  executor,  etc., 
of  deceased  executor — repre- 
sentatives of  a  deceased  execu- 
tor cannot  initiate  such  pro- 
ceedings   ^ J91 

EXTRA  ALLOWANCE. 

Basis  of  computation  where  a 
setoff  is  interposed  as  a  de- 
fense and  defeated S42 


imprisonment  f( 
he  is  not  privileg 
in  attendance  up< 
ceedings  so  as  to 
from  anoet  und 
commitment  for 
tempt 

Its  purpose  not  to 
before  a  magistr 
tion  of  vagrancy 


FINDINGS. 

Requests  to  find  must  be  passed 
upon  before  decision 171 


G. 

GAS  COMPANY. 

When  injunction  to  restrain 
company  from  removing 
meter  for  non-payment  of  bifl 
will  be  granted  —  company's 
meter  not  to  be  regaraed  as 
conclusive  as  to  the  quantity 
of  gas  consumed  and  charg^ 
for 3o4, 


8U 


GUARDIAN  AD  LITEM. 


INJUNC 

When  will  not  be 
equity  actions — 
when  want  of  eqi 
lished  by  prepoi 
proof. 

When  owner  of  pi 
tied  to  injunction 
railroad  company 
tinning  the*  use  o 
in  front  of  sue 
without  eompenst 

When  will  be  gra 
strain,  gas  eompai 
moving  meter  f 
mentof  bill 

Do«»  not  lie  to  restra 
arrest 


What  necessary  to  I 
justifv  the  grantii 
function  restrain!] 
nee  from  executing 


Of  infant  —  to  whom  bond 
be  made.... 


to 


HABEAS  CORt>Uff. 

When    a    prisoner    was    dis- 
charged on  habeas  corpus  from 

Vol.  LXVI        88 


472 


J. 
JUDGME 

i  ' 

I  Hffect  of — when  par 
from  applying  to 
equity  to  set  aside 
because  of  frauds. 
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licntioo 

ciMCf  of  offldaTit  to  authorize 

couit  to  grant  order 4S3 

JURORS. 

Practice  • 
Jurors—  , 
t:rime  cannot  object  to  grand 
jury  iLat  tiiej  are  drawn  un- 
der an  unconstitulional  law  — 


When  litence  of  defeoduit  and 
his  counsel  as  to  misconduct 
of,  fatal 80a 


WbeK  defendant  entitled  to  the 
afflraaatine  of  the  case  and 
the  right  to  opon  and  close — 
eflecitd  immaterial  denials..  2B4 


JOSnCES'  CODRT. 

Of  the  dtf  of  Albanj  —  its  ter- 
ritorial terisdtcllon  conflned 
tothsta^ 14 

Manner  mt  nevlewlng  Justloe'a 
JudgBovt — when  appellant 
may  demand  sew  trial  in  ap- 
pellate court. 8S 

JUSTICES  OF  THE  PE&CB. 

Fenone  over  seTeoty  years  of 
age  vrohlbit«d  from  noldlug 
such -office 86 


LJLNDLORD  AND  TENANT. 


performance  of  the  covenants 
of  a  lease,  cannot  be  recovered 
back,  though  dlspossesEcd  for 
default  in  payment  of  nich. .  ISS 

When  widow  of  a  tenant  is, 
pHr»a  fade  assignee  of  the 
term,  and  may  be  removed  s« 
an  overholdlng  tenant 4U 


LEGACY, 
cribing  iritnei 


When  will  not  issue  to  compel 
the  board  of  supervisors  to 
cancel  the  audit  of  servicee  to 
B  dt/aeta  coroner 401 


MASTER  AND  SKKTANT. 


a  received  by  employe  , , , , 


MORTGAGE  FORECLOSURE 

Questions  which  caunbt  be  set- 
tled In,  but  must  be  tried  by 
aiuiy 4M 


MOTIONS  AND  ORDERa 

Order  restraining  bringing   or 

Erosecuting  proceedings,  or 
)  any  manner  interfering 
with  assets  —  effect  of.  on 
claimants  not  a  paKy  to  ac- 
tion —  motion  which  must  be 
mode  in  first  judicial  district,  42 
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NEGLIGENCE. 


VAGB. 


Liability  of  employers  for  inju- 
ries received  by  emplove  — 
when  contractor  not  liable  for 
injuries  received  by  breaking 
of  plank  upon  a  scaffold ....    85 

City  of  New  York  not  responsi- 
ble for  injuries  sustained  hj  a 
person  by  reason  of  a  defect 
in  a  highwav  in  the  *'  annexed 
district  *  —  duty  of  keeping  in 
repair  roads,  &c.,  in  **  annexed 
district "  imposed  upon  depart- 
ment of  parks' 161 


NEW  TRIAL. 

Rule   as   to   granting   on   the 

f  round  of  surprise  or  newly 
iscovered  evidence 8 

Right  to  appeal  is  waived  by 
party  entering  upon  a  new 
trial  granted  by  the  trial 
Judge — need  of  procuring  a 
stay 8d 

When  wiU  be  denied 273 


NEW  YORK  (CITY  OF). 

Not  responsible  for  injuries  sus- 
tained by  a  person  by  reason 
of  a  deuict  in  a  highway  in 
the  ''annexed  district "  —  duty 
of  keeping  in  repair  roads, 
&c.,  in  "  annexed  district "  im- 
posed upon  department  of 
parks •  •  161 

Children  under  sixteen  years  of 
age  convicted  of  petit  lar- 
ceny, where  to  be  confined — 
not  to  be  detained  in  city 
prison 175 

Children  found  begging  or  col- 
lecting refuse  from  markets, 
are  guilty  of  a  misdemeanor — 
how  punishable  —  power   of 


magistrate  to  dct 
of  child 

Power  of  New  Yoi 
i^sylum  to  bind 
committed  to  thei 
a  police  magistrate 

Department  of  pari 
division  of  the  c 
ment,  and  not  liabl 
as  a  corporate  enti 

Constitutionality  of 
of  the  Laws  of  16 
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Sections  7,  16,  528,  5S0,  581, 
6Sd,  585,  719,  726,  051— pris- 
oner may  be  sentenced  to  im- 
prisonment for  one  year  for 
petit  larceny 70 

Section  291 — who  are  vagrants 
under 290 


PLEADING. 

A  plaintiff  cannot,  in  his  reply, 
plead  an  independent  counter- 
claim to  a  counter-claim  set 
up  by  tlie  defendant 150 


PRACTICE. 

Right  to  appeal  is  waived  by 
party  entering  upon  a  new 
trial  granted  by  the  trial  judge 
— need  of  procuring  a  stay  . .    02 
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tendance on  said  proceedings 
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ment for  same  contempt. ....  100 

In  assignment  cases  —  what 
commissions,  costs  and  allow- 
ances to  be  made  to  an  as- 
signee  199 

Service  of  orders  to  show  cause, 
irregular  when  made  by  mail, 
though  received  within  the 
time  limited  for  service 205 

As  to  counter-claim 274 

When  new  trial  should  be  de- 
nied  272 

In  criminal  cases  —  in  what 
cases  an  appeal  mav  be  taken 
by  the  people  —  what  orders 
in  criminal  cases  are  review- 
able by  supreme  court 871 


Manner  of  reviewing  justice's 
judgments — when  an  appel- 
lant may  demand  new  trial  in 
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Defendant  not  allowed  to  plead 
the  same  counter-claim  to 
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plead  in  abatement  that  coun- 
ter-claim has  been  pleaded  in 
first  action— defendant  should 
protect  himself  by  moving  to 
consolidate  or  stay  the  second 
and  third  actions 404 

In  creditor's  suit  to  sequestrate 
property  of  railroad  company 
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—  when  notice  to  attorney 
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tlon  to  restrain  railroad  com- 
pany from  continuing  the  use 
of  the  street  without  com- 
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REFEREE. 
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services  is  referable 28 

When  compulsory  reference  will 
not  be  orderea  in  an  action 
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lien. 400 
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of  a  Icnse,  cannot  be  recov- 
1  the  tenant 
>r  default . .  180 

When  wiflow  of  a  tenaot  is, 
priirm  faae,  aRsi^ee  of  the 
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